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PRESENT : Lord Macnaghten, Sir Andrew Scoble and Str Arthur 
Wilson. l 


BACHOO HURKISONDAS 
v. . 


MANKOREBAI AND OTHERS. 
[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT BoMBAY. | 


Hindu Law-—Joint familg— Adoption by widow— Manager of joint. family— 

Gift to daughter, limits of propriety of — Minor —Pavtitips, right of. 

The widow of a deceased co-parcener in a joint Hindu family is, under an 
authority given to her by her husband, competent to adopt a son and such 
adopted son takes an interest in the Joint family property ; the validity of the 
adoption is not affected though its effect is to divest partially the estate of 
the son of another co-purcener . $ 

Sri Raghunadha v. Brozo Kishoro (1) followed. 

The sole surviving member in a joint Hindu family owning property worth 
about ten to fifteen lakhs of rupees made a gift of Rs, 20,000 to his only 
daughter and child out of the income of the joint property : 

Held: that the gift should be upheld as the limits of propriety were 
not exceeded. 

Where some of the co-parcenera of a joint Hindu family are minors, 
partition is not a matter of course but is in the discretion of the Court, and 
may be 1efused where all the co-parceners are minors unless the Court is satisfied 
that it would be for their benefit or advantage. 

Appeal by the’ Plaintiff frog the decision of the High Court of 
Bombay (Sir Lawrence Jenkins C. J. and Russell J.) in Backoo 
Hurkisondas v. Mankortbat (2), varying the decision of Tyabji J. 
in Bachoo Hurkisondas v. Khushaldas Y3). 

Suit for declaration of title to and,for partition of joint 
family property. 

The facts are fully set out in the two judgments of the High 
Court mentioned above. * 

Mr. Fardine K. C. and Mr. Ross for the Appellant. 

Mr. Cohen K C. ang Mr. DeGruyther for the Respondents. 


(1) (1876) L R. ae A. 154, (2) (1904) 6 Bom. L, Rep. 268. 
(8) (1002) 4 Bom. L. Rep. 888. . 
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The judgmént of their Lordships was delivered by 
Sir Arthur Wilson.—In the year 1900 two brothers, 


Wathon Hurkisondas Hurkisondas and Bhagwandas, formed a joint Hindu family 


r. 
e Mankorebat. 


al 


t a 


governed by the Mitakshara law as in force in Bombay, and as 
such they held large ancestral property. 

On the 14th September 1900, Hurkisondas died without 
male issue, but leaving his widow pregnant. On the goth 
November of the same year Bhagwandas made his will, by which 
he purported to make certain dispositions of the family property, 
and also directed his widow te adopt a son. The terms of this 
will will be considered hereafter. On-the 17th December following 

eBhagwandas died, and on the next day Hurkisondas’ widow 
gave birth to a son Bachoo, the present plaintiff and appellant. 
On the” 17th February 1901, Bhagwandas widow adopted 
Nagurdas as son to her deceased husband, with the consents 
prescribegl by his will. i 

The parts of that will material for the present purpose are 
the following — ] 

By clause 2 he gppointed executors and truste 

4. “T havea daughter by name Navalbai./ I direct that 
my executors and trustees shall get her suitably married (if she 
is not married in my life-time), at an outlay of Rs. 5,000 five 
thousand or thereabouts. I also direct that they shall on the 
occasion of her marriage present her with ornaments of the 
value of Rs. 10,000 ten thousand or thereabouts and wearing 
apparel and silver pots of the value of Rs. 5,000 five thousand 
or thereabouts.” 

g. “I further direct that my executors and trustees shall 
during her lifetim& place at her absolute disposal two carriages 
and two horses and maintain the said carriages and horses out of 
my estate.” : 

6. “J hereby direct my executors and trustees to set apart 
for my said daughter so much of my immovable property at 
Kasu as will yield a net income of Rs. 200 two hundred per 
month. I also devise and*bequeath to her my house in Bombay 
which opens on Narayan Dhurn Street and Bibi Jan Street, and 
bears Nos. 13-23, 61-69. She is to enjoy the said immovable 
property and the said house during her lifetime, and on her 
death the said property and house shall belong to such of her 
children as may be born or conceived In ‘my lifetime, but in 
default of her having any such children, 1 hereby give her power 
to appoint the said property and house in, su¢h manner as she 
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may in her absolute discietion deem fit. In the event of her not 
making any such appointment, and not leaving any such children 
as aforesaid, I direct that the said property and house shall after 
her death be treated as a part of the residue of my estate." 

Clause 7 dealt with the contingency of the brother's widow 
giving birth to a daughter, and purported to make provision 
for the girl, in a manner somewhat similar to that made for the 
testator's own daughter. 

Clause 8 contained provisions for the two widows, the 
testator's and his brother's. . 

Clause 9 said :— : 

^I hereby direct my wife to adopt a son to me but such adop-* 
tion must be made with the consent of Sir Bhal Chandra Krishna 
and Rao Bahadur Ghansham Nilkant Nadkarni ; such "adoption 
isto be made even though a son being born to my brother's widow. 
In the event of a son being born to my brother& widow, 
however, my wife should, before making the adoption, enter 
into an agreement with the adopted son or his proper guardian 
that such adopted son shall be bound to, accept as valide the 
provisions hereby made for my daughter Navalbai and my wife." 

These are all the facts relevant to the principal questions 
arising in the present case. 


The plaint was filed in the High Court of Bombay, on hie 


28th February 1901r, immediately after the adoption, on behalf. 


of Bachoo, the posthumus son of Hurkisondas, against a 
number of persons, amongst whom was’ the fifth defendant, 
the adopted son of Bhagwandas. The main controversy in the 
case lay between those two parties. The plaint asked for a 
declaration that the plaintiff is exclusively entitled to the 
ancestral property, that the fifth defendant is not the adopted 
son of Bhagwandas, and is not entitled to any interest in the 
estate. In the alternative, n case the exclusive right of the 
plaintiff should not be established, the plaint asked for partition. 
All these claims were opposed. 

Tyabji J. who tried the case, held that the adoption was 
valid, and rejected the claim of exclusive right set up on behalf 
of the plaintiff. He further refused to order a partition, on the 
ground that it would not be beneficial to the infants concerned, 
orto either of them. On all those points the Court ef Appeal 
agreed with him. Š 

On the last point, that of partition, it is enough to say that 
- their Lordships entirely doncur wah the Courts'in India. 
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Ás to the'adoption and its effect the first point raised by 
the appellant was this: It was conteuded that, on the face of 
the will, the power to adopt was a part of a plan for the dis- 
position of the family property which was in contravention of 
thelaw, and that the power was dependent upon that plan 
having effect. But this is to misread the will. 

The dispositions made by the testator were within his 
competence, at the date of the will, and at the date of his death ; 
they were only liable to be defeated in one event (which in fact 
happened,) namely, his brother's widow giving birth to a son. 
And the will expressly said that, supposing that event to occur, 
«he adoption should still be made. 

The next point raised was as to the effect of the adoption 
upon the'"title to the joint property. It was contended that, at 
the time when the adoption took place, the family estate had 
become vested absolutely and exclusively in the infant Bachoo, 
plaintiff appellant, and that the adoption could not detract from 
the right so veged. Their Lordships are, however, of opinion, 
as were the Courts ig India, that the case of Sri Raghunadha v. 
Sri Broso Kishoro (1), decided by this Board, govern this case 
and excludes the appellant's contention. 

. The point that remains for consideration is quite unconnect- 
ed with the other questions in the case. Navalbai the daughter of 
Bhagwandas, was made a defendant in the suit. In her written 
statement she alleged that she was absolutely entitled to Govern- 
ment promissory notes, of the nominal value of Rs. 20,000, as 
given to her and transferred to her name by her father in his life- 
time. As to the fact of the gift and the transfer, there 1s- now no 
controversy. At the time of the gift Bhagwandas was the 
head of the family, and indeed only,male member of it, and the 
estate was large. Tyabji J.' considered that the gift was not 
justified by the circumstances of the case. The Court of Appeal, 
having in the meantime ascertained that the gift was made out 
of income, not out of capital, took a différent view and decided 
in favour of Navalbai. : 

The question belangs to a class in respect of which this 
Board is always very unwilling to interfere with the decisions 
of the Courts in India ; and no sufficient reason has been shown 
why theyeshould do so in the present instance: 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed, the appellant will pay the costs, 


B. M. ki “Appeal dismissed. 
(1) (1876) LR SLA 164 
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KESSOWJI ISSUR ' 
v. 
THE GREAT INDIAN PENINSULAR RAILWAY Co. 


e 
[ON APPEAL FROM THE HIGH Court or JUDICATURE AT BoMBAY.] 


Cicil Procedure Code (Act IV of 1882). Seca, 568, 623, 026— A ppeal— Evidence, 
additional, in appeal — Local investigation, 

An appellate Court cannot take additiénal evidence in appeal except under 
Bec. 568, Civil Procedure Code, and under that section, only if the Court finds 
the evidence needful and if upon examination of the evidenee as it stande 
some inherent lacuna or defect becomes apparent. When additional evidence is 
admitted, the Court must record on its proceedings, the reasoms for such 
admission, When reasons are not recorded, the order is prima facie not under 
Sec. 568. 

No application for review of judgment on the ground of disedvery of new 
and important matter or evidence ought to be allowed unless the facts as to the 
absence of negligence be strictly proved ; the Code makes @be Judge who tried 
the case final on such application. : f å 

When an application for review on the ground of discovery of new evidence 
has been refused on the ground that absence of negligence is not strictly proved 
a Court of appeal cannot, in hearing an appeal against the original Di 
under colour of Seo, 568, admit such evidence. 

Though it is open to a Court of appeal to hold a local investigation, the 
Court is bound to decide the case on the testimony given at the trial and not 
on impressions gathered at the local investigation. 

When counsel on both sides accept a suggestion py the Court that the 
place of occurence should be visited, the Court is not constituted an arbitrator, 
so as to make its decision final and non-appealable 


Appeal by the Plaintiff against the decision of the Migh Court 


of Bombay (Sir Lawrence J enkins C. J. and Batchelor J.) in G. Z. P. 
Railway Co. v. Kessowjt 4ssur (1) reversing the decision of 
Tyabji J. in Kessowji Issurv. G. I. P. Raihway Co. (2). 

Suit for damages® for injuries received in alighting from a 
train which had overshot the level pottion of the platform and 
was drawn up alongside the slope. : ! 

The facts are fully set out in the two judgments of the High 
Court mentioned above. . 

Mr. Cohen K. G. and Mr. DeGruyther for the Appellant. 


Sir Robert Finlay K* C. and Mr. Paine for the Respondent. 
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The judgment of their Lordships was delivered by 
Lord Robertson,—The appellant was plaintiff in a suit 
against the respondents, for damages for personal injuries 
alleged to have been sustained through their negligence. He 
was a passenger in a train of theirs from Bombay to Sion 
Station, and his case was that, on the evening in question, the 
train overshot the platform at Sion and the passengers, on the 
implied invitation of the respondents; alighted where the 
train stopped ; that at this place it was dark and there were no 
lamps ; that no warning was given to the appellant that the 
train had passed the platform or that special care must be taken 
m descending ; that the appellant fell heavily, and was seriously 
injured, and for long disabled from business. There was no 
dispute ato the nature of the injuries. 

The case went to trial the respondents denying liability ; 
evidence jvas led at great length and the trial lasted 10 days. 
The result was that the learned Judge who tried the case gave 
the appellant Bs. 24,000; and itis sufficient at present to say 
that the judgment presents a careful and complete analysis of 
the evidence. 

Cases overshooting the platform and resulting accidents to 
passengers have so frequently been tried and considered that 
no question of law arises for determination. The present case 
is only remarkable because the respondents (in the teeth of the 
written report of the Sion station-master, made the day after 
the accident, that the train had overshot the platform), main- 
tained at the trial and adduced witnesses, including this very 
station-master, to prove the contrary and that the passengers 
duly alighted at the “platform. This fatal course was really to 
give away the case; it was proved.to the satifaction, even of 
the appellate Court, that the train did overshot; and the 
respondents, by this perverse attitude, were disabled from 
maintaining any intelligible theory astothe conditions under 
which the passengers actually alighted. They could not pretend 
that the passengers were warned to take care, and all their 
evidence as to lamps, applied to a place where the accident did 
not happen. It may be noted in passing that the darkness 
which in fact prevailed is proved by a piece of real evidence to 
which suf&cient weight has not been given, viz, that when it 
became -known that a man was lying hurt, lights were brought 
from the station. = : 

From the description of the case now given" it is clear that 
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the case was a common place and plainsailing one and required . P. C. A 
no deus ex machtna and that it was very deliberately investi- 1907. 
gated. Its subsequent course, however, was destined to be RT 


Kessowj! Issur ` 
untoward. 


T. 
The Great Indim 
Fourteen days after the judgment of Mr. Justice Tyabji, diari aka 


the respondents applied to him for a review of his judgment, e 3 
on the ground that, since the trial, there had come to the «ré Robertson, 
respondent’s knowledge new and important evidence, which e 

was, in short, the one of the employers of the appellant said 

that the appellant had lost the ethployment of the informant's e 

firm owing to causes unconnected with the accident, whereas 

sin evidence the appellant had ascribed this loss to the accident. * 


Now the Code of Civil Procedure permits such applications 
for review on the ground of such discovery, but it exacts very 
strict conditions so as to prevent litigants lying on their oars  * 
when they ought to be looking for evidence—it énjoins the 
Judge to require the facts as the absence of negligence to be 
strictly proved ; and it makes the Judge who*tried the case 
final on such applications. The remedy is allowed (section “ 623) 
to’ “any person considering himself aggrieved...... who from the 
discovery of new and important matter or evidence, which, after . 
the exercise of due diligence, was not within his: knowledge, *or 
could not be produced by him at the time when the decree was e 
passede«...or for any other sufficient reason." And, by section 626, 
^no such application shall be granted on the ground of dis- 
covery of new  matter........without strict proof of such e" 
allegation.” In the present instance the Judge refused the 
application, and it is manifest that the cigcumsances rendered 
it inadmissible. s 


The appellant had in his plamt described himself as muc- 
cadum of several mill companies ; there was no doubt of his : 
identity and as to his employment ; in the witness box he was M 
explicit even copiouseas to his loss of the agencies in ques- 
tion, to such an extent that the respondents objected to some 
of his books being produced ; he was cross-examined on the 
subject ; and this took place on 17th June 1904, the first day of 
a trial which did not conclude till 2nd July 1904, and took place À 
at Bombay, the scene of thè transactions in question. , : 


It is obvious tHat if the respondents had desired to inform 
themselves before or even during the trial as to this man's loss of o 
business, all the} had to do wąs tô step round and see his 
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employers ; and it would be pessimi exempli if provisions for review 
were perverted to supply such omissions. 

After theirfailureto get review, the respondents — 
to the appellate Court on the whole case; and the 25th reason 
of appeal was that they should be given the opportunity of 
adducing further evidence, which had been refused by Mr. Justice 
Tyabji on their application for review. 

Having got into the appellate Court the respondents gave 
notice-of an application for permission to examine the man 
Wadia, whose information had founded their application to Mr. 
Justice Tyabji, and this application was supported by affidavit, 
fust as in the Court below. The appellate Court heard the 
application, and on 30th September 1904, granted it, or rather, 
with greater latitude, ordered that “ further evidence” be taken ; 
and taken it was, before one of the appellate Judges not merely 
Wadia, about whom the application was made, but several other 
witnesses being examined for the respondents, and the appellant 
being examinedefor himself. 

Now, at this stage the question is, under what jurisdiction 
was this fresh evidence taken by the appellate Court? They had, 


„as has been noticed, no jurisdiction to reverse the refusal of Mr. 


Justice Tyabji, appeal from his decision being excluded by statute. 
The 568th section of the Code of Civil Procedure can alone be 
looked to for sanction of this proceeding ; but when its terms 
are examined, they will be found inapplicable. The part of the 
section which alone is colourably relevant is : If the appellate 
Court requires" which plainly means needs, or finds needful, 
“any document to be produced or any witness to be examined 
to enable it to prorfounce judgment, or for any other substantial 
reason, the appellate Court may allow such evidence to be 
produced, or document to be received, or witness to be: 
examined." The section goes «on: “ Whenever additional 
evidence is admitted by an appellate Court, the Court shall 
record on its proceedings the reason for such admission.” 

Now this evidence was admitted by the order of 30th 
September 1904, and shat order states no reason for such admis- 
sion. Prima facie, therefore, this was not done under the 568th 
section. But further, the ultimate judgment of the appellate 
Court putg it beyond doubt that in fact the learned Judges were 
simply reviewing and reversing Mr. Justice Tyabji’s refusal.of 
review, for they frankly narrate that refusal, and go on to say : 
"On the case coming up ine appeal it appeared to us desirable 
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that the further inquiry invited should be undertaken.” On this * .F,C e 


phraseology, “in appeal," it must be observed that the further Xen 7 
evidence was ordered not after the appeal on the merits had been , Kev Dong 


heard, and the evidence as it stood had been examined by the f. e 
. m ue "An The Great Indian 
Judges, but on special and preliminary application. This is Peninsular Baflway 
important, because the legitimate occasion for section 568 is MEDI : 
when, on examining the evidence as it stands some inherent Lord Rebortson. 
lacuna or defect becomes apparent, not where a discovery is EL 
made, outside the Court, of fresh evidence and the application is 
made to import it. That is the subject of the separate enactment ° 
in section 623. g 
On these grounds it appears to their Lordships that the 
appellate Court had no jurisdiction to admit this evidence, that à 
it was wrongly admitted and does not form part of the evidence 
in this"appeal. It must therefore, be disregarded. The evidence x 
however, was necessarily read arid commented on ; and in fair- 
ness to the appellant, their Lordships think it right to add that 
they do not agree in the following analysis of it which is taken 
from the judgment of the appellate Court! “The result may 
be stated in a single sentence. There is an end to the „possibility 
of relying upon the plaintiff's testimony." ° 
The appeal having been heard on its merits, there ensued 
what, it may be hoped, is an unprecedented chapter in appellate e 
procedure. The Court seems to have adopted the view that the 
train had overshot the platform, and to have considered that the 
crux of the case was the question of light, and this question of 
course, was a complex one, what light came from the sky and 
what from artificial sources the station lamps having been the 
artificial light relied on by the respondents. The course taken 
* by the appellate Court had better be described in their own 
language. 
"Owing to this difficulty and to the vital importance of . : 
settling it with certainty, it was suggested that we should visit 
the scene of the accident under conditions approximating as 
closely as possible to those which prevailed when the plaintiff 
met with his injuries. This suggestion was*welcomed by couusel 
on both sides, and after communication with the local observa- a 
tory it was agreed that on the evening of the 8th December at , 
40 minutes after supset the conditions now in questi8n would ; 
be, as nearly as possible. exactly reproduced. At that time, . 
therefore, attended by the legal advisers of both parties, we . 


.. Visited Sion station, with the résult that we are clearly of : 
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* 0. © opinion that the plaintiff's accident must be attributed to his owù 
1947. carelessness and that the company cannot he held liable for 
° mum negligence. By the courtesy of the Railway Company we were 


Kessow;ji Issur | | i i l WA 
t, provided, at Sion with the same carriage in which the plaintiff 
The Great Indian 


Penfusular Railway Was travelling onsthe goth March, and we were thus enabled to 
. Co. make a thorougheinvestigation of the material conditions 
Lord Robertson. accompanying the accident." 

M The result was that it became manifest to the two learned 
Judges that “a passenger of ordinary carefulness would have had 
e no difficulty in alighting safely, even though he had nothing 
but the twilight to guide him. But, in fact, there was a far 
" better light, namely the light from the lamps in the carriage,” 
and " thjs place was specially and amply lighted from the lamp 
of the particular compartment." 

s The practical result was that the appeal was allowed and 

the suit? dismissed, the case being decided, not on the testimony 

‘ given at the trial as to what took place on the night of thè 
accident, but?by the Judges’ observation of what they saw on 

d another night altogéther. "Their Lordships find it impossible to 
admit the,legitimacy of such procedure or the soundness of such 

i conclusions. Even if the question of light could be isolated 

fom the rest of the case, there was no ground whatever for 

. despairing of sound results being yielded by a careful analysis 

of the evidence, and, in fact, this was demonstrated by thé 

excellent judgment of the trial Judge. On the other hand the 

method actually adopted is subject to the most palpable 
objections and fallactes. 

It was suggested by one of the learned counsel for the 
responderts (in irreconcileable inconsistence with the leading 
argument), that this proceeding was so remote from regular 
judicial methods as to constitute an arbitration, and that the 
/ ex result was not appealable. Their “Lordships do not think that 
the appellant is shown to have done anything to exclude his 
appeal. In the judgment jt is stated that counsel on both sides 
Pide welcomed the "suggestion," which is thus traced, in its incep: 

tion, to the Bench. But the "suggestion ” was “that we should 
e visit the scene of the accident under conditions approximating 

e as closely as possible to those which prevailed when the plaintiff 

met with his injuries." -~ e 
: Their Lordships do not approve of such a suggestion; but, 
s even if it had been tentatively carried but, itedid not necessarily 
: follow that the Court would cast to the winds the legal evidence: 
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Their Lordships will humbly advise His Majesty that the Zord Robertson] 
appeal ought to be allowed, the judgment of the appellate TOSS 
Court reversed with costs, and the judgment of Mr. Justice 
Tyabji restored. The respondents will pay the costs of the 






in the cale, and decide 


representation. It would 







appeal. 
Solicitors for the Appellant—Messrs. Payne and Lattey. Š 
Solicitors for the Respondent— Messrs. White Borrett & Co. 
B. M. Appeat decreed. ° 
PRESENT : Lord Robertson, Lord Collins and Sur Arthur Wilson. = g 
DHANUKDHARI SINGH AND ANOTHER P.O e 
ut : 1907, | 
MAHABIR PERSHAD SINGH AND ANOTHER. à me 
i April, 23 
[ON APPEAL FROM THE HiGH CouRT OF JUDICATURE AT FORT dia : 
WILLIAM IN BENGAL]. N : 
Practice— Appeal — Waiver— Question of faot. . 


Where a question of fact has been decided against an applicant in the è 
Court of first instance, but the case has been decided in his favour upon other 
grounds, and, upon appeal, the deoision is reversed by the High Court which is 
not invited by the respondent to consider the point decided against him in the 
first Court, the Judicial Committee will not entertain an appeal on a ground m 
which has not been subject to the consideration of the High Court. 

Appeal by the Judgment-debtors agast the order of tbe 
High Court of Calcutta (Maclean C. J. and Mitra J.) In the case 
of Mahabir Pershad Singh v. DhantfRdhari Singh (1). 


Application to set aside a sale held in execution of a $ . 


mortgage-deeree. . 


The judgment-debtors asked forreversal of the sale on the 
grounds of fraud, material irregularities in the publication and 
conduct of the sale and substantial injury resulting therefrom. 

The decree-holders auction purchasers denied all the allegations ° 
of the judgment-debtors and further contended that they Dace 
by their applicatior for postponement of the sale waya giat of p Lig 
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and ad of price. The Subordinate Judge ds that by 
their applications for postponement of the sale, the judgment- 
debtors had waived all irregularities except one, namely, the 
irregularity of non-specification of the hour at which the sale 
was to be held on the date to which the proceedings were 
adjourned. He Held that such non-specification of the hour of 
sale was a material” irregularity and that by reason thereof the 
property had been sold at an inadequate price. He consequently 
set aside the sale. Upon the hearing of the appeal preferred by 
the auction purchasers to the, High Court, no attempt was made 
by the respondents to controvert the view of the Subordinate 
Judge, that there had been in fact a waiver of all other irregular- 
ities and to support his decision on the ground that there had 
been no% waiver of another irregularity, namely, the small value 
put on the property in the sale proclamation, which might 
explain the small price fetched at the sale. The High Court 
dealt with the one question raised before it, namely, whether 
the loss was the result of the irregularity which had not been 
waived ; it came to the conclusion that the loss could not be 
attributed to the irregularity as its effect, and accordingly allowed 
the appeal. The judgment-debtors appealed to the Judicial 
Committee and contended that substantial injury had resulted 
from other irregularities which should have been held not to 
have been waived, specially gross under-valuation of the property 
and eroneous statement of the Government Revenue payable, 
made in the same notification. 

Mr. Kenworthy Brown for the Appellant. 

Mr. C. W. Arathoon for the Respondent. 

The decision ofetheir Lordships was delivered by 


Lord "Robertson.— Their Lordships are confronted with this 
objection to the appeal, that'the argument offered to them is on 
a question of fact; namely thateof waiver which was decided 
adversely to the present appellants in the Court of the Subordin- 
ate Judge, and was not submitted for réview to the High Court 
in Calcutta. Accordingly it is out of their Lordship’s power to 
entertain the ground, of appeal, it being one of fact which has 
not been subject to the consideration of the Court below. 

Their Lordships will, therefore, humbly advise His Majesty 
that the gppeal ought to be dismissed. The appellants will pay 
the costs of it, " 


B. M. " E E id dismissed. 
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PRESENT ! Lord Robertson, Lord Collins and Sir Arthur Wilson. 
HAR SANKAR PARTAB SINGH AND ANOTHER 


v. 
LAL RAGHURAJ SINGH. 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OungH]. : 
Cicil Procedure Code (Act XIV of 1882), See, 18— Hesudieata— Award of 
arbitrators, in sucess af jurisdiction— Adoption, proof of. 

A committee of Oudh talukdars made an award on a claim for maintenance 
on the ground that an alleged adoption of the applicant had been established, 
ao that he had ceased to have any interest in the heritage of his natural father. 
The award was subsequently male a decree of Court by the Financial Come 
missioner : 

Held, that the award did not operate as res judicata, first, becauge the Com- 
mittee was not a Court within the meaning of Sec. 18, Civil Procedure Code, and 
secondly, the Committee had no jurisdiction to decide the question of adoption. 

An award made by arbitrators on a point outside their jurisdigtion_cannot 
be accorded judicial validity by reason of affirmation by an officer who has 
jurisdiction only to approve awards made with jurisdiction. 4 

When a question is raised as to whether an adoption was ever- made, and if 
made whether made under necessary authority and with the usual formalities, a 
presumption will be made in favour of the adoption only if itis established 
that there was an iuitial probability in favour of a valid adoption, and if the 
conduct of the parties cognisant of the fact has been at least consistent with sych 
practice. 


Appeal by the Plaintiff. 

Suit for possession upon declaration that the defendant had 
been adopted into another family. 

The facts appear sufficiently in the judgment of their 
Lordships which was delivered by 

Lord Collins.—The appellants, who are successqrs in title 
of the original plaintiff, appeal froma decision of the Court of 
the Judicial Commissioner of Oudh in favour of the defendant, 
Lal Raghuraj Singh, the, Present respondent, overruling a 
decision of the Subordinate Judge of Partabgarh in favour of 
the plaintiff. The matter in dispute is the right of succession 
to the taluka of Shamspur and the question for decision is 
whether or not the respondent was validly adopted as the son 
of Lal Bisheshar Bakhsh Singh by the widow of the latter, 
Thakurain Baijnath Kunwar. The suit was brought in the 
Court of the Subordinate Judge of Partabgarh by PBhibhaddar 
Singh, the predecessor ¿in title of the present appellants. The 
taluka in question was granted by Sqnad to one Lal Surajpal 
Singh, brother of the respondent, in 1872. Lal Surajpal Singh 
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died didlos” and intestate on the 21st February e and was 
succeeded by his widow, T'hakurain Raghubans Kunwar, who took 
the estate of a Hindu widow. She died on the 11th November 
1901. On the 19th March 1902 the Assistant Commissioner of 
Partabgarh caused the name of the respondent to be entered as 
holder, and he $btained and holds possession. The original 
plaintiff thereupon claimed as one of four persons entitled to 
succeed on the death of the widow to a fourth share, and sought 
to oust the respondent by proving that he had been adopted 
into another family and thus lost the right which would otherwise 
have been his of succeeding to the property as heir to his 
patural brother, Lal Surajpal Singh. Hence the importance of 
the question, whether the respondent had been validly adopted 
out of hts own family. There was considerable evidence of 
conduct on the part of the respondent holding out’and asserting, 
when it suited his purpose to do so, that he had been adopted as 
the son of Lal Bisheshar Bakhsh Singh, and three issues were 
formulated and, considered by both Courts on this part of 
the case— 

1. Was it res adjudicata 

2. Was the respondent estopped as against the plaintiff 
from denying it ? ; 
-° 3, Supposing the plaintiff failed on both these issues, had 
he proved a valid adoption in fact ? 

Ihe Subordinate Judge found all these issues in favour of 
the plaintiff. The Court of the Judicial Commissioner arrived 
at the opposite conclusion. It becomes necessary, therefore, 
to consider each of these questions. 

First, as to res as;udicaía. The contention of the plaintiff 
on this point is based upon the award of the Committee of 
talukdars in 1867 affirmed eby the Financial Commissioner in 
1169. This award was made ona claim for maintenance or for 
a 4 annas share in the taluka broüght forward by the present 
respondent against Surajpal' Singh. This claim was dismissed 
on the ground that the applicant (the respondent) had been 
adopted by Thakurain Baijnath Kunwar and had consequently 
ceased “to have any interest in the heritage of his natural 
father.” The argument for the appellants on this part of the 
case: was based on section I3 of the Code of Civil Procedure 
(Act XIV of 1882), which provides that nd Court shall try any 
suit or issue in which the matter directly and substantially in 
issue, has been directly and substantially in issue in a former 


ra mE ê a 


p : N 


Vor. VIA i * PRIVY COUNCIL. $ 


suit between the same parties or between parties under whom 
they or any of them claim, litigating under the' same title 
in a Court of jurisdiction competent to try such subsequent suit 
or the suit in which such issue has been subsequently raised 


and has been heard and finally decided by sych Court.” Heis ņa Mes Singh, 


bound, therefore, to show that the Committee of Talukdars 
formed such a Court, and he relies on section 33 of the 
Oudh Estates Act, 1869, as justifiying this contention. That 
section runs thus :— ' 

“And whereas bodies of talugdars have in several cases 
made awards respecting the provision, to be made for certain 
relatives of talugdars, and it is expedient to render such award$ 
legally enforceable: it is hereby further enacted that every such 
award shall if approved by the Financial Commissioner of 
Oudh and filed in his Court within six months after the passing 
of this Act, be enforceable as if a Court of competent jerisdiction 
had passed judgment according to the award and a decree 
had followed upon such judgment." j ; 

It seems quite clear, therefore, that the Committ&e of 
talukdars was not in any sense a Court, much less a Court with 
such jurisdiction as is described in the 13th section of the Civil 
Procedure Code above cited as essential to found an estoppel, 
and for the reasons given in the judgment of the Additional 
Judicial Commissioner, their Lordships are of opinion that the 
Committee had no jurisdiction to decide the question of 
adoption, and the affirmation by the Financial Commissioner 
of their refusal to award maintenance could not give judicial 
validity to their decision on a point outside their jurisdiction. 
Their Lordships therefore concur with the view taken by the 
Court below on this issue. 

Next, as to the question of EU That which is set up 
is said to arise from the fact" that on the death of Thakurain 
Baijnath Kunwar in 1879, the respondent set up title ta succeed 
her as the adopted son of her husband Bisheshar Bakhsh Singh, 
and on this footing secured the succession to which Partab Singh, 
as the nearest heir, would have been entitfed but for the respon- 
dent’s intervention; that the respondent was thus estopped 
as against Partab from denying the adoption, and that the 
appellants are now claiming under Partab. But tÜere is no 
evidence that Partab m any way opposed the respondent’s 
claim ; on the aontrary, he was liviag with and apparently co- 
operating with the respondent at the time, and consequently 
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the essential elements of an estoppel between these persons are 
lacking, and even if the appellants were claiming through 
Partab, they cannot establish an estoppel. 

Their Lordships therefore agree with the Court below on 
this point also. , 

The remaining, question is whether the appellants have 
established the fact that the respondent was effectually adopted 
as the son of Lal Bisheshar Bakhsh Singh. ‘To establish this, 
they must prove that, if the adoption was ever formally made 
at all by Thakurain Baijnatf Kunwar, as he alleges, it was made 
by the direction of her husband, and further that the respon- 
Gent’s father had given him in adoption. Having regard to the 
length of time which has elapsed since these conditions could 
have been fulfilled, if they ever were fulfilled, the appellants 
admit that they cannot prove them büt content that they 
ought toebe presumed. But to justify such a presumption 
they ought to establish an initial probability that the 
adoption was Rkely to have been validly made and that the 
conduct of the parties cognizant of the facts has been at least 
consistent with such an hypothesis It would not be right to 
repeat here the reasoning by which the Court below have come 
to, the conclusion that, putting aside the statements made by the 
respondent himself when it suited his purpose, the positio 
of the Thakurain and the necessary consequences to her of the 
adoption rendered it unlikely that she should have made it; 
and that her conduct on crucial occasions was more consistent 
with the hypothesis that she did not regard him as having been 
validly adopted thap that she did. It is quite clear that no 
weight cam be given to any statements of the respondent, if 
they fall short of founding an estopptl, as he has asserted or 
denied the adoption just as it suited his purpose throughout 
the whole of the protracted litigftion between the members 
of the family. It had been already pointed out that they do 
not suffice to found an estoppel and, taking into consideration 
the rest of the evidence, their Lordships fully concur in the 
reasoning and the conctusion of the Court below. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal be dismissed. The appellants will pay the 
costs of tife appeal. ° 
B. M, e Appeal dismissed. 
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Present: Lord Robertson, Lord Collins and Sir Arthur Wilson. 


5 ANNADA PERSHAD PANJA AND OTHERS 
v 


l PRASANNAMOYI DASI. 
[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT CALCUTTA.] 
Limitation Act (XV of 1877), Art. 95—Fraud— Decree, suit to set ande. 


A took a dur-putni in the name of his son-in-law B. The putnidar who 
was aware of the berami transaction brought a collusive suit for rent against 
B, obtained & decree, executed it and purchased the property on the 20th 
June 1891. A became aware of this fraud on the 20th July 1892 and sued 
to recover possession on the 25th October 1895 ; 

Held, that the suit was not barred under Art. 95, Sch. IL of the 
Limitdtion Aot. 

When a person is not & party to & decree or sale by an order DE Coart, 
and is in no way affected thereby, it is not necessary for him to have the 
sale set aside; he is entitled to possession of the land fron. which he has been 
ousted with mesne profits from the date of his dispossession. 7 ‘ 

Appeal by the defendants against a decision of the High 
Court (Ghose and Pargiter JJ.) in a suit for. recovery of 
possession upon declaration that his title has “not been affected 
by a collusive and fraudulent rent decree and gxecution 
proceedings. 

The judgment of their Lordships was delivered by 8 

Lord Collins.—This is an appeal by the defendants from a 
decision of the High Court of Bengal affirming the decision of 
the District Judge passed on remand, which had affirmed the 
decision of the Subordinate Judge. The plaintiff's claim was to 
recover possession of certain land from the defendants, together 
with mesne profits. The facts were compligated, and several 
difficult questions of fact and law arose for decision, but the only 
question raised before their Lordships on this appeal is whether 
Article 95 of the Indian Limitation Act, 1877, is a bar to the 
plaintiff's claim. 5 

The land in guestion is known as mehal Arjunbani and is a 
putni tenure which was once held by a ady named Damayanti 
Debi ; she died leaving six daughters, of whom five, acting as 
executors of their mother's will, of which 'they had obtained 
probate, granted a darputni or under-lease, to one Jogendra Nath 
Singh on 25th May 1885. . 

On the 8th February 1891 the five daughters (the sixth was 
then dead) sold their putmi or superior rights to Raghu Nath 
Panja, under whom he defendants (the appellants) claim. 

Meanwhile, wis, on the 24th November 1886, the original 
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plaintiff, Dhan Krishna Mandal, had bought from Jogendra Nath 
Singh his darputni right benami, that is to say, in the name of 
his son-in-law, Sarat Chandra Mandal, whose name accordingly 
was entered in the Collector's book as the darputni holder. 
Though much gontested at the trial, it is now formally admitted 
that in this transection Sarat Chandra Mandal was merely a 
préte-nom for the plaintiff, Dhan Krishna Mandal, who was the 
real purchaser and beneficial owner of the interest purchased. 

In these circumtances in 1889, Raghu Nath Panja, being the 
owner of the putni or superior rights, entered into a fraudulent 
arrangement with Sarat Chandra Mandal, the nominal holder of | 
the darputni or sub-lessee rights, whereby a collusive judgment 
was obtained as for rent in arrear, and a sale of the darputni 


interest of which Sarat Chandra Mandal was the nominal holder, 


was ordered and Raghu Nath Panja allowed to become the 
purchaeer. 

This sale took place on 2oth June 1891. Dhan Krishna 
Mandal commenced this suit on the 25th October 1895. It is 
admitted that he ład become aware of the fraud which had been 
practised upon him on or before the 29th July 1892,7and, there- 
fore, more than three years had elapsed between his discovery of 

othe fraud and the commencement of the suit. 

By Article 95 of the Indian Limitation Act, 1877, the period 
of limitation for a suit to set aside a decree obtained by fraud, 
or for other relief on the ground of fraud, is three years from the 
time when the fraud became known to the party wronged. The 
Courts below have held that the Article is not a bar to the action, 
and the only quesjion on this appeal is whether they are right. 

Their Lordships concur in the result arrived at by the 
Courts below. On the facts, as "now admitted, Dhan Krishna 
Mandal was the true owner of the interest in the land which 
was sold by Jogendra Nath Sfngh, and nothing that happened 
between Sarat Chandra Mandal and Raghu Nath Panja could 
affect his title unless he was estopped from denying the authority 
of his benamidar to deal with it. On the facts of the case no 
such estoppel coul exist, and, therefore, Raghu Nath Panja 
could not acquire from Sarat Chandra Mandal more than the 
latter had to give. Nor has it been proved before their 
LordsÉips, any more than it was provedeto the satisfaction of 
the Courts below, that the Court eurported to direct a sale of 
anything more than suoh interest as Sarat Ghandra Mandal had 
in the premises. The onus on this point was on the defendants, 
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who to make good their defence on the statute must show that 
the plaintiff cannot succeed without setting aside the decree. 
As pointed out by the Officiating District Judge, the sale 
certificate was in the hands of the defendants, and was not 
produced. The plaintiff's title, therefore, for anything that 
appears to the contrary, was in no way affected by the sale 
under order of the Court, and it is not necessary for him to 
have the sale set aside. He is entitled to possession of the 
land from which the defendants have ousted him, but to 
which they can show no title, together with mesne profits, 
from the date of his dispossession, which is all that this suit 
was brought to procure. Their Lordships will, therefore, 
humbly advise His Majesty that this appeal be dismissed. The 
respondent not having appeared, there will be no order as t8 costs. 
B. M. Appeal dismissed. 


Present: Lord Robertson, Lord Collins and Sir Arthur Wilson. 
HARI MOHUN MISSER AND Sanan; 


SURENDRA errr SINGH. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT CALCUTTA.] 


Bengal Tomanoy dot (VIII of 1885), Seo. 23—Occupanocy raiyat—Indigo, 


Jaotory— Civil Procedure Code (Act XIV of 1882), Sees. 584, 586— 

Agriculiural purpose—Fact, question of — Second. appeal. 

- It cannot be affirmed as a general proposition of law that where land has 
been let out for agricultural purposes generally, the erection of an indigo 
factory on a part of such land must render it unfit for the purpose of the 
tenancy, because the purpose of the tenancy being the cultivation of crops, 
that is, agricultural purposes, the portion of the land built upon will be unfit 
for such purposes, M 

Whether the erection of an indigo factory renders the land unfit for the 
purposes of the tenancy depends upon the olrqumstances of the individual case, 
the size of the holding, the area withdrawn from actual cultivation and the 
effect of such withdrawal upon the „fitness of the holding taken as a whole for 
profitable cultivation. The question in each case 18 a question of fact and the 
High Court cannot in secon? appeal ee with a finding thereon by the 
lower appellate Court. 

Appeal by the defendants against the decision of the High 
Court of Calcutta (Banerjee and Pargiter JJ.) in Surendra Narain 
Singh v. Hart Mohan Misser (1). 

For the proceedings granting leave to appeal to His Majesty 
in Council, referencé may be made to Hart Mohan Misser v. 
Surendra Narain Singh (2). 


(D (1903) I. L. R. €1 Calc? 174 ; 9 0. W. N.*89. 
2) (1903) I. L. R. 81 Cale, 301. 
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Suit for an injunction by a landlord against occupancy raiyats 
restraining them from building an indigo factory on their holding. 

The judgment of their Lordships was delivered by 

Sir Arthur Wilson.—The respondents represents the 
owner of a ten-and-a-half annas share in a putni tenure of 
considerable extent, Turuf Inaitpur Katakose, in the district of 
Purnea. The putni included amongst other properties a holding 
to which the present suit relates. This holding had become 
vested in Ram Kumar Singh, who, it is not disputed, held as 
an occupancy raiyat, enjoying as such the rights conferred upon 
a tenant of that class by the Bengal Tenancy Act (VIII of 
1885). Ram Kumar Singh, in conjunction with some of the 
owners of shares in the putni, took steps for the purpose of 
growing indigo on the holding, and for the erection of an indigo 
factory within its limits. 

Thg suit out of which this appeal arises was brought in the 
Court of the Subordinate Judge of Purnea, by the owners of 
the ten-and-as*half annas share in the putni, to obtain an in- 
junction restraining the carrying out of the proposed changes. 
It is unnecessary to consider the constitution of the suit. It is 
enough to say that all necessary parties were Joined, and that 
everything turns upon the rights of the ten-and.a-half annas 
sharers in the putni on the one hand, and those of Ram Kumar 
Singh, the occupancy tenant of the holding, on the other. 

The enactment governing the case is section 23 of the 
Bengal Tenancy Act which says :— 

“When a raiyat has a right of occupancy in respect of any 
land, he may use the land in any manner which does not 
materially impair the value of the land or render it unfit for 
the purposes of the tenancy." s 

The Subordinate Judge granted the injunction asked for. 
The District Judge on appeal rewersed that decision. As tothe | 
first of the two restrictions contained in the section his finding 
was explicit. He says :— ii 

“The building of a factory with necessary appliance for 
the manufacture of the plant near to or upon the land on which 
it is grown would be an operation decidedly for the benefit of 
the holding, and I fail to see how under any conceivable 
circumstances the value of the holding could deteriorate in 
consequence of the erection of such bpildings.” 

This is a clear finding of fact, which has not been and could 
not be questioned. i 
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The second restriction in the section is that the user of the : P. O. : 


land must not be such as to render it unfit for the purposes of ' fw. 
the tenancy. The question arising with regard to that restriction | gg, i Mohan Missbr 


was essentially a question of fact, and the District Judge decided 
yaq i Judg Bürtudis. Narayan 


it, but in doing so he may seem, perhaps, to have relied, not so Singh 

* s . 
much pon the circumstances of the casg before him, as upon a gie Arthur Win 
proposition which, understood generally, might require qualifica- — 
tion, for he says : noO D 
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“I think it may be fairly held that the erection of Indigo 
buildings is also in conformity *with the purposes for which an 
agricultural holding is let." 

What their Lordships, however, have to decide is not whether 
the judgment of the District Judge was wholly satisfactory, but 
whether the learned Judges of the High Court were justified in 7 
overruling it, as they did, on second appeal. 

Second appeals are governed, so far as the presant case is .. 
concerned, by sections 584(a) and 585 of the Civil Procedure Code, . 
under which the appeal can only lie on thé ground of the i 
decision appealed against " being contrary bo some specified law  ' e 
or usage having the force of law.” The law which the High 
Court found to have been violated by the District Judge’s 
decision is thus stated :— 

“Where, as in this case, land has been let out for wi 7 
cultural purposes generally, the erection of an Indigo factory * 
on a part of such land must render it unfit for the purpose of 
the tenancy, because, the purpose of the tenancy being the 
cultivation of crops, that is agricultural purposes, the portion of 
the land built upon will evidently be unfit for such purposes." * : 

That proposition of law is laid down broadly, without 
reference to the circumstances of individual cases, without regard 
to the size of the holding, or of the area withdrawn from actual N 
cultivation, or to the effect of such withdrawal upon the fitness ° . 
of the holding, taken as a whole, for profitable cultivation. 
^ Their Lordships are unable to concur in the proposition of 
law so laid down. They will, therefore, humbly advise His 
Majesty that the judgment and decree ofethe High Court should 
be discharged with costs, and those of the District Judge restored. 
The respondent will pay the costs of this appeal. : j 
B. M. ` Appeal allowed. 
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Before Sir Francis William Maclean, K.CLE., Chief Justice and 
Mr. Fustice Holmwood. 


RAMsePRASAD ROY AND ANOTHER 
è V. 
LALA SHAM NARAIN.* 


Read Cess Act (IX of 1880, B. C), Seo. 00, applicalility of ~Document, 
admissibility of, wot objected to in the lower Court—Decres, not inter partes 
admissibility of. ii 

The plaintiff alleging himself to bea kashikar or holder of a right of 
occupancy sued the defendants for the possession of the land on the ground 
that they were in occupation without any right, The defendants produced 
certain rent%eceipts showing that the landlords recognised them as kashtkars, 
The plaintiff produced a rent decree of 1869 (which contains a statement 
contrary to that which appears in the receipts) and road-cess returns: 

Held, thêt the road-cesa returns are admissible in favour of the plaiutiff 
and their admissibility is not affected by Sec. 93 of the Road Cess Act. 
Sec. 95 of the Ro&d Cess Act has no application to the case where the 
parties. who tendered road-cess returns in evidence were not the persons who 
filed them, in pursuance of the provisions of the Act, 

The decree, though not inter partes is evidence to show that the landlords 
recognised the plaintiff as kashtkar, and that the rent receipts granted to the 
defendants were fraudulent. When no objection was taken as to the 
admissibility of a document in the Court of first instance, it is not allowable 
to take the objection in appeal. 

Appeal by the Defendants. 

Suit for possession of land. 

The case came on for hearing before Mitra J. 

Babu Dwarka Nath Miiter for the Appellant :—Road-cess 
Return can, only be used in evidence under section 95 of the 
Cess Act as against the person who filed the same. There is no 
section in the Evidence Act under which it can be admitted in 
evidence against the defendants. Although the objection to the 
admissibility of the Road-cess Return was not taken in the lower 
Court, I am not precluded from taking the objection here. 
Mere erroneous omission to object to the admissibility will not 
render inadmissible evedence, admissible and relevant. I rely 
on Miller v. Madhoprasad (1) in support. Decrees not inter 
partes are not admissible in evidence. Refers to Abinash 





s Letterd Patent Appeal No. 24 of 1906 in Appeal ftom Appellate Decree 
No. 1051 of 1904, against the decision of thegHon'ble Mr, Justice Mitra, 
dated the 8th February 1906. 


* 
(1) (1896) L. R. 23 I. A. 108; L L, R. 19 Al]. 76. . 
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A e 
Chandra v. Paresh Nath (1), where it was held that the CIVIL, 


Judicial Committee refers to judgments of public nature. . 1907, 

Babu Khetra Mohan Sen for Respondent :—Section 95 of pam Prasad Boy 
the Cess Act has no application when third party uses the Return. i ius C 
It is admissible under section 11 or 13 ofthe Evidence Act. Dattani DEC OMM 


v. Jugo Bundhu (2) No objection was taken to the admissi- 
bility of the Road-cess Return and decree not iter partes, in the | 
first Court and the lower appellate Court, and cannot be raised 

now; refers to Girindra Chandra v. Rajendra Nath (3), Hridoy 

Krishna v. Prosanna Kumar (4. However, the decree not 

inter partes are admissible for certain purpose and to a certain : 

extent. Refers to Kam Ranjan v. Ram Narain (5), Bhitto 

Kunwar v. Kesho Prosad (6, Peary Mohon v. diei dd (7), 

Hera Lal v. Hills (8). à 
The following judgment was delivered by 
Mitra J.—The plaintiff No. 1 alleges himself to be a .. 

kashtkar or holder of a right of occupancy. The plaintiffs ° 

2 and 3 are zurpeshgidars from the plaintWf No. 1. They ° 

all sued for possession of the land in dispute alleging the rights ' e 

of occupancy of the plaintiff No. 7, zurpeshji right of the 

plaintiffs 2 and 3; they alleged that the defendants were 

in occupation without any right. Inthe plaint they referred to 

a proceeding under section 103 of the Bengal Tenancy Act, 

for cancelment of au entry in the Record of Rights in which * 

they were unsuccessful The entry, therefore, in the Record of ° 

Rights, is prima facie good evidence in favour of the defendants. ° 

They are therein described as the &asA£ars of the plaintiffs. 

The main question in the case is, as to whether the plaintiffs * i 
having right to the land, the defendants cam resist the plaintiffs’ 
right to occupy without sproof of the fact that they themselves 
are the kasktkars. On this point, fhe finding of both Courts is 
that they are not ġonafide wndertenants, as they did not succeed 
in proving that they had any right in the land. The plaintiffs 
being admittedly th® landlords of the defendants, and the 
defendants having failed to prove'any right in themselves to 
remain on the land, that is to say, the defendants having failed 
to prove tenancy under the plaintiffs, the plaintiffs are entitled to 
a decree for possession. — . . 

(1) (1904) 9 C. W. i» a (8) (1897) 1 C. W. N. 6309 : 

2) (1875) 28 W. R. 8. (4) (1901) I. L. R. 28 Cale, 142, 

(5) (18941 I L, B. 22 Dont 538 30. L. R. 22 I. A, 60. a, 
(6) (1897) I. L.& 19 411,277, Bc. L. R. FLT. A. 10. ‘ 
(T: (1885) I. L. R. 11 Oslo. 745. (8) (1882) 11 O. L. R. 628. . 
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OrviL, But apart from that, the plaintiffs have according’ to both 
1907, °  ' Courts, succeeded in proving the right alleged in the plaint, 


Ram Prasad Roy namely, that they have a right of occupancy in the land. Both 

4. the lower Courts have relied on the Thak chi#fa of 1847, the 

muc arain rent decree of 1869, the zurpeshji deed of 1883, and the malik's 
Mim Road-cess Returns of 1882, 

$ An objection has been taken before me, to the admissibility 


of the rent decree of 1869, and the Road-cess Return of 1882. 

The rent decree shows that the maliks treated the plaintiff 

No. 1 as a person having a vight of occupancy, ora £asAizar. 

" In this case the maliks are siding with the defendants, and the : 
defendants have produced rent receipts from them, to show that 

the landlords have recognised them as kashtkars. The decree, 

‘ however, ĉontains a statement contrary to that which appear 
, n the receipts. The decree, therefore, though not tnter partes 

e is evidence ta show that the landlords recognised the plaintiffs 
; as kashtkar and that the rent receipts granted to the defen- 

° dants were fraudulent. The Road-cess Returns are also ordinarily 
" - inadmissible in 'evidepce, but in this particular case they falsify 
the rent receipts granted by the landlords and in that view, 

the Road-ce$s Returns are also admissble. I do not think that 

there is any error in the judgment of the lower appellate 


Court. " 
." The learned vakil for the appellants has raised a contention 
. on the question of limitation, which however was not raised in 


. either of the lower Courts. This contention is that the suit 
which to all intents. and purposes, is a suit to declare the 
. ə incorrectness of an entry in the AAatian, has not been brought 
within one „year frofh the date of the publication of the Record 
of Rights. "The suit however is not of, that character. It is a 
/ suit for recovery of possessio, and the question of limitation 
f : not having been raised in either oé the Courts below, I cannot 
allow it to be raised here, specially when it is clear that it would 
be necessary to go into certain facts With reference to the 
publication of the Record of Rights in order to enable the Court 

to entertain the plea of Jimitation. 
It has lastly been contended that the Subordinate Judge has 
. . ° committed an error in procedure, in supplementing his judgment 
e by what the learned vakil has called a postscript. It appears 
that the original judgment was pronounced on the ist February 
M 1904. Immediately after judgment Was pronounced, the pleader 

. for the plaintiffs stated that there are érrors in the judgment. 


d "og , * 
Vou. VL] e HİGH covtir. . 


The Subordinate Judge at once corrected his error and came to 4 
final conclusion in the case. I'do not think that there was any 
error of procedure vitiating the judgment. But even if it be 
thought, that an application for review of judgment should have 
been presented, the irregularity was not material and would be 
covered by section 578 of the Code. 8 

The appeal, therefore, fails and is dismissed with costs. 

Against this Judgment, the defendants preferred an appeal 
under See. 15 of the Letters Patent, when the following judg- 
ments were delivered : j 

Maclean C. J.—I think Mr. Justice Mitra was quite right. 


The first objection taken is that certain road-cess returns " 


were not admissible in evidence, having regard to section 95 of 
the Road-cess Act. But that section has no application. The 
section only deals with the case of a return filed by a particular 
person and says that it shall be admissible in evidence against such 
person and shall not be admissible in his favour. Here the 
parties who have tendered these road-cess returhs in evidence 
were not the persons who filed them in, in pursuance of the 
provisions of the Act: and consequently the section has no 
application. This is the real foundation of the appeal. When 
. driven from this position, the appellant says that there 15 
nothing in the Evidence Act to make these returns evidence in 
any circumstance whatever. It is too late to take that objection. 
No objection was taken in the Court of first instance. They 
were allowed to be put in, and there are two or three rulings of 
this Court to the effect'that it is too late on appeal to take the 
objection when it has not been taken whey the documents are 
tendered. The mere fact that no objection was taken in the 
Court below cannot make a*document evidence which can never 
be made evidence as was decided in the case of Miller v. Madho 
Das (1); but here the returfs could have been proved, and 
would have been evidence to show that the landlord recognised 
the plaintiffs as his tenants. And if the defendants had objected, 
the plaintiffs could have called the landlord to prove the returns. 
I think that the road-cess returns were admissible in plaintiff's 
favour and their admissibility is not affected by section 95 of the 
Road-cess Act. F 

The other point js that the decree referred to in the judg- 
ment of Mr. Justice Mita was not admissible. I agree with 


(1) (1898) L, R 28 I 4.106; I. È. R. 19. AN 76, 


25 


CIVIL. 


° pm 
1907. 
sr 


e 


» 
Ram Prasad Roy 2 
t. 
Lala Sham Naraift. 


Mitra, J, 


glue PETER. 


t 


f 


er. 
” Ram Prasad Roy 


Pala Sham Narain. 


whence 


$ 
poe C. J. 


Ld 


d A ES 
- e = 
THE CALOUTTA LAW JOURNAL. , (Vor. VI. 


Mr. Justice Mitra in consonance with two or three decisions 
of the Judicial Committee that the decree was admissible for 
certain purposes, and that it was admissible for the purposes and 
to the extent which Mr. Justice Mitra has stated in his 
judgment. " 

"The appeal failqand must be dismissed with costs. 


Holmwood J.—1 agree. : 
M. M. C. Appeal dismissed. 


Before Sir Francis W. Maclean, K. C. I. E, Chief Fustice and 
i Mr. Fustice Holmwood. 


j PRABAL CHANDRA MUKERJI 
* V. 
JADUPATI CHUCKERBUTTY AND OTHERS." 

Bengal Teganoy Act ( VIII of 1885), Seo. 169 (1 ) (e)—Surplus Sale proceed s— 
Mortgagee— Transfer of Property Act (IV of 1852), See. 73— Landlord's 
claim preferential. 

The landlord has a right under section 169 clause (1) sub-clause (c), Bengal 
Tenancy Act, to have the rent due to him in respect of the tenure between the 
institution of the suit for rent and the date of the sale, paid out of the balance, 
before any sum can go to the judgment-debtor or to his mortgagee. He has a 
preferential claim to that of the mortgagee of the holding, who stands in the 
shoes of the judgment-debtor, 


Appeal by the defendant under section 15 of the Letters 
Patent. 

Suit to enforce a mortgage bond against the surplus sale 
proceeds, 

The facts shorély stated are :— 

A h$iding which had been mortgaged to the plaintiff was 
sold in execution of a degree for arrears: of rent obtained by 
three co-sharer landlords of whom the defendant No. 7, the 
appellant, was one. All the execution proceedings after the decree 
in the rent suit were taken in the namq of the appellant alone. 
After payment of the rent decreed there remained a balance 
of Rupees 165. 'The appellant brought a suit under sub-clause 
(c) clause (1) of section 169 of the Bengal Tenancy Act, for 
payment out to him of the amount of rent which fell due to him 
in a of the holding between the institution of the suit and 


* Appeal No. 89 of 1906 under Sec. 16 of the L&tters Patent against the 
decision of Hon’ble Mr. Justice Geidt in Appead from Appellate Decree No. 800 
of 1905 against the decision of Babu Purna Chandra Banerjee, Sub-Judge of 
Midnapur, dated the 24th N&vember, 1904, c8nfirming that of Babu Durga 
Prosad Ghosh, Manol Tamluk, dated coe 15th "Apri? 1904, 
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the date of the sale and obtained an attachment before judgment. Civit 
Notice was served on the judgment-debtor. The plaintiff after ° — * ygo7, 
this and 5 months after the sale brought the present suit in order Prabal aude 


to realise the amount of the mortgage debt out of the balance of Mukerji 
Rs, 165 in accordance with the provision of section 73 of the Tadaa Choke: 
Transfer of Property Act. To this suit the Appellant was made batty, ° 


a party on the ground of his suing in collusion with the defen- NE. 


dants 1 to 5, and attaching the said amount of Rs. 165 
in deposit, before judgment. He was not made a party in 
his character as landlord. After the decree was made in the 
mortgage suit, -an order was madein the suit of the appellant 
under section 169 of the Bengal Tenancy Act, that out oé 
Rs. 165, Rs. 131 and odd annas should be paid in p of 
the rent to the appellant. ° 

The appeal came on for hearing before Geidt J. 


Babu Sth Chunder Palit for the Appellant. . .. 
Babu Foy Gopal Ghosha for the Respondent. 

Ld 
The judgment of the Court was as follows :+~- 


Geidt J.—A holding which had been mortgaged to the 
plaintiff was sold in execution of a decree for arréars of rent 
obtained by three co-sharer landlords of whom the defendant 
No. 7 who is the appellant before me was one. After payment of 
the rent decreed there remained a balance of Rupees 165 and. œ 
five months after the sale the plaintiff brought the present suit in E 
order to realise the amount of the mortgage debt out of this 
balance in accordance with the provisions of section 73 of the 
Transfer of Property Act. To this suit the appellant was madea «œ ° 
party on the ground that between the dafe of the sale and the 
date of the plaintiff's suit. he himself had instituted a suit and 
attached the surplus sale proceeds" on the allegation that the 1 
mortgagor defendants owed him money on an instalment bond. š 

The only defence raised by the appellant which it is necessary 
for me to consider in “this appeal, is this that the appellant had 
made an application to receive furthef arrears of rent due to him 
after the institution of the suit under the provisions of section 
169 of the Bengal Tenancy Act, and that these arrears must be 


paid, out of the surplus sale proceeds before they can be appro- . e 
priated in satisfaction of the plaintiff's claim. M" 

The Munsiff overruled this defence and gave the Plast a x 
decree which was confirmed by the Subordinate Judge on appeal. = ty 

It is contended in this Court that the claim of the appellant . 
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which is allówed to him by section 169 of the Bengal Tenancy ' 
Act is prior to any claim that the plaintiff can have on his 
mortgage bond. It may be that the contention, as a matter of 
law, is correct but in the circumstances of the case, I do: not 
think that it really arises. While the case was before the Munsiff 
there was no evidenge (as the Munsiff’s judgment shows) that the 
appellant had made any application under section 169 of the 
Bengal Tenancy Act, much less was there any evidence that the 
application had been granted, and in fact we now know that so 
long as the present suit was before the Munsiff, the application had 
not been granted. In the lower appellate Court the appellant 
eproduced an order directing the surplus sale proceeds to be madé 
over to him on his application under section 169 but that order 
is dated' the 16th April 1904, the day after the Munsiff had 
delivered judgment. In determining the validity of the claim 
set up hy the appellant, I cannot have regard to any thing that 
took place after judgment in the case had been pronounced. 
The facts them stands thus: in the suit brought by the plaintiff, 
the appellant neither proved that he had made any application 
under section 169 nor did he even attempt to prove that any 
arrears of rent were due to him for the period between the date 
of the institution of his rent suit and the date of the sale. 
In this state of things I do not see how the Munsiff could 
possibly have disallowed the plaintiff's claim. A mere allegation 
that arrears of rent were due to him and that an application 
under section 169 had been made is not sufficient to rebut the 
plaintiffs claim. There seems also this further difficulty that 
though the sale certificate shows that the decree had been 
passed in, favour of three co-sharer landlords, the order passed 
on the 16th April 1904 appears to indicate that the application 
under section 169 of the "Bengal Tenancy Act had been made 
by the appellant alone. Any arrefrs of rent that had accrued 
between the date of the rent-suit and the date of the sale 
must prima facie have accrued to thé benefit of the decree- 
holders in that suit. j 

The appeal fails and is dismissed with costs. 

Against this judgment, the defendants preferred an appeal 
under Sec. 15 of the Letters Patent, when the following 
judgmemts were delivered : " 

Maclean C. J.—The appellant with his two co-sharers 
brought a rent-suit in which they obbainedea decree ; and in 


execution of that decree, the tenure was put up for sale and was 
4 


x E 
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sold. After deducting the costs of the decree-holders and what- 
was due to them under the decree, the balance was paid into 
Court. It appears that the tenure-holder had mortgaged his 
tenure. The respondent was the mortgagee, and he brought a 
suit to enforce his security claiming the fund which is in Court, 
about Rs. 165. He made the present appellant one of the 
landlords, a party to that suit, but he made him a party not in 
his character as landlord but by reason of the case alleged in 
paragraph 8 of the plaint. It is sufficient, however, that he was 
not brought before the Court as landlord. That suit came on 
for hearing, and the Munsiff, the Subordinate Judge and the 
learned Judge from whom this appeal lies made a decree virtually* 
giving priority to the mortgagee over the present appellant in res- 
pect of the balance in Court. Itappears, though the date is not 
given to us, that the present appellant made an application to 
` the Court, relying upon sub-section (c) of section 169 of the 
Bengal Tenancy Act for payment out to him of the amount 
of rent which has fallen due to him in respect* of the tenure 
between the institution of the suit and the dete of the sale. For 
some reason or other, no order was made on that application 
which was served upon the judgment-debtor, until the day after 
the decree in the mortgage suit : and, then an order was passed, 
(the Court being satisfied that the amount was due,) that out of 
the sale proceeds of Rs. 165-10 in Court, Rs. 131-12 in 
respect of the rent to which I have referred, should be paid to 
the appellant. Apparently, all the execution proceedings after 
the decree in the rent suit were taken in the name of the appell- 
ant alone. Whether that was by the authority of his co-sharers 
or whether, as we are told because he had bougbt up the 
interests of the co-sharers, does not appear; but the co- 
sharers are not here and they do not complain nor do I 
suppose they would complai$ In these circumstances, can the 
decree which is now appealed against and which gives priority 
to the mortgage in respect of the sum of Rs. 131-12 stand? 
I do not think it can. Ido not see how the appellant whom I 
take for the purposes of to-day to represent the landlord or 
landlords has lost the statutory right given by section 169. No 
doubt, the mortgagee stands in the shoes of the jugdment- 
debtor : but the judgment-debtor can take nothing untikthe rent 
due to the landlord between the institution of the suit and the 
date of the sale, has hgen paid and the mortgagee can stand, in 
this respect in no bette? position than his mortgagor. If the 
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jussi dence could not successfully claim the money, his 
mortgagee cannot, nor do I see how the decree made in this 
suit can stand alongside of the order made by the same Judge 
the next day directing payment of the sum of Rs. 131-12 to 
the appellant. No satisfactory argument has been addressed 
to us to convince me, that the appellant has lost the right 
which he undoubtedly -enjoys under section 169, to have this 
money paid out of the balance lying in Court, before any sum 
can go to the judgment-debtor or to his mortgagee. I can see 
nothing to prevent the appellant, having regard to the order 
made on his application, from getting the sum of Rs. 131-12 
eout of Court. 

The result, therefore, will be that so much of the decree 
as declases that the mortgagees have priority over the appellant 
in respect of the sum of Rs. 131-12 must be discharged and 
the appellant will have half his costs in all the Courts, including 
the costs ‘of this appeal. 

Holmwood J.—I agree. 7 
A. T. M. Appeal allowed. 


Before Mr. Fustice Mooketjee and Mr. Fustice Holinwood. 
MAHARAJA PRABHU NARAIN SINGH BAHADUR 


U 


SALIGRAM SINGH.* 


Cicil Procedure Oude ( Act XIV of 1882), Secs. 223, 299.B— Ecccwtion of a decree 
— Family Domains, Maharaja of Benares—Foreign territory—Juris- 
diction. 


The Code of Civil Procedme goveins suits tried by the Court of the 
Native Commissioners evithin the Family Domains of the Maharaja of 
Benares. œ 

The Court of the Native Commissioners of Kondh, a place situated within 
the Family Domains of the Maharaja of Benares, is a Court established by 
the authority of the Governor-General in Gbupcil and ia not a Court established 
in the territory of a Foreign Prince or State within the meaning of section 
229(B) of the Civil Procedure Code, e 

A decree of the Court of the Native Commissioners of Kondh may be 
transferred to and executed by the Court at Saran, under section 223 of the 
Civil -Procedure Code, R ' 

Kashi Mohun Borua v. Bishnoo Pria (1) followed. 

Kasturchand Gujar v, Parsha Aahar (2) referred to. $ 

* Appel fiom Appellate Order No. 860 of 1900 against the decision of 
A. Miller, Esq., District Judge of Saran, datcd the 98th May 1906, 1eveising 


that of Babu lMajendia Nath Dutt, Suboidinate Judge of Baran, dated the 
Jith March 1966. . 


| e e 
_ (1) (1888) 1, L. R. 16.Calc, 366. (2) (1887) I.L R. 12 Bom, 280, 
q 
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The facts of the case appear from the judgment. 

Babus Lal Mokun Doss, Bishun Pershad and Chandra 
Sekhur Prosad Singh for the Appellant. 

Babus Dwarka Nath Chakravarty and Akhoy Kumar 
Banerjee for the Respondent. ` 

The judgment of the Court was delivered by 

Mookerjee J.—On the 17th March 1902, the Maharaja of 
Benares, who is the appellant before us, instituted a suit for 
arrears of rent against the defendant, respondent in the Court 
of the Native Commissioner or Subordinate Judge of Khond, 
a place situated within what is known as his Family Domains. 


On the 12th July 1902, the Subordinate Judge, according to” 


the statement of the pleader for the defendant, made à decree 
in full in favour of the plaintiff. On the rath July 1905, the 
decree was transferred for execution to the Court of the 
Subordinate Judge at Saran. The judgment-debtos resisted 
execution on the ground that the Court had no jurisdiction to 
execute the decree. The Subordinate Judge*held that the 
decree in question might be treated as a decree of a Court 
established by the authority of the Governor-General in Council 
in the territories of a Foreign Prince or State and might be 
executed under section 229 of the Civil Procedure Code, withjn 
the jurisdiction of his Court. Upon appeal the District Judge 
held that section 229 had no application, that section 229B 
governed the matter and that inasmuch as no notification had 
been published by the Governor-General in Council under 
that section declaring that the decrees of the Court of the 
Subordinate Judge at Kondh might be executed in British 
India, as if they had been made by the Courts ef British 
India, the Subordinate Judge had no jurisdiction to execute the 
decree. The decree-holder has now appealed to this Court and 
the question which we are ipPited to decide is whether or not 
the Court of the Subordinate Judge at Saran has jurisdiction 
to execute the decree. In order to determine this question, 
it is necessary to examine the status of the Court by which the 
decree was made and the source frome which it derives its 
authority. 

Regulation XV of 1795 after reciting in the Preamble the mode 
of adjustment of djsputes prevalent in the Province o Benares, 
made provision for reference of certain classes of cases to the 
decision of the Baja o$ Benares. Regulation VII of 1828 which 


was subsequently modified by Act XIV of 1881 sets out in 
5. 
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the Preamble fhat the provisions of Regulation XV of 1795 had 
not worked satisfactorily and that it was consequently necessary 
to define the authority of the Raja of Benares in the mehals 
specified in that Regulation which included what is known as 
the Family Domains of the Maharaja of Benares. Section 3 
vests superintendence of the mehals in the Commissioner of 
the Benares Division ; section 16 next provides that in order to 
secure for the inhabitants of those mehals, the administration of 
Civil justice on the principles in force throughout the rest of 
the province, a Native Commissioner or two or three Native 
Commissioners as the Lieutenant-Governor may from time to 


etime direct shall be maintained by the Maharaja for the purpose 


of taking cognizance in the first instance of the revenue cases 
specified*in subsequent sections. The local limits of the jurisdic- 
tion of the Native Commissioners are left to be determined by 
the Maharaja and may be altered from time to time. Section 17 
treats of the appointment of individuals to fill the offices of 
Native Commigsioners and provides that the nominations are to be 
made by the Raja but the confirmation is to rest with the 
Superintendent. Section 20 defines the power and authority of 
the Nativé Commissioners and lays down that persons invested 
with the powers of Native Commissioners are authorised to 
receive, try and determine all suits preferred to them against any 
inhabitant of their respective jurisdiction, relative to land of 
every description or rent, revenue or produce thereof situated 
therein. Jt is clear, therefore, that the Court of the Native 
Commissioner is a Court established by the authority of the 
Governor-General in Council. It follows consequently that sec- 
tion 229 B- of thë Civil Procedure Code can have no possible 
application, as it relates to the execution in British India of 
decrees of such Courts situated in the territories of any Native 
Prince or State as have not been egtablished or continued by the 
authority of the Governor-General in Council. As the Court of 
the Native Commissioner has been estabftished by the authority 
of the Governor-General “im Council, we must take it that sec- 
tion 229 B. does not govern the matter. The question remains 
however, whether section 229 has any application. In our opinion 
that section does not apply, because the territory within which 
the Court of the Native Commissioner is situated, is not the 
territory of a Foreign Prince or State. It cannot be disputed 
that the Family Domains of the Maharaja of penare are situated 
within and form part of British India and arf held under the 


f 
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British Government. The Family Domains consist of Pergunnah 
Bhurbee and Kera Mungrore in the District of Mirzapore and 
Kuswur in the District of Benares. They are situated within 
British India which, as defined in Act X of 1897, Sec. 3, clause (7) 
and section 4, clause (1), means all territories'end places within 
Her Majesty’s dominions which are for the tithe being governed 
by Her Majesty through the Governor-General of India in 
Council or through any Governor or other Officer subordinate 
to the Governor-General of India, It follows consequently that 
the Court of the Subordinate Judge of Kondh is not a Court 


established in the territory of a Foreign Prince or State within the : 


meaning of section 229, of the Civil Procedure Code. We must 
hold accordingly that the view taken by the Subordinatg Judge 
as also that expressed by the District Judge is erroneous. This 
does not, however, necessarily conclude the matter, and, the 
question arises whether there is any other provision of the Code 
which has a bearing on the point in controversy between the 
parties. We are of opinion, that section 223 which provides that 
a decree may be executed either by the Court which passed it 
or by the Court to which it is sent for execution under the pro- 
visions contained iu the Code, is applicable. The most important 
circumstance upon which this conclusion is founded, is that the 
section is applicable not only to the Court in which execution 
of the decree is now sought but also to the Court in which the 
decree was originally obtained. - 

In the Scheduled Districts Act (XIV of 1874), section 1 pro- 
vides that the Act extends in the first instance to the whole of 
British India, other than the territories mentioned in the first 
schedule, and it shall come into force in each of the Scheduled 
Districts on the issue of notification ginder section 3 relating to 
such Districts. Part IV of the first schedule shows that the 
Family Domains of the Maharaja of Benares form a portion of 
the Scheduled Districts qopmprised within the North-Western Pro- 
vinces. The operation of the Act was extended to the Family 
Domains by a notification dated the 30th May 1879 (Gazette of 
India, 1879, Part I, page 383). From that date, therefore, the 
provisions ofthe Act became applicable to the Family Domains of 
the Maharaja of Benares. Now, section 5 provides that the Local 
Government may, with the previous sanction of the @overnor- 
General of India in Cofincil, extend to any of the Scheduled 
Districts or to any part 8f any such district any enactment which 


isin forve in any part of British India at the date of such exten- 
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sion. By a notification, issued apparently under this provision 
on the 1st June 1882, (Gazette of India, 1882, Part I, page 217) 
the Code of Civil Procedure was extended to the Family Domains 
of the Maharaja of Benares. It follows, therefore, that from that 
date, the provisiows of Chap. XIX of the Code of Civil Procedure 
which relates to theeexecution of decrees became applicable to 
the Court of the Native Commissioner or Subordinate Judge 
of Kondh precisely in the same manner as they were applicable 
to the Court of the Subordinate Judge at Saran. The inference 
is accordingly irresistible that a decree of the Court of the 
Native Commissioner or Subordinate Judge of Kondh may be 


"transferred to and executed by the Court of the Subordinate 


Judge at Saran. This view is supported by the decision of this 
Court in the case of Kaski Mohun Borua v. Bishuoo Pria (1), 
and is in no way inconsistent with the view expressed in the 
case Of Aasturchand Gujar v. Parsha Mahar (2). 

It was suggested by the learned vakil for the respondent 
that section 225 of the Civil Procedure Code is limited in its 
application to Coufts established under and governed by the 
Bengal Ciyil Courts Act (XII of 1887) and the corresponding 
Acts for the other Provinces. In our opinion, there is no 
fpundation for this contention, and we are not prepared to adopt 
this restricted interpretation of the scope of the section. We 
are disposed to hold that the necessary and sufficient test of the 
applicability of the section is whether the provisions of the Code 
regulate the procedure of the Court which makes the decree 
as also of the Court to which it is transferred for execution. 

There is another aspect of the matter to which it is necessary 
that we should make some reference. Before the Civil Proce- 
dure Code of 1882 had been passed, Regulation VII of 1828 
was amended by the Benares Family Domains Act (XIV of 1881), 
section 14 of which excludéd fh¢ Family Domains of the 
Maharaja of Benares from Part IV of the sixth schedule of the 
Scheduled Districts Act of 1874. The result of this exclusion 
would be that the Family Domains of the Maharaja of Benares 
would, from the 24th September 1881, on which date Act XIV 
of 1881 came into force, cease to be a Scheduled District 
and would become as part of British India, subject to the 
ordinary laws and regulations. In this wjew of the matter, 
the Civil Procedure Code of 1882, whew it came into operation, 
would extend to the Family Domaigs of the Maharaja of 


(1) (1888) I. L. R 16 Cale. 365. (2) 1887) 1 L R. 12 Bom. 230, 
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Benares, and the notification of the 1st June 1882 would be 
superfluous. A difficulty, however, might apparently be created 
by reason of section 15 of Act XIV of 1881, by which a clause 
was added to section 8 of the Laws Local Extent Act (XV of 
1874), the effect of which was to provide that notwithstanding 
anything contained in the Act, no law, no& in force at the time 
in the Family Domains of the Maharaja of Benares, would be 
treated as extended therein. The result, therefore, would be 
that the Code of Civil Procedure, then in force, could be made 
applicable to the Courts in the Fantily Domains of the Maharaja 
of Bendres only by virtue of section 22 of Regulation VII of 


1822 which authorised the Lieutenant-Governor to make rules® 


consistent with the Regulation, to regulate the procedure and 
. . a e * 

powers of the Native Commissioners. We find that in the 

exercise of the authority vested in the Lieutenant-Governor, 


he did make on the 2nd April 1888 a series of rulgs, one of | 


which provides that subject to certain restrictions which de 
not affect the question now raised before us, th& Code of Civil 
Procedure shall be followed as far as it can be made applicable. 
There can, therefore, be no room for doubt that the Code of 
Civil Proceduie governs suits tried by the Court of the Native 
Commissioner or Subordinate Judge within the Family Domains 
of the Maharaja of Benares. In this view of the matter, 
section 223 is obviously applicable. 

It was faintly suggested by the learned vakil for the 
respondents, that the copy 0f the decree which has been 
produced is not certified as required by law and is not admissible 
in evidence under section 86 of the Indian Evidence Act. In 
our opinion, there is no force in this contention. Ig the first 
place, the copy which has been produced is duly certified to be 
a true copy ; in the second place, in' the view we take of the 
matter, section 86 of the Iadian Evidence Act has no applica- 
tion ; and in the third place, if section 86 had applied and if 
any such question had*been raised in the Court of first instance, 
it would have been open to the appellant to prove the accuracy 
of the copy by independent evidence as «vas laid down by their 
Lordships of the Judicial Committee in the case of Haranund 
Chellangia v. Ram Gopal Chetlangta (1). 

On these grounds, we must hold that although thg reasons 
given by the Subordingte Judge are erroneous, his conclusion 
that the decree could be executed in his Court is well-founded. 

(1) (1899) I. L, R. 27 Cale, 639. 
4, 


badhan, 


e 
CIVIL: 


aet. 


80 


Mah in Ea Prabhu* 


Narain Singh 
Bahadur 


T. 
Saligram Singh. 
Mookerjee, J, 


erer 


1907, ` 
w 3» 
eMaharaja Prabhu 
Narain Singh 
e Bahadur 


v., 
Saltgram Singh. 
' Mooherjeo, J. 


e 


. * 
| THe CALOUTTA LAW JOURNAL. [Vor. VI. 
. # 


s . 
The result, therefore, is that this appeal must be allowed, the 
order of the District Judge discharged and the order of the 
Subordinate Judge restored. This order will carry costs in 
favour of the decree-holder both in this Court and in the Court 
of the District Judge. We assess the hearing fee at three 
gold mohurs. j 


A. T. M. Appeal allowed. 


Before Mr. Justice Rampini and Mr. Fustice Sharfuddin. 
KALI SHANKAR SAHAI AND OTHERS 


v. 
MAHARAJA PRATAB UDAI NATH SAHI DEO.* 
Ciril Pgocedure Qode (Act X1V of 1882), Seo, 457— Guardian ad litem— — 
Oo-defendant— Married woman. 
The mother of several minor defendants who was herself a defendant as 
also was he» husband, was appointed guardian adiuem for her minor sons: 
Held: this was ilegal being contrary to the provisions of section 457, 
Civil Procedure C&de, and the suit must be decided afresh after the appoint- 
ment of A new guardian. , 
Appeal by the Defendants. 
Spit for resumption of maintenance lands. 
The facts necessary for this report appear from the judgment. 
Dr. Rash Behary Ghose, Babus Mahendra Nath Roy, Girija 
Prasanna Roy Choudhury, Surendra Nath Guha and Mr. G. 
Szr&ar for the Appellants. 
Messrs. Hill and Donogh and Babu Fogesh Chunder Dey 
for the Respondent. 
The following judgment was delivered by 


Rampini J.—This is an appeal against. a decree of the 
Subordinate Judge of Ranchj, dated the 2oth July, 1905. 

The suit out of which the appeal arises was brought by the 
Maharaja of Chota Nagpore for the resumption of a certain 
khor-posh grant. The property alienated,is now in the hands of 
certain purchasers. " 

A preliminary ‘objection has been taken by the learned 
pleader on behalf of'the appellants, namely, that the defen- 
dants 6, 7 and 8, who are minors, have not been properly 
represented. He points out that they have been represented 
by their mother, Mussummat Subhadra Koer, the defendant . 
No. 2, who is the wife of the defeffdant No. r, the father of 


* Appeal from Original Decree No. 846 of 1905 fgainst the decision of 
Babu Lal Gopal Sen, Bubordinate Judge, Ranchi, dated the 20th July 1905. 
* 


adt 


Vor. VI.) ` HIGH COURT. 7 


the minors. This is contrary to the provisions of section 457, 
Civil Procedure Code, which lay down that neither a plaintiff, 
nor a married woman can be appointed a guardian adem. 
There are four cases in support ofthe strict terms of the 
section,' namely, those of Guru Pershad Singh v. Gossain 


Munraj Puri (1), Astrun Bibi v. Sharp Mondul (2), Sorabjt 


Cawasjt v. Buchoobas (3), Sham Lal v. Ghastta (4). 

The learned counsel for the respondent points out that 
no objection was raised in the Court below to the appointment 
of Mussummat Subhadra Koer ase guardian adlitem of the 


minors and that no objection on this point has been taken in: 


the grounds of appeal to this Court ; and that it has only been 


discovered by the appellants at the last moment that the said. 
* defendants have not been properly represented. But we think 


that this does not affect the matter at all, and that the 
provisions of the law must be observed. 

We must, therefore, set aside the decree of the lower Court 
and remand the case to the Subordinate Judge for a fresh 
decision. We set aside the decree against a// the defendants, 
because we understand that the defence is common to all of 
them. The decree of the lower Court is accordingly set aside 
and the case is remanded to that Court in order that it may be 
retried, after a legal guardian adittem has been i apporta of 
the minor defendants 6, 7 and 8. 


The costs will abide the result. 


N. K. B. Appeal allowed : case remanded. 
(1) (1885) I. L, R. 11 Calc. 733, (3) (1894) I. L, R. 18 Bom, 366. 
(2) (1890) I. L, R. 17 Calc, 488. (4) (1901) Ê L. R. 23 AIL 459. 
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Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
JOGENDRA NATH ROY ] 
v 


SARASWATI DEBI * 


Bengal, N-W. P. ald Assam Cuil Cowts Act (XII of 1887), Beo. 21— 
Appeal—Furum— Value of  xwit-—4Acceptance of lesser sum by consent 
decree. 


When the original value of a suit was over Rs 5,000, and by a consent decree, 
the plaintiff accepted a gum of less than Rs. 5,000 ; an appeal against an order 
passed in execution of such decree by the Subordinate Judge lies to the High 
Court and not to the District Judge, 

Quaere :— Whether when such appeal is presented to the District Judge, he 
should return the memorandum of appeal to tho appellant for presentation 
before the High Court or he is justified in diamisaing the appeal. 


Appeal by the Objector. 
Application for execution of a decree. 


The facts and arguments appear from the judgment. 
Babus Nalini Ranjan Chatterji and Jadunath Kanjilal for 
the Appellant. . 


Babu, Sorashi Charan Mitra for the Respondent. - 
C. A. V. 
The following judgment was delivered by 


Rampini J.—This is an appeal against an order of the 
District Judgé of Burdwan, holding that no appeal lay to him 
in the case. The facts are that one Saraswati Debi brought a 
suit for maintenance against Chitghan Lal Goswami and others. 
She claimed maintenance at the rate of Rs. roo per month. 
The value of her suit was, therefore, Rs. 12,000. She also claimed 
Rs. 2,400 for arrears of maintenance. So the total value of her 
suit was Rs. 14,400. The suit came on appeal to this Court. 
Here a consent decree was passed by which she was awarded 
maintenance atthe rate of Hs. 9 fer month and arrears, Rs. 72. 
Hence, it is said, the value of her suit was reduced to Rs. 1,152. 
In execution of Saraswati’s decree, certain property was advertised 
for sale, to which the present appellants objected, claiming the 
property as having been already purchased by them in execution 
of other decrees obtained against Chitghan Goswami and others. 
The first Court disallowed the appellant's objections. They 


e e 
* Appeal from Appellate Order No. 187. of 1906 against the decision of 
H. E. Ransome Esq., District Judge of Burdwfn, dated the 9th February 1906, 
affirming that of Babu AghoreChandra Hazra, 4ddl BSybordipate Judge, dated 
the 4th September 1906. . 


> 
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.? 
accordingly appealed to the District Judge who held that the 
appeal lay to the High Court and not to him, and on being asked 
if that were his view, to return the memorandum of appeal so 
that it might be presented to the proper Court, he refused to do 
so. The objectors now appeal to us and urgethat the Judge is 
wrong on both points. It is said that by the consent decree in 
this Court the value of Saraswati’s suit was reduced to Rs. 1,152 
and that hence the appeal lay to the District Judge. The cases 
of Botdya Nath Adya v. Makhan Lal Adya (1) and Gulab Khan 
v. Abdul Khan (2) are relied on in s&{pport of this contention. It 


would appear to us, however, that under section 21 of Act XII 


of 1887, it is the value of the original suit that determines the” 
forum of the appeal. The value of Saraswati’s original suit was | 


Rs. 14,400 and an appeal in it was preferred to this Court. The 
fact that by the consent decree, Saraswati accepted much less than 
she originally claimed does not seem to affect the valge of the 
original suit. Further, she made no tentative claim in her suit, 
so as to bring her case within the rule laid down in Gulab 
Khan v. Abdul Khan (2. she claimed a definite sum and would 
have taken it, if she could have got it. 

Hence, we think the District Judge was right i in holding 
that the appellant's appeal lay to this Court and not to him. , 

The appellant's next plea is, that in that case the District 
Judge should have returned the memorandum of appeal to the 
appellants to be presented in the proper Court. Sections 57 and 
582, Civil Procedure Code, Manekshah v. Dadabhat (3) and 
Kunhthuttt v. Achottt (4), are relied on in support of this plea. 
The respondent's pleader, however, contends that there is no 
appeal under section 588, Civil Procedure Code, or Any other 
section of the Code against this part of the District Judge's 
order. The pleader for the appellant relies on the latter part of 
section 591. But it would stem to us that the question of the 
correctness of the Judge's refusal to return the memorandum 
of appeal is not one which affects the decision of the appeal in 
this case. In this casethe question is whether the appellant's 
"appeal lay to the District Judge or to this Court. Whether the 
District Judge should have returned the memorandum of appeal 
to be presented to this Court and the propriety of his refusal to 
do so are not matters which can possibly affect the decisiop of the 
question we have to decidg in this appeal. 


(11 (1890) L L. R, f? Cale. "680, (3) (1908) I. L. B 27 Bom. 604, 
(2) (1904) 8 0, W. N 233 (4) (1891) T. L. R. 14 Mad 402, 
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J ogendra Ni Nath Roy 
Baana Debi, * 


Rampini, J, . 
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` evir, ə Hence, we consider that we cannot in this appeal enter into 
1997. the question of the correctness of the Judge’s order on this latter 


l "Jogen dra N, Nath Roy point, nor can we do what the appellant asks us to do, vzz, return 
the memorandum of appeal ourselves. The appellant’s remedy, 


es < 
araswatı Debi if any, in respect ef this part of the Judge’s order would seem to 





. Rampini, J. ^ be by an applicationeunder section 622. | 
We accordingly dismiss this appeal with costs. We assess 
; the hearing fee at 3 gold mohurs. 
N. K. B. i Appeal dismissed. 


* Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
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Pre-emptim, right of—Talab-i-ishad—Talab-i-mwasibat, performance of— 
Witnesses to Talab--mwasibat, what they are required to bear testimony to. 
To found a valid claim for pre-emption, «t is necessary that the pre-emptor 
b i should perform the Tifiaba-mwasibat (immediate claim) and Talab-i-ishad 
(affirmation with witnesses, For the due performance of the latter, it is not 
essential that the witnesses should be invoked to bear testimony to the fact of 
the Talab-i-mwasibat having been performed ; but it 38 necessary and sufficient, 
ff the witnesses are invoked to bear testimony to the fact of declaration that the 
e  Talab-i-mwasibat has been already performed. 
Rajah Ali v. Ohwndi Churn (1) explained. 
Appeal by the Plaintiff. 
; Suit to enforce a right of pre-emption. 
The facts of the case appear sufficiently from the judgment. 
Dr. Rash Bekary Ghose, Moulvie Mahomed Yousuf and 
Babu Akkoy Kumar Banerjee for the Appellants. 
Mr. M. Hug, Babus Kali Kishen Sen and Prokash Chandra 
Sarcar for the Respondents. 
. The Judgment of the Court wae delivered by 
Mookerjee J.—This is an appeal on behalf of the plaintiff in 
a suit to enforce a right of pre-emption. The Courts below 
have dismissed the suit on the ground thatthe plaintiff has not 
established that he duly performed the ceremonies required by 
e law. The District Judge has found upon the evidence that the 


e ; : 
° e Ceremony of /ajab-i-mwasibat was duly performed but that 
e : 
e x Apfeal from Appellate Decree Nos, 1276 and *1883 of 1905. against the 
decree of E Panton, Esq, District Judge, Chapra, dated the 27th April 1906, 
a... affirming that of Babu Rajendra ER Mu Su bena male Judge, Sarun, dated 


the 80th January 1806. : 
(1) (1890) I. L. R. 17 Cale, 5434 , 
» 
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there was a flaw in the performance of fa/ab-2ishtisad which CIVIL. 
is fatal to its validity. This finding is assailed on the ground  * 1997. 
that the District Judge has not correctly appreciated whatis ^ prn fai. 
essential for the due performance of falab-t-rshtisad. He states 
that the decision of the Full Bench: of this Court in the case of MN 
Rajjub Ali Chopedar v. Chundi Churn Bhadra (1) is an MOMS A 
authority for the proposition that the essential formality of , 
lalab-1-ishtisad is that the pre-emptor must call persons to witness 
that he has already made his claim, that is, he has performed 
the /a/ab-:-mmwasibat ; and after this statement of what the- 
learned Judge considers to be the decision of the Full Bench, ° 
he finds upon the evidence that the depositions of the witnesses, 
show that this invocation of witnesses was not duly performed. 

It has been argued on behalf of the appellant «hat the e 
Full Bench decision to which reference is made is not an 
authority for the proposition which the learned District Judge 
deduces from it ; this contention has not been seriously challenged 
by the learned counsel for the respondents. The question which 
was referred for decision to the Full Bench was as follows : 
“when a person claiming a right of pre-emption has performed 
the £a/aó-:-mwasibat, that is, made the immediate demand in 
the presence of witnesses, but not in the presence either of the . 
seller or of the purchaser or on the premises, is it necessar$ 
when performing the 4Za/ab-i-ishtisad that he should declare 9 
that he has made the immediate demand, £e. talab-í-mwashtbat 
and at the same time should invoke witnesses to attest it ?"' 
The Full Bench in answering this question observed: “The . . 
ordinary forms are as follows: he must make an immediate 
claim or fa/ab-t-mwashibat and subsequently an affirmation with 
witnesses called the talab-t-tshad. The latter consi$ts in the 
party-going upon the land, the right ef pre-emption to which he 
claims, or to the seller or purchaser and saying that heisa 
claimant of pre-emption, that he has already asserted his claim 
and that he continueseto do so and at the same time calling 
witnesses to the fact of his havingemade it.” The learned 
District Judge has construed this passage as laying down that thé 
witnesses are to be invoked for the purpose of bearing testimony 
to the fact that the pre-emptor has made the immediate claim : : 
or talab-t-mwashibat. There can be no doubt that the Ful ° 
Bench did not lay*down this proposition of law, nbr is it ` 
in accordance with whafis the Mahomedan law on the subject. ; 


& e b 
- (1) (1890) I. L. R. 17 Calc, 543. . 
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(Hedaya, III. 172). What the pre-emptor has to do is to 
declare that he has made the immediate demand or /a/aó-:- 
mwashibat and he has to invoke witnesses to bear testimony 
to the fact that he is making this declaration and to repeat his 
demand. The inyocation is not for the purpose of bearing 
testimony to the fagt of the ZJ/a/ab-rmuwash:bat having been 
performed, but only for the purpose of bearing testimony to the 
fact that the pre-emptor or somebody on his behalf declares 
that the immediate demand had been duly made. This 
distinction was correctly appreciated by the Subordinate Judge, 
but it appears to have been overlooked by the District Judge. 
4t follows, therefore, that the judgment of the learned District 
Judge cannot be supported. He has found that the invocation 
which he'describes as the essential formality in connection with 
talab-t-tshad has not been performed, but he does not find whether 
what,in our opinion, is the essential formality in connection 
with #alab-t-ishad, has been performed. 

The case,etherefore, must go back to the District Judge 
in order that he may.find upon the evidence whether when the 
lalab-i-dYshad was performed, the witnesses were invoked to bear 
testimony to the fact that the agent of the pre-emptor declared 
that his master had performed the tabad-t-mwashtbat. In examin- 
ing the evidence, however, on this point, the District Judge must 
remember that a reasonable construction should be put upon it 
asa whole. We do not propose to discuss the evidence ourselves, 
but it is necessary to point out that what is recorded is not the 
exact words of the witnesses, but is only a paraphrase of what 
was stated by the witnesses before the Subordinate Judge. The 
District Judge willtake the evidence as a whole and determine 
whether the fair inference to be drawn from that evidence is that 
the invocation was of the deScription required by the Mahomedan 
law. If he finds in favour of the plaintiff, the plaintiff will succeed ; 
if on the other hand he finds against him, the suit must fail. 

In setting aside the judgment of tfe District Judge, we do 
not set aside the findings én the points which have been.decided 
in favour of the plaintiff ; they remain untouched by the decision 
of this Court. 

The costs of this appeal will abide the result. 

This, judgment wil govern Appeal from Appellate Decree 
No. 1383 af 1905. : 

B. M. " Appeal gllowed ; case remanded. 
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Before Mr. 3 ustice Rampini and Mr. Justice Sharfuddin. 
RAM GOPAL ADITYA DEB ^ | 
V. 
RAJAN SADAGAR AND OTHERS." 


Bengal Rant Recovery (under tenures) Aot (VIII of 1865 B. C.), Seo. 6— 
Decretal amount, payment of —S4la— Bonafide "purchaser without notice— 


Morigage by owner's son— Mortgagor's representatice and emeowbion ——— — — 


Purchaser, binding against—Transforability of a holding. 

Under See 6 of Act VIII of 1865, any payment of decretal amount after 
an application for sale has been presented must be made into Court. If the 
money is paid before the execution proceedings commenced, the sale in exeou- 
tion of a decree for rent, is bad and held without jurisdiction. If the decretsl 
amount is paid out of Court after execution proceedings began, the payment 
would not under Sec. 6 of Act VIII of 1865 make the sale a nullity, 

If the auction-purchaser be a bona fide purchaser for value without notice, 
then good or bad, the sale stands, so far as he is concerned, and the usufructuary 
mortgagee of the holding cannot recover possession as against him but must 
seek other remedies, 

Gemble —A mortgage executed by the : son of the owngr of the holding at 
a time when his father was alive, is, after the death of thé owner, binding on 
the representative of the mortgagor as also on the execution purchaser from the 


representative, 
The question of transferability of a holding can arise as well between land- 


lord and tenant as between & tenant and a third party. 
Bhiram Ali Shaik Shikdar v. Gopi Kanth Saha (1) referred to. 


Appeal by Defendant No. 2, the auction purchaser. 


Suit by plaintiff, an usufructuary mortgagee, to set aside a 
sale held under the provisions of Act X of 1859 in execution of 
a decree for rent obtained by the defendant No. 1 against 
defendant No. 3. . 


The material facts will appear from the judgment. 
Babu Dwarka Nath Mitter for the Appellant. 
Babus Ram Charan Aditra, Lakshmi Narain Singh and 


Satis Chandra Mukerji for the Respondents. C. A. V. 
& 
The judgment of the Court was,delivered by 


Rampini J.—This appeal arises out of a suit brought by 
the plaintiff to set aside a sale held under the provisions of 
Act X of 1859 in execution of a decree for rent obtained by the 
defendant No. 1 against thé defendant No. 3. 


~ 


& e 
* Appeal from Appell ay Decree No, 1445 of 1905 against the decree of 
Babu Mohim Chandra Siredr, Subordinate Judge, Manbhum, dated the 18th 
April 1905, reversigg that ah Babu Shoshi Bhusan Sen, Munsiff, kilak dated 
the 18th January 1906. 

(1) (1897) I. L. R. 24 Cal. 855. , 
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“ OIvIL, 6 The plaintiff is a usufructuary mortgagee who was in posses- 
“196, ° sion of the: holding sold. He alleges that the sale was bad, 
. — : t 
Ram Gopal Aditya because the decretal amount had been paid before the sale to 
° Deb the defendant No. 1 and therefore there was no arrear of rent 


Bijan Sagan for which the sale*could be held. 
bee m i The defendant Ño. 1, the Deputy Commissioner of Manbhum, 
Ss admits this statement to be correct and that the sale took place by 
mistake. ` 
The suit is, however, resisted by the defendant No. 2, who 
e purchased the holding at the sale. 
: The first Court decided that the plaintiff bad no right to sue. 
It found that the plaintiff's mortgage was invalid because it was 
š executed by one Kartik Chandra Pal, the son of the owner of 
the holding at a time when his father was alive and because the 
mortgage was a collusive transaction, executed without .consi- 
deration* The Munsiff accordingly dismissed the suit. 
e On appeal, the Subordinate Judge gave the plaintiff a decree. 
He held the mortgage was valid and executed for consideration, 


; that the sale was bad, because held for an arrear which had been 
> paid, and finally, that the defendant No. 2 had notice of this fact, 
e and, therefore, is not in the position of a donafide purchaser 
: without notice. 
.° The defendant No. 2 appeals. His pleas are, (1) that the 


plaintiffs mortgage was invalid, (2) that the decretal amount had 
not been paid into Court, and therefore under section 6, Act VIII 
. of 1865, the Court had no right to regard it as paid, (3) that the 
Subordinate Judge is wrong in saying that the question of the 


° ° transferability of he holding does not arise and (4) that the 
finding tltat the defendant No. 2, had notice of the payment of 

° the decretal amount is incowect. 
i The Judge finds that the plaintiffs mortgage is valid, 
e j because, though the mortgagor, Kartik Chandra Pal's father, may 


have been alive at the time of the mortgage ; he is now dead and 

so neither the defendant.No. 3, that is, the representative of the 

mortgagor, nor defendant No. 2, who has purchased the defendant 

No. 3's interest, can now plead that Kartik Chandra Pal had no 

° title to convey to the plaintiff. This would seem to be correct, 

e but the plaintiff was only a usufructuary mortgagee. He may 

- have a fright to sue to recover possession oa the ground that the 

sale being a null and void sale, did nêt affect his interest; but 

` as usufructuary mortgagee he has no pifht to$ue to'set aside the 
sale, not being a party to the execution proceeding. 


* € 


* 
Vou. VIJ’ fiGH COURT. ` 


It would seem that if the sale was a good sale, the plaintiff's 
mortgage would under section 16 of Act VIII of 1865 be extin- 
guished. We must, therefore, consider whether the payment of 
the decretal amount which admittedly took place before the 
sale, rendered the sale a bad one. It is argued for the appellant 
that it did not, for it was admittedly made to*the defendant No. 1 
out of Court. Under section 6-of Act VIII of 1865, any pay- 
ment of a decretal amount after an application for sale has been 
presented must be made into Court. But this leads us to 
consider whether when the payment was made, an application 


for execution of the decree had been presented. This point is 


not clear and should be ascertained, when the case goes back to 
the lower Court, as, for other reasons as well, we think jt must. 
It would seem most probable that no application for sale had 
been presented when the payment was made, for the money was 
paid on the 28th March 1902, and the sale did not take place 
till the 3rd July 1903. If the money was paid before the execution 
proceedings had commenced, the sale would seem to us to have 
been bad. If however the payment was madé after the execution 
proceedings had commenced, the provisions of section 6, Act 
VIII of 1865, would no doubt be applicable. 

The Subordinate Judge seems to be incorrect in saying thas 
the question of transferability can only arise between landlord 
and tenant and not between atenant andathird party. [See 
Bhiram Ali v. Gopt Kanth Saha (1)), He would also seem to be 
in error in observing that the question does not arise in this case, 
because the landlord has accepted the rents of the holding from 
the plaintiff. He no doubt did so, because ghe plaintiff was the 
usufructuary mortgagee in possession. But the matter is im- 
material, and has no bearing, as far,as we can see, on the rights 
of the parties. 

The appellant’s last plea is that the defendant No. 2, isa 
bonafide purchaser withput notice of the defects in the sale, and 
that the Subordinate Judge is wrong ip holding otherwise. The 
Subordinate Judge’s reasons for finding that the defendant No. 2 
is not a bonafide purchaser without notice are certainly insuffi- 
cient. They are (1) that the defendant No. 2 is the son of the 
land-lord, now represented: by the Deputy Commissioner (2), 
that the defendant No. 2, was advised by the defendant «No. 1 to 
settle the case amicably with the plaintiff. But because the 
defendant No. 2,°is the son of the ldnd-lord, it does not follow 


(1) (1897) I. L RB, 24 Calc. 355. 
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that he knew, or ought to have known, that the decretal amount 
had been paid and though he was no doubt advised to settle the 
case amicably, this must have been after the sale, which does not 
justify the inference that he knew of the irregularity of the 
sale before or 4t the time it took place. The respondent's 


'pleader however ¢ontends that there is more evidence on the 


record than what has been alluded to by the Subordinate Judge. 
In these circumstances, we must remand this case to the 


.Subordinate Judge (1) to determine whether the decretal amount 


was paid before or after the application for sale had been 
presented ; if made before, then the sale, in our opinion cannot 
but be bad, and held without jurisdiction and the plaintiff's 
rights ,as usufructuary mortgagee are not extinguished; if 
however, the decretal amount was paid out of Court after execu- 
tion proceedings had begun, the payment would not under 
sectione6, Act VIII of 1865, make the sale a nullity ; (2) to 
determine whether the defendant No. 2, is a donafide purchaser 
for value without notice ; if he is, then good or bad, the sale 
must stand, so far’ as he is concerned, and the plaintiff cannot 
recover possession as against him, but must seek other remedies. 
We remand the case accordingly to the lower Appellate 


» Court for disposal. Costs to abide the result. 


A. T. M. Appeal allowed ; case remanded. 


pa t ~ 
Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
HAKIM LAL AND ANOTHER 


à V. 
. RAM LAL AND OTHERS.* 


Mortgage security, suit to enferce—Partition, subsequent, affect of, on the 
securities — Morlgagee,, right of, io enforce security —Purchasers of equity 
of redemption from mortgagors, right of —Priority— Subrogation-—Sxubati- 
ded. scourity, principles for ascertainment of—Releasa of lien by 
mortgages, effect of— Release of one joint-mortgagor, effect of— Redemption 
of share of mortgage by other joint-mortgagor, 

The mortgagee of an undivided share in jolnt-propeity is entitled only to 
property allotted on partition to the mortgagor, if the partition was fair and 
equal and is not vitiated by fraud, and he 18 entitled to proceed against what 


may be called the substituted security. . 


Baijnath v. Ramoodeen (Y) referred to, è 


* Appeal from Original Decree No. 884 of 1904, against the decree of Babu 
Purna Chandia Dey, Suboidimate Judge, Mozuferpoie,gated the 10th May 1904. 


(1) (1874) L. R. 1 I. A. 108; 21 W. R. 233. 
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The principles on which substituted securities should be ascertained 
discussed and explained. 

A mortgagee who has a security upon two or more properties which he 
knows belong to different persons, cannot release his lien upon one so as to 
increase the burden upon the others without the privity and consent of the 
persons affected. The purchasers of the properties not rgJeased are entitled to 
insist that no more than a proportionate share of the mortgage debt shall be 
levied upon the properties in their hands. 

Swrjiram Marwari v. Barhamdeo Persad (1), Surjiram Marwari v. 
Barhamdeo Persad (2), Imam Ali v. Bay Nath Ram Bahu (3) and Zam 
Ranjan Chakravarti v, Indra Narain Das (4) referred to. 

Sheo Prasad v. Behari Lal (5), Sheo Tahal Ojha v. Sherdan Rai (6) and 
Krishna Aygar v. Mathukumarasawmiya (T) dissented fiom. 

Where a mortgagee has gratuitously or otherwise released one of the 
joint-mortgagors and his share of the property, the mortgage-debt 15 split up 
and redemption of a share becomes permissible, so that the otMer joint- 
mortgagor is at liberty to redeem his share oñ paying a proportionate part o? 
the mortgage money. ` 

Lakshuman v. Madhur (8), Bisheshar v, Laik Singh (9) referred ao. 

The principles upon which the right to claim subrogation arises explained. 

Qurdeo Singh v. Chandrika Pershad Singh (10) followed, 


Appeal by the Defendants. : 
Suit to enforce a mortgage security. 
The facts of the case appear fully from the judgment. 


Babus Omakali Mookerjee and Lachm: Narain Singh for 
the Appellants. 


Babus Mahendra Nath Roy and Chandra Sekhar Prasad for 
the Respondents. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—On the 18th March 1894,*the first defendant 
to the suit, out of which this appeal arises, one Krishna Benode 
Upadhyay executed a mortgage-bondein favour of Lalji Roy and 
Ram Lal Roy now represented by the plaintiffs respondents. 
The mortgage comprised shares of the mortgagor in twelve 
villages in taluk Askarampur which consisted of twenty-eight 
villages in twenty-six of which the mortgagor was interested. It 
appears that proceedings for the partition of the estate under the 
Estates Partition Act had: been commenced in 1889, and were 


(1) (1905) 1 O, L. J. 387. (2) (1905) 2 C, L. J. 909. 
(8) (1906) I, L R. 88 Cale, 613 (622); 8 C. L. 3.576. 
(4) (1906) I, L. B, 88 Ofle. 890. (7) (1905) I. L. R. 29 Mad. 217. 
(5) (1902) I. L. R. 25 Al, 79 © (8) (1890) L L. R, 15 Bom. 186. 
(6) (1905) I L. R, 2PAN, 178, (9) (1888) I. L. R. 6 All, 257. 
(10) (1907) 5 C, L, J. 011. 
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pending Son the Collector at the time the mortgage was 
granted ; as a matter of fact, they were completed in 1898. The 
mortgage-deed accordingly contained a recital that the estate was 
under partition and that the shares in any village which might be 
allotted to the mortgagor under the partition proceedings, would 
be considered to be mortgaged and hypothecated for the money 
advanced. Upon the completion of the partition prcceedings, it was 
found that the mortgagor had obtained shares in thirteen villages 
of which three were villages ccmprised in the mortgage securities, 
and the remaining ten were unhypothecated villages. The 
plaintiffs now seek to enforce their security ; their claim is resist- 
ed by the appellants who purchased the equity of redemption 
from the mortgagor on the 2nd September 1901. The main 
question in controversy between the parties is as to the effect of 
the partition proceedings upon the mortgage securities and the 
manner in which the mortgagees are entitled to enforce their 
rights. “It may be mentioned that the conveyance of the. znd 
September 1Qo1 in favour of the appellants includes not only the 
mortgaged properties, but also various other properties of the 
mortgagor, and a large portion of the consideration money was 
applied in discharge of his prior debts. The appellants, therefore, 
claim to be subrogated to the rights of the prior encumbrancers, 


“and this necessarily raises a question of priority. It further 


appears that one of the villages, by name Balavadrapur, has been 
sold away in execution of a decree on an earlier security, and the 
plaintiffs have abandoned their right to proceed against this 
property. This raises a question as to whether the plaintiffs are 
entitled to realise the whole of their dues under their security 
from the remainimg properties and, if not, that proportion of ~ 
their claim they must abandon. The learned Subordinate Judge 
in the Court below hasdetermined by an elaborate process the 
shares of the various properties against which the plaintiffs are 
entitled to proceed, and has also determined to what extent the 
appellants are entitled to claim pxiority. That decision is 
challenged on behalf of*the purchasers of the interest of the 
mortgagor ; but it is not necessary to set out in detail the con- 
clusions at which the Subordinate Judge arrived, inasmuch as 
in our opinion, they are vitiated because based upon erroneous 
principles and upon evidence inddmissible in law. We must, ` 
therefote, proceed to explain the principlestupon which the rights 
of the parties ought to be regulated. * 

It is well settled, as was laid down*by théir Lordships of the 
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Judicial Committee in Zyjnath v. Ramoodeen (1) that the 
mortgagee of an undivided share in joint property is entitled only 
to property allotted on partition to the mortgagor if the 
partition was fair and equal and is not vitiated by fraud. 
That principle was, indeed, recognised by tha parties to the 
transaction when in the mortgage-deed qf the 18th March 
1894, they covenanted that upon the completion of the parti- 
tion proceedings, then pending before the Collector, the 
mortgagee would be entitled to proceed against the properties 
corresponding to his mortgaged shares, which might be allotted 
to the mortgagor. The mortgagee is, therefore, entitled to 


proceed against what may be called the substituted security. ° 


The question, however, arises how this substituted security is to 
be ascertained. 

To illustrate the principle applicable to cases of this descrip- 
tion, we may, in the first place, take a case where g person 
mortgages the whole of his undivided share in an estate which 
comprises several villages, say A, B, C, D, E, F. Ufon partition, 
if the mortgagor gets a share in some of the villages only,—say, 
two, A and B—in lieu of his share in the six, it is obvious that 
the substituted security is his share in the two villages. The 


mortgagee in such a case would be entitled to proceed against the, 


shares in A and B which might be allotted to the mortgagor. 
Next, take a case which is not quite so simple. Suppose a person 
mortgages, not his entire undivided share in the whole property 
of six villages, but only a fraction of his share. In such a case, 
the substituted security is clearly a corresponding fraction of the 
share allotted to the mortgagor in the two villages ; in other 
words, if the mortgage covers less than the entire interest of 
the mortgagor in the whole estate held i in common, when the 
estate is divided, the mortgage will cover a proportional interest 
in the whole of the part allofted to the mortgagor. Next take 
a case slightly more complex. Suppose a person mortgages his 
share in not all but some only of the villages comprised in the 
estate. Assume that he mortgages his share in A and B. If, 
upon partition, A and B are allotted to the mortgagor, but his 
shares in these two villages are enlarged because he loses his 
shares in C, D, E and F, the mortgagee is obviously entitled to 
proceed only against the original shares of A and B comprised 
in his security ; clearly, Bis security is not enlarged. The three 
illustrations we have just given appear to us to be based on 
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perfectly intelligible grounds. The same view has been adopted > 
in Torrey v. Cook (1), Randell v. Mallett (2), and Howze v. Dew (3), 
to which we refer, not as authorities binding on this Court, but 
only as indicating that the principles in question have been 
treated as consigtent with equity, justice, and good conscience. 
Lastly, take a still more complex case which is the case now before 
us. Suppose the mortgage comprises the shares of the mortgagor 
in A and.B, and that upon partition, the mortgagor is allotted 
shares in A, D, E and F. What is the substituted security in a 
case of this description, and how is it to be ascertained ? Upon 
the analogy of the principles deducible from the illustrations 
which we have just given the substituted security ought to be 
calculated as follows. Determine, in the first place, the value of the 
shares 0f A and B comprised in the mortgage security at the date 
of the partition. Be it observed, that itis not the value at 
date of the execution of the mortgage ; because if between the 
date of the mortgage and the date of the partition when the 
substitution *akes place, there has been any accession to the 
property, the mostgagee is entitled to the benefit thereof. 
Determine, in the second place, the value of the shares allotted to 
the mortgagor upon partition in A, D, E and F. Ascertain, in 


the third place, what share of the villages A, D, E and F is 


equivalent in value to the shares of A and B comprised in the 
mortgage security. The shares in A, D, E and F so determined, 
may justly be assumed to be the substituted security against which 
the mortgagor is entitled to proceed. This is manifestly just. 
If the mortgagee is restricted in his remedy to any particular 
villages out of A, D, E and F, he may have just grounds for 
complaint. As a "matter of principle, it cannot be asserted that 
the share in B, which the mortgagor has lost is represented by a 
share of D, any more than by a share of E and F, and as upon 
partition he has been allotted shares in A, D, E and F, his shares in 
B and C have been transformed into and are represented by 
shares in A, D, E, F, unless his share in A, after partition, is 
precisely equal to his sháre in A before partition, in which event 
his interest in B amd C would be represented by shares in D, E 
and F. If this principle is applied to the facts of the case before 
us, the rights of the parties are easily adjusted. 

The mortgage upon which the title of the plaintiffs is 
founded, cdmprises shares in twelve villages out of the twenty- 
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six in which the mortgagor was interested, there being twenty 
eight vilages in the entire estate. Upon partition, the mort- 
gagor obtained shares in thirteen villages of which three only 
were included amongst the twelve mortgaged to the plaintiffs. 
Strictly speaking, therefore, the plaintiffs would be entitled to 
proceed against such shares in the thirteeh villages as would 
correspond in value to the shares in the twelve villages comprised 
in the mortgage. 'The parties, however, are agreed that the 
mortgagees should proceed against the entire interests of the 
mortgagor in the three villages which were comprised in the 


security and upon partition have fallen to the share of the , 


mortgagor. The value, therefore, of the shares in the twelve 
villages comprised in the security at the date of the partition 
proceedings must be first determined. Against this must be 
set off,in the first place, the value ofthe shares of the three 
villages which were included in the mortgage and whiéh upon 
partition have been allotted to the mortgagor. To gepresent the 
balance, we must take shares in the remaining ten villages which 
have fallen to the share of the mortgagor. "The values of these 
shares at the date of the partition must be ascertained and the 
mortgagees will be entitled to proceed against such fraction of 


the shares of these villages as would make up the difference ° 


between the value of the mortgaged properties and the value 
of the three properties which have fallen upon partition to the 
share of the mortgagor. It has also been suggested on behalf 
of the appellants that the mortgagees should proceed in 
the first instance against the three villages which were comprised 
in the security and have been allotted one partition to the 
mortgagor. To this the mortgagees do not raise any objection, 
and the suggestion may be accepjed. We shall assume, 
therefore, that the shares in the thirteen villages against which 
the mortgagees will be entitled to proceed, will be determined 
on the principle just indigated. 

A question of some importance wext arises as to the mode 
in which the values of the shares are to be determined. In the 
Court below, the values were determined’ on the basis of a 
document called Arsatta (Ext. 3) which appears to contain a state- 
ment of the annual value of-the various villages comprised in 
the entire estate. Ik was argued on behalf of the appellants 
that this document has no® been proved and is not admissible in 
- evidence. It appears to as that there is considerable force in this 
-contention. The accuracy of the entries made in -this 
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"document has not been established. All that is proved is that 


each page of the document bears the signature of one Yawar 
Hossain, a man inthe office of the Collector of the District of 
Muzaffarpore. It is not shown who wrote the contents of the 
document, nor i$ it proved upon what materials they were based. 
It is said that the document was prepared for the purposes of 
separation of the revenue roll of the estate. There is nothing 
to show, however, that this document was ever acted upon, or 
that the revenue was separated, or that the separation was based 
upon its contents. We have further to observe that the state- 
ments in the document were based upon the return of the 
produce for the years 1877 to 1879. It is impossible, therefore, 
to hold that, even if the document was proved, it could afford 
any solid basis for the determination of the value of the villages 
at the time of the partition in 1898. It was suggested in the 
Court bglow, and the suggestion was repeated before this Court, 
that the document might be treated as a public document and 
consequently. admissible in evidence without any proof. In our 
opinion, it would “be difficult to bring the document within the 
terms of section 35 of the Indian Evidence Act; but even if 
it could be admitted in evidence, it would be, as we have already 
explained, entirely valueless for the purposes of the present 


‘case. It is a matter for surprise that the evidence which would 


have been material and directly relevant for the purposes of the 
investigation of the value of the properties at the time of the 
partition, namely the partition papers, has not been produced. 
These papers, undoubtedly, will throw light upon the question to 
be determined ; and when the case goes back, they must be 
produced, and the value of the shares of the villages comprised in 
the mortgage as also of those allotted to the mortgagor upon 
partition, determined with reference tothem. If it is necessary 
to adduce supplemental eviden@e, to explain the entries in the 
partition papers, the parties will have ap opportunity to do so. 
The next question which requires consideration is as to the 
manner in which the plaintiffs mortgagees are affected by their 
determination not to proceed against one of the properties, 
Balavadrapur, against which they are entitled to enforce their 
security. It is well settled that a, mortgagee who has a security 
upon two or more properties which he kngws belong to different 
persons, cannot release his lien upen one so as to increase the 
burden upon the others without the,privity and consent of the 
persons affected. The purchasers of the properties not released 
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are entitled to insist that no more than a proportionate share of 
the mortgage debt shall be levied upon the properties in their 
hands: [see Surjiram Marwari y. Barhamdeo Persad (1), Suriram 
Marwari v. Barhamdeo Persad (2), Imam Ali v. Baty Nath Ram 
Saku (3). To the same effect is the principledaid down in Nam 
Ranjan Chakravarüi v. Indra Narain Das (4), in which the case 
of Sheo Prasad v. Behari Lal (5) which had been previously 
doubted in /mam Ali v. Bary Nath Ram Sahu (3), was dissented 
from. If the cases of Sheo Tahal Ojha v. Sheodan Ray (6), and 
Krishna Ayyar v. Muthukumarasawmtya (7), lay down any 
doctrine inconsistent with the rule recognised in the cases to 
which we have referred, we are unable to follow them as based® 
upon any principles of equity and justice. It follows, consequent- 
ly, that after the shares in the thirteen villages against which the 
mortgagees are entitled to proceed have been determined on the 
principle indicated above, the appellants’ share of the mortgage- 
debt fairly chargeable upon the share of Balvadrapur must be 
calculated, and the mortgagees will be entitled to froceed against 
the shares of the other villages only in respect of their claim as 
reduced by this amount. 

It was next suggested by the learned vakil for the appellants 
that as the mortgagees have released one of the properties from 
their claim, the mortgage security has been split up, and that the 
appellants are entitled to have the mortgage debt distributed 
over the different villages,so that they may be in a position to 
redeem them separately. The learned vakil for the plaintiffs 
respondents has not seriously contested this position. The case 
appears to us to be analogous to one in which the mortgagee has 
gratuitously or otherwise released one of the joint mortgagors 
and his share of the property. In such a case, the mortgage debt 
is split up, and redemption of a huc becomes permissible, so that 
the other joint mortgagor. fs at liberty to redeem his share on 
paying a proportionate part of the mortgage money : Lakshuman 
v. Madhav (8), Bisheshar v. Laik Singh (9). In the present case, 
there are additional reasons why the mortgage-debt should be 
distributed over the different villages as Suggested. The appel- 
lants claim priority in respect of five senior encumbrances which 
‘they allege they have discharged. These encumbrances cover, 
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in some instances, in addition to a portion of the properties 
comprised in the security of 1894, various other properties as 
well, and the appellants are entitled to claim priority in respect of 
such. portion of the mortgage debts as might be fairly chargeable 
upon the propertiés now in dispute. If so, it would be obviously 
desirable, in order td avoid future complications, to distribute the 
mortgage-debt of the plaintiffs over the shares of the different 
villages against which they are entitled to proceed. 

The learned vakil for the appellants has finally contended 
that they are entitled to priority in respect of five mortgages of 
the 21st May 1888, oth February 1889, 25th November 1891, 
"2nd March 1893 and 21st November 1893 which, it is alleged, 
were satisfied out of the consideration for the conveyance of the 


. (2nd September 19891, The learned vakil for the respondents, on 


the other hand, contends that there are no materials on the record 
for the determination of this question, and that, in any event, if 
the appellants are entitled to priority in respect of any of those 
mortgages, their factum and validity must be established in the 
presence of the platntiffs. In our opinion, this contention is 
reasonable. We need not state at length the principles upon 
which the appellants may claim to be subrogated to the nghts 
af the earlier mortgagees, as they were fully explained in the case 
of Gurdeo Singh v. Chandrikah Singh (1). If, in respect of 
any of these securities, the appellants are eatitled to claim the 
right of subrogation, the plaintiffs respondents are equally 
entitled to call upon them to establish the actual existence of 
these debts ; and when the case goes back, this matter must be 
investigated, upon frgsh evidence, if necessary. There is, however, 
one important question of principle which requires considera- 
tion. As we have already indicated, some of these earlier 
securities included not only the villages against which the 
plaintiffs are now found entitled! to proceed but also other 
properties of the mortgagor. It woul obviously be unfair 
to allow the present appellants priority in respect of the whole 
amount of any of these mortgages when such amount was 
chargeable not only ‘upon the properties against which the 
plaintiffs are entitled to proceed, but also upon other properties 
not included in the security of the plaintiffs. In the case of 
each of these securities, therefore, the reality of which may be 
established, the debt must be distributed over all the properties 
comprised in that security. The appellants will be entitled to 
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priority in each case, in respect of so much only of the debt 
as could be fairly charged upon the shares of each of the 
villages against which the plaintiffs are now found entitled to 
enforce their security. 'This will do complete justice between 
the parties, and, at the same time, render unnegessary any future 
suit for contribution: 

The effect of our decision, therefore, will be that the subs- 
tituted security against which the plaintiffs are entitled to 
proceed will be determined; and the amount of the mortgage- 
debt which the plaintiffs are entitled to recover will be ascertained 
and will be distributed over each of the properties against which 
the plaintiffs are entitled to proceed. The plaintiffs abandon 
that portion of their claim which is fairly chargeable upon 
Balvadrapur. They will be entitled to proceed against tach of 
the other villages in respect of the amounts fairly chargeable 
thereon. In respect of each of the villages, however, the appel- 
lants will be entitled to claim priority in respect of such of the 
five senior encumbrances as may be established to bé genuine, and 
the amount of the incumbrance to the extent of which they are 
entitled to claim priority will be determined by distribution of 


the mortgage-debt over all the villages comprised in the parti- 


cular security. 


The result, therefore, is that this appeal must be allowed, 


the decree of the Subordinate Judge discharged, and the case 
remitted to him for further consideration in accordance with the 
directions given in this judgment. 
The costs of this appeal will abide the result. 
/B. M. NEL dd alowed » case ——: 


SPECIAL BENOH. 


Before Str Francis William Maclean, R. C. I. E, Mr. 9ustice 
Rampini, Mr. Justice Harington, Mr. iid Mitra and 
Mr. Fustice Chitty. 


IN THE MATTER OF S. K. H., AN ADVOCATE. 
Adrooate—Unprofessional conduct—Solicitor, acceptance of case without inter- 
tention of. 

An advocate who makes an arrangement with his client without the 
intervention of any solicitor to do work ata fee of half of that, which is the 
usual charge, is guilty of anprofessional conduct. 

Where an advocate, who as settled a plaint in a case, wrote to his client 
that he would take the case against her, unless he wns paid five times the 
ordinary fee, he is guilty of unprofessional conduct. 
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The facts which gave rise to this Rule will appear from the 
following letter from the Registrar, High Court, Appellate Side 
to Mr. H. to show cause why his name should not be removed 
from the roll of advocates of this Court, or why he should not be 
suspended from practising as an advocate of this Court for such 
time as this Court, might deem fit for alleged unprofessional 
conduct. 

The letter is as follows:—“I am directed to inform 
you that the attention of the Chief Justice and Judges 
has been drawn to your professional conduct in your relations 
with a Mrs. Maloney, who was apparently at one time a 

eclient of yours, and to request that you will be so good as 
to offer any explanation you may wish to do for the considera- 
tion of the Court in relation to the following matters :—In a 
letter dated 22nd June, 1904, which you addressed to Mrs. 
Maloney, the following passages occur: "I only charged you 
Rs. 8 fosettling each of the plaints, namely, against Barber and 
Nesbit. This was in accordance with my promise and Rs. 8 is 
less than half-à-mohur, which is the lowest charge of any attorney 
or a very junior counsel for that kind of work. Now the arrange- 
ment that I made for you with Shircore is for you to pay him 
less than what you used to pay your other pleader, Surita. I 
think this is very satisfactory and I want to know if he made you 
understand this in my absence. If he has not, please let me 
know what you used to pay Surita and pay Shircore less through 
me." The Chief Justice and Judges will be glad to consider any 
explanation you desire to offer of your conduct in this matter. 
I am further to draw your attention to your letter dated 6th 
September 1904, ffo the same lady, in which you say: ‘In this 
case, I have the offer to work professionally against you, and as 
the plaint of your case wa? settled by me, I do not like to accept 
the brief without giving you nojice, that unless you pay me my 
fee, 10 gold mohurs, for refusing the brief, I will take up the case 
against you as you have practically *tiven me up.” In this 
connection, I am to invite $our attention to your cross-examination 
in regard to this matter in the case of S. X. ZZ. v. ?. B. Maloney 
and others before Mr. Justice Harington in which you stated that 
10 gold mohurs was five times your fee. The Chief Justice and 
Judges desire that you will offer any explanation you wish 
regarding your attempt to obtain five times your fee by a threat 
to work professionaly against a client in a case in which the 
plaint had been settled by you. e’ 
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Mr. H. submitted an explanation ; thereupon their Lordships — , CIVIL., 
after considering the whole case issued a Rule upon Mr. H, 1907, 

Mr. Eardley Norton (with him Mr. A. Chaudhurtand — i, E s ; 
Mr. Buchland on behalf of Mr. H.) said he would give such expla- 8.K. H,^ 
nation as he possibly could under the circumstances on behalf of n MS s 
this particular member of the Bar. Thereswere three incidents, 
alluded to by their Lordships, and he would deal with them in 
order. "Referring to Mr. H.'s letter to Mrs. Maloney, he said, he : 
would like their Lordships to understand that at that time 
Mrs. Maloney was on very friendly terms with Mr. H. and on 
intimate terms with his wife. Mr. H. and his wife were then 
living at No. 42 Chowringhee, and were boarders of Dr. and” 
Mrs. Maloney. At that time Mrs. Maloney was engaged in liti- 
gation in the Small Cause Court and in consequence of the rela- 
tions then existing between her and Mr. H, and the latter recog- E 
nising her distressed pecuniary circumstances, adviseg her and .. 
assisted her, not as a counsel but as a friend. In the letter e 
referred to Mr. H. made the statements to which their Lordships 
had called attention and demanded an explanation. Unques- . 
tionably Mr. H. did, as was shown by the letter, offer to, and as 
a matter of fact, settle two plaints for Rs. 8 each and it was 
quite clear that when he did that he was asking from Mrs, 
Maloney a sum very much below the fees charged by all 
barristers. Mr. H. himself admitted that the lowest fee for 
which counsel could appear was one gold mohur, namely, Rs, 17, 
and it could not be denied that in charging Rs. 8 for settling 
these plaints, he distinctly violated the rules of that profession 
to which they were all proud to belong. Mr. H. not only . * 
violated the traditions of the Bar by offering to do the work 
for her at a smaller fee than'that allowed by the rules, but 
also violated it by coming into personal contact with a client, 

a thing he should not have” done except through the medium . 
of a solicitor. But in making this offer, he did not do it to, 
extend his practice among his colleagues of the bar, but was 
actuated by kindness and sympathy for this particular lady, and 
although he did this work for Rs. 8, he never as a matter of 
fact received the money, though this did not reduce the offence 
against the rules. He only mentioned it as the motive and , e 
for their Lordships to take this into consideration hereafter when ° 
dealing with the unproéessional conduct. Referring to that 
portion of the cparge,gvhere Mr. H. asked Mr. Shircore to . > 
take up Mrs. Maloney’s case for less than what Mr. Surita was 
charging, Mr. Norton said that he would ask their Lordships to e 


. 


& La 


- 


BS 
CIVIL. p 
E JÊNG 
1997. - 
In the matter of 
NK. H., 


an advocate, 
* 


"A CALOUTTA LAW JOURNAL. ; * (Vor. VI. 
6 » 


say nothing to suggest that Mr. H. was haggling for commission ; 
although from a professional point of view, his conduct was 
unpardonable and he had no right to interest himself in the 
matter, and in doing that, he unquestionably trespassed against 
the rules and tfaditions of their profession; but there was 
nothing dishonourable or immoral in his conduct. Referring 
to the third charge, he said that a man by the name of Stewart, 
not knowing that he was appearing for Mrs. Maloney—and he 
received no brief from this lady—made him an offer to appear 
on the other side, with the result that he wrote this letter of 


athe 6th September 1904. 


[MACLEAN C. J.—Are we to understand from your observa- 
tions thgt this gentleman proposes to justify his conduct ?] 

Certainly not, and I regret that I should have left that 
impression upon your Lordships’ minds. I drew a clear distinc- 
tion between the first two charges and the third charge. The 
first two chagges do not contain any element which may fairly 
be suggestive of dishonourable conduct or fraud or terrorism. 
The first impression drawn from this letter is that he took 
advantage of the position he found himself in with Mrs. Maloney 
and that he attempted to blackmail her and to extort a large 
sum of money. This, no doubt, was the inference drawn from 
his letter, but from Mr. H's. letter would be seen that he does 
not say what he means, and when he does say what he means, 
it is altogether unintelligible. His explanation is that he 
calculated his fees at 10 gold mohurs for five days. It was not 
a threat from him to a lady, though he must say it violated 
the traditions of the profession. Mr. H. had been practising 
for fourteen years at the Bar, but never in Calcutta. He 
practised in Bhagalpore, where probably the professional ties 
were much more relaxed than in Calcutta. The lady herself 
had nothing to complain of. She made no representation of 
her own and took no steps to represent the matter to any 
member of the Bar, and had it not been for the case in which 
he appeared and for his cross-examination by Mr. Gregory, his 
conduct would never have come to light. 

Mr. Norton then submitted that Mr. H. did not intend 
to use this as a lever to extort money from this lady. Asa 
matter of fact, Mr. H. did not go to the other side and had no 
connection with the case at all In *his explanation dated the 
22nd March last, Mr. H. referred to the detter eof the 6th Sept- 
ember 1904, and stated, “The provision of the rule of the 
Calcutta Bar dated 25th July 1874, at page 16 of the rules, 
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had further affected my humble judgment and hastened me to 
write my letter in question as soon as I was approached by the 
other side. In the hurry of the moment the letter was written 
as best as I could, which no doubt is too concise." "This passage, 
Mr. Norton said, showed that Mr. H. veas nep in tomplete posses- 
sion of his mental faculties. 

[MACLEAN C. J.—His explanation is — a curious one.] 

Mr. Norton then read another passage in a letter written by 
Mr. H. to the Registrar in continuation of his previous letters. 
The passage is as follows :—“ For instance, I respectfully submit 
that by my letter in question, namely, dated 6th September 1904, 
I meant by implication to point out and ask the addressee, 
Mrs. Maloney, that please either engage me at 2 gold mohyrs per 
appearance if ‘ you have not really given me up,’ or if you do not 
do so and at the same time choose to prevent me from going to 
the other side, pay me 10 gold mohurs for refusing tke brief, 
which would mean refusing a work of five appearances to me, or 
else I will go to the other side as I am entitled to go.” Whether 
there was anything in this explanation wlich lent dignity to 
Mr. H.s other explanation, he did not know. It was obvious 
that Mr. H. was a gentleman of confused mental system. In 
conclusion, Mr. H. said in his explanation, “J leave myself and 
these matters in the hands of their Lordships without any 
attempt or pretence to justify or defend my conduct. Before 
this, I had left the matter arising from my letter, dated 6th Sep- 
tember 1904, by not electing to appear to defend myself at the 
Bar meeting. If by anything I have done in the instances cited 
in your letter, I have, in their Lordships’ view, in any portion 
contravened the rules or tradition of my profession, I would beg 
respectfully to submit, I erred, not intentionally but through 
inadvertence and would express to their Lordships my deep 
regret for having so erred, and ?Incere and unqualified apologies 
for any such trespass. J have merely stated the facts in this 
letter in obedience to their Lordships' direction, and I trust, that 
in.any decision at which they arrive, they would be gracious 
enough to take into consideration that I had hever been actuated 
by any dishonourable motives, and had since already been sub- 
jected to the pain and humiljation of a unanimous resolution of 
censure by the members of the Calcutta Bar. I hope further, 
that their Lordships wouldebe kind enough to take the aforesaid 
facts into account agd alsq the public exposure that I underwent 
at the trial of the said suit 1n dealing with this matter." 

Mr. Norton asked their Lordships to take into account, that 
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Crvin. | Mr. H. had to appear before the Bar, that he had to subject 
1907, himself —rightly of course—to the humiliation and degradation 
In the matter of Of having his conduct as a barrister questioned by his colleagues, 
s 8, K.H, and of being told by the Advocate-General that his conduct 
&n advocate, ; 
m decisa affected the credx of the Bar. 
[MAcrEAN C. }k—The Bar here has no punitive powers over 
its members.] 
When an advocate here was charged with unprofessional 
conduct, the matter should be referred to his Inn to hold an 
. investigation and, if necessary, disqualify or debar him from 
practice. This should be done as a matter of precedent and as 
"a warning to those who were disposed to violate the traditions 
p of the Bar. 
[The Advocate-General remarked that this was a course 
? which many had recommended, but which the Bar here did not 
du think fitto adopt. 
ý In conclusion he said: Mr. H. was not in affluent circum- 


stances, and had to look to his profession for means of life. 
Mr. H. had married'a European lady, and it was very hard upon 
her that she should suffer for that which she had no hand in. 
è Whilst he had no wish whatever to defend in any measure 

a what Mr. H. had done, it was quite possible that Mr. H.’s 
e >~ contrition was sincere and if that was so, their Lordships would 

take the question of Mr. H's. repentance and contrition into 


consideration in awarding punishment. : 
$ '  [MacrzaN C. J.—Do you wish to say anything, Mr. Advo- 
cate-General ?] i 
: Š The Advocatg-General [Mr. O'Kinealyj (with him, Mr. 


Gregory) on behalf of the Crown :—Nothing, my Lord. I leave 
the matter in your Lordshjps’ hands. 

[MacLean C. J.—Is Mr. H. in Court ?] 

$ MR. CHAUDHURI.—Yes, my Lord. 

[MACLEAN C. J.—Ask him to come,forward.] 

Mr. H. then came forward, and bowing to their Lordships, 
remained standing. 

The judgment 9f the Court was as follows :— 


: £ "^ Maclean C. J.—Mr. H., there can be no question upon the 
* 2 materials before the Court, that you have been guilty of highly 
z : unprofessional conduct. It appears from yqur own letter of the 
. 22nd of June 1904, that you made*an arrangement with your 

9 . 


client, Mrs. Maloney, without the interventien of any solicitor, 
to do work for her at a fee of half of that which is the usual 


charge. I need hardly say, for it must be clear to every - one, 
4 
à & 
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that that is quite unprofessional conduct. But the second charge , piii. 
against you, is of a much more serious nature, the charge which 1905) 
springs from your letter of the 6th of September 1904. Inthat fp ihe marian se = 
letter you say : “ In this case, I have the offer to work professionally 8, K.H, 


, an advocate... 9 


against you, and as the plaint of your case was settled by P e olean, Og 


I do not like to accept the brief without givimg you notice, that: 
unless you pay me my fee, 10 gold mohurs, for refusing the brief, 
I will take up the case against you, as you have practically given me 
up." It is conceded by yourself, that ro gold mohurs was five 
times the fees to which you were entitled. The language of that 
letter, to my mind« conveys something very like a threat, though 
Iam not unmindful of the suggestion of Mr. Norton, that what it 
really means is not a threat but that, as you had been thrown over, 
you ought to be given some compensation for refusing the 
brief on the other side, But whichever view one may take of x 
the letter, I do not hesitate to say that it was a lettay that no 3 
member of the Bar ought to have written to his client. It is 
suggested that as your practice has been mainly in the mofussil, 
you are not so acquainted with the strict etiquette of the Bar j 
as you would have been if you had been practising here-in 
Calcutta. That may afford some slight mitigation of -your 
conduct, but itis no excuse. I should have thought, that every. 
member of the Bar, even the youngest, would have known  , 
that such a letter as this was of the most improper character, 
and, I am confident,speaking as a member of the Bar of close 
upon forty years standing, that I echo the. sentiment of every 
member of the Calcutta Bar, when I say, that such conduct as 
yours will certainly be condemned by every member of that Bar. g 
The only question is, what punishment we ought to` pass 
on this your undoubted offence. l think, we must mark our 
condemnation of your conduct by suspending you for a period. 
I do not know that the pefiod of suspension is so important: a 
for, be it short or long, tbe stigma attaching to any suspension 
is equally severe. I think we are taking a lenient—a .very 
lenient—view of the case when we suspend you tom practice 
for three calendar months. 
Rampini J.—1 agree. ZEE è 
Harington J.—1 agree, e. ° 


* 


Mitra J.—I agree. ; E. d : 
Chitty J.—I agree. e l _ : 
B. M. á é Advocate suspended. ime 
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Before Mr. Fustice Mookerjee and Mr. justice Holmwood. 
DHANUKDHARI SINGH AND ANOTHER 


v 


NATHUNI SAHU AND OTHERS.” 


Waiver, a mized question of fact and law— Onus of proof — Presumption—Inten- 
tlon— Conduct -— Public Polio Agreement. waiving an illegality— Rights, 
waiter of all —Judgment-debtor waiving all rights to sale proolamation— 
Attachment, writ of—Previous sale groclamation— Fraudulent. suppres- 
sion—Inadequaoy of prics— Petition, how to bo construed, p 


A waiver is an intentional  relinquisbment of & known right or such 
conduct ag warrants an inference of the relinquishment of such 1ight. Hence 
there can be no waiver unless the person against whom the waiver is claimed 
had full knowledge of his rights and of facts which would enable him to take 
an effectfal action for the enforcement of such rights, No one can acquiesce 
in a wrong while ignorant that it has been committed and that the effect of his 
action will bs to confirm it, E 

Blenforhasset v. Day (1), Darnley v. London Ry. Co. (2), Beauchamp v. 
Wina (8), Austin v. Chambers (4) and La Banque v. La Basque (5) referred to. 


Tt is a contradiction in terms to say that a judgment-debtor has walved 
his right to impeach the validity of & sale on the ground of fraud when his 
very objection is that he was unaware that his rights had been affected by 
fraud, ] 

Whether there has heen a waiver or not of the rights of the judgment- 
debtors, and if so, to what extent, depends upon the circumstances of each 

The existence of an intent to waive is a question of fact, and the bert 
evidence of intention is to be found in the language and conduct of the parties. 
A waiver may consist of and be proved by an express promise or agreement 
declaring a purpose not to enforce a particular right; but it may also be 


inferred from the conduct of the parties. 


The Courts cannot lay down any stereotyped and inelastic rule by which 
all cases of waiver may be governed. 
Whether there has been a weiver or not, is a- mixed question of fact and 


law. EN 
The burden of proof of knowledge ifon one who relies upon a waiver and 
such knowledge must be plainly made to appear. 

A presumption of waiver cannot be rested on a presumption’ that the 
right alleged to have been waived was known, 


Preo Lal Paul v. Radhika Prosad Pani (6) approved as regards the 
point that there was no waiver of any fraud, 


® Appeal from Original Order No. 875 of 1905 against the decision of 
Babu Aswini Kumar Guha, Subordinate Judge of Patna, dated the 29th April, 


1908, . i 
(1) (1811) 2 Ball and Beatty 128, (4) (1888),6 Cl. & F. 1; 8.0. 7 E R. 598. 
(2) (1867) L. R, 2 H. L. 43, (8) (1887) 13 App. Oas, 111. 

(8) (1873) I, R 6 H. L. 228. (6) (1901) 6 C. W. N. 42, 
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The right of waiver is subject to the control of public policy which càn e f£ VIL. 


not be contravened by any conduct or agreement of the parties ; and agree- 1987. 
ents which geek to waive an illegality may be void on the ground of public — Je 
bin RU oe Dbanukdhari Singh 
policy or morality. e. $ 
La Banque v. La Banque 1), Hall vy Cappelli (2) and Oscanyon v. Win- Nathuni Sabtu, 
chester (8) referred to. ad 


A Court of justice will refuse to enforce the plea of waiver when it is 
satisfied that waiver is of all the rights of a person to seek the protection of 
a Court of justice against fraud upon the process of the Court itself. 

A comparison of the language of one petition containing waiver of rights 
with the language of similar petitions filed in other cases, cannot afford any 
safe guide in the determination of general principles, 


Aspden v. Seddon (4), In re New Callao (5) and Hack v. London Provident ¢ 
Building Sooiety (0) applied. 

The fact of the Oourt'a accepting the offer of the judgment-debtors to 
waive their right to the issue of fresh sale proclamation, does not preclude : 
them from questioning the validity of the sale on the ground that the writ of s 


attachment aud the previous proclamation of sale had been fraudulently 
suppressed, 


Raja Thakur Barham v, Anant Ram Marwari (1) distingwished, 
Although the judgment-debtors waive their right to call ‘in question the 
validity of the sale on the ground of inadequacy of “price, they do not waive 


their right if such inadequacy could be traced to the fraud of the deoree- 
holder. - 


Raja Thakur Barham v. Anant Ram Marwari (7) and Preo Lal Pai, 
v. Radhika Prosad Pal (8) commented on. . 
Appeal by the Judgment-debtors. l . f 
| Application to set aside a gale. 
The facts and arguments appear from the judgment. 
Dr. Rash Behary Ghose and Babu Chandra Sekhur Prosad 
Singh for the Appellants. : i 
Mr. A. Choudhury, Babu Umakali Mukerjee, Dr. Sarat 


Chunder Banerjee and Babu Gonesh Dutt Singh for the Res- 
pondents. C. A. V. 


The judgment of the CouM was delivered by i 


Mookerjee J.—On whe 17th January 1905, in execution of April, 17. 
a decree obtained by one of the respondents against the appel- 
lants, 70 parcels of immovable property were sold at auction. 
Some were purchased by the decree-holders ; others, by strangers 
who are, however, alleged by the appellants to be benamdars for ° 
the decree-holders themselves. On the 15th February 1905, an : 
' application was ote by the appellants judgment- debtors to 
(1) (1887) 18 App. Cas, 111, * (5) (1882) 22 Ch Div. 484, < 


(2) (1868) 7 Walla@e U. 85.848. . (6) (1883) 23 Oh. Div, 108. ^ ^ ^^ ; 
(8) (1880) 13 Otto, U, 8, 261. (7) (1805) 2 C, L, J. 584, 


(4) (1875) L, B, 10 Oh. App. 994, — (8) (1901) 6 0, W, N, 43. l B 
+ e 
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I ©  theSubordinaté Judge of Patna for reversal of the sale. It was 


dy, alleged that the sale-proclamation and writ of attachment had not 

“aaa. dhari Singh been served, that the whole of the proceedings had been vitiated 

. by fraud and the properties which were valued in the sale-procla- 
Naition! Sahu. ` i i 


mation at very mùch lower than their real prices, had been sold 

Mookerjes, J. to the substantial lo$s of the petitioners. Notice of the applica- 

m tion was served upon the decree-holders and auction purchasers, 

and the case came on for hearing on the 15th April 1905. The 

first witness on behalf of the applicants went into the witness-box, 

* andaquestion was put to him in examination-in-chief as to 

e whether the decree-holders had published any writ of attachment 

or proclamation of sale in his presence. The Subordinate Judge 

disallowed the question on the ground that “ the judgment-debtors 

had waived their right to object to any irregularity etc., regarding 

the publication of sale &c." The case was then postponed and 

taken upwagain on the 29th April following, when the witness 

e who had beqn examined on the previous occasion was re-called. 

Certain questions relating to the publication of the writ of attach- 

ment and the proclamation of sale were put to the witness. 
What these questions were, cannot be ascertained from the record ; 

° but it is stated in the order of the Subordinate Judge, that lie 

declined to permit such questions to be put as he had ruled on 

» * the previous occasion that “the petitioners had already waived 

their right to question the irregularity, &c., as to the publica- 

tion of the proclamation of sale, &c." The pleader for the 

. applicants thereupon declined to examine the witness. Another 

witness was then put into the witness-box ; but it is not clear 

as to what preciselye happened with regard to him. We find, 

however, that the pleader for the petitioner retired from the 

case, and the Subordinate Judge dismissed the application. The 

petitioners have now appealed to this Court, and on their behalf 

. : the order of the Subordinate Judge has been challenged subs- 

: tantially on the grounds that there hay been no fair trial of the 

case in the, Court below, that the Subordinate -Judge has erred 

in supposing that there was any waiver of the right of the 

petitioners to object to any irregularity, &c., regarding the 

° publication of the sale, and that in any event the charge of 

* fraud alleged in the application ought to have been investigated. 

Upon an examination of the whole record and after a careful 

consideration of the arguments address@d to us on both sides, 

we are satisfied that the contention a@vancefl on behalf of the 


appellants must prevail, 


^ @ e 
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It appears that the proceedings, in the course of which the 
sale impeached by the appellants, took place, were commenced 
on the 31st May 1904 by the presentation of an application for 
execution by the decree-holders. The sale proclamation was 
ordered to be issued, and the 18th July 1904 was fixed for sale. 
On that date, the judgment-debtors made łan application for 
adjournment for one week upon condition that they would 
raise no objection on the ground of irregularities, &c., in the 
sale. The Court granted this application, and directed the sale 
to take place on the 26th July. On that date,the judgment- 
debtors paid to the decree-holders Rs. 400, and prayed that one 
month's time might be granted to them for the payment of 
the balance of the decretal money, allowing the attachment and 
the sale proclamation to subsist. The petition further contained 
a statement that there was no necessity for a fresh sale proclama- 
tion in the Mofussil, that it might be posted upon some gpnspicu- 
ous place in the Court, and that the judgment-debtors would 
have no objection to the sale on the ground of irregularity and 
inadequacy of price &c. With the consent of'the decree-holders, 
this application was granted, and the sale was directed to take 
place on the 15th August following. On that date again, the 
judgment-debtors applied for time for one month, and they 
agreed that there was no necessity for a fresh sale proclamation 
in the Muffassil which might be posted up at some conspicuous 
place in the Court ; they further undertook not to raise any 
objection on the ground of irregularities in the sale and of 
inadequacy of price &c. This petition also was allowed, and the 
sale was ordered to take place on the r9th September following. 


On the r9th September, the judgment-debtors again prayed that- 


the sale might be postponed to Noyember, and repeated their 
assurance that there was no necessity for a fresh sale proclamation 
in the Muffassil, and that in the event of sale, they would raise 
no objection on the greund of irregularities in the sale or of 
inadequacy of price &c. At the same time, they paid Rs. 100 
to the decree-holders, and the sale was put off to the 28th 
November. On the 28th November, the judgment-debtors again 
applied for postponment of the sale to December, and stated in 
their application that it was not necessary to send the sale 
proclamation to thee Muffassil which might be posted up on a 
conspicuous place in the Court ; they also undertook not to take 
any objection in the event of sale on the ground of irregularity 
&c. The sale was accordingly adjourned to the 19th December, 
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CIVIL. | On the 19th December, the judgment-debtors applied for time for 
1907; five days, and repeated their assurance that a fresh sale proclama- 


* DhanukdhariSingn tion was not necessary, and that they would raise no objection on 
the ground of irregularities and of inadequacy of price &c. There- - 
upon the sale was directed to take place on the 23rd December. 
On that date, tho judgment-debtors again prayed for postpone- 
ment of the sale till the 16th January 1905. "They further agreed 
that the sale proclamation should not be issued afresh, and that 
they would take no objection on the ground of irregularities in 
the sale and of the inadequacy of price &c. This application 
was rejected, and the sale began on the same day but was not 

* concluded. When the Courts re-opened after the Christmas 
holidays, the sale was continued. On the ard January 1905, 
however, the judgement-debtors applied again for adjournment 


t. 
*  Nathuni Bahu. 


" Mookerjee, J. 


e of the sale; they alleged that negociations for sale of the 

.s propertigs out of Court had made considerable progress but 

. could not be completed on account of the holidays. On this 
ground, they. prayed that the sale might be fixed for the 16th 

° í January, the attachment and sale proclamation to remain in 


force; they also repeated their offer not to ask for the issue 

of a fresh sale proclamation, nor, in the event of the sale, to 
.raise any objection on the ground of irregularities in the sale 

e and of inadequacy of price &c. The decree-holders opposed this 
application, although the petitioners deposited Rs. 8oo in part- 
payment of the judgment-debt. The Court, however, directed 

the sale to bestayed untilthe 16th January next, on which day the 

sale was to take place at noon, in case the judgment-debtors did 

: ? not pay the decretal amount in full ; the Subordinate Judge also 
recorded that no fresh proclamation of sale would issue, as the 
judgment-debtors had wajved their right to the issue of such 

proclamation. On the 16th January 1905, the judgment-debtors 

. presented another application fór adjournment ofthe sale ; in 
this they alleged that the previous applécations had been made 

without their authority ,by their servants in collusion with the 


M" decree-holders, and that they had since discovered that the 
attachment process and the sale proclamation had been 
, è suppressed fraudulently. This application was refused, and the 


e sale was completed. The validity of the sale was challenged in 
the Court below broadly on the groumd of fraud, which, 
according to the judgment-debtors, they had not discovered 

= till the 16th January 1905. They further alfeged, frst, that the 

writs of attachment and sale proclamation had been suppressed, 
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secondly, that the return of service was entirely fictitious, and 
thirdly, that the properties which yielded an annual profit of 
at least Rs. 40,000 had been sold for a very small price. Under 
these circumstances, the question arises whether there has been 
any waiver of their rights, by the judgment-debtors, and, if so, 
to what extent. . 

Reliance was placed by the learned counsel for the decree- 
holders and auction-purchasers upon the cases of Raja Thakur 
Barham v. Anant Ram Marwari (1), Noorul Hossein vw. 
Omatool Fatima (2), and Giridhari Singh v. Hurdeo Narain (3), 


to establish that the judgment-debtors had waived all their | 


rights to question the validity of the sale, and an endeavour was 

made to show that the terms of the petitions in the casg before | 
us are closely similar to the petitions which had been filed on 

behalf of the judgment-debtors in the cases to which reference 

was made. It was contended, on the other hand, by the learned 

vakil for the judgment-debtors appellants, that whether there 

has been a waiver or not, must depend upon the circumstances ot 

every individual case, that no useful purpose is likely to be 

served by a reference to the petitions in other cases framed in 

similar terms, that there has been no waiver in the present case 

of the right of the judgment-debtors to question the validity. 
of the sale on the ground of fraud, and that if the language of 
the petitions is construed as wide enough to imply a waiver 

of the right of the judgment-debtors to impeach the validity 

of the sale upon any ground whatsoever, such a waiver is contrary 

to public policy and will not be enforced by any Court of justice. 

In supp8rt of this argument, reliance was placed upon the case 

of Preo Lal Paul v. Radhika Frosad Paul (4). 

In order to determine which of,these contentions ought to 
prevail, it is desirable to refer for a moment to the principles 
applicable to cases of this description which appear to us to be 
fairly well-settled. A wajver is an intentional relinquishment of a 
known right, or such conduct as wayrants an inference of the 
relinquishment of such right; a waiver, therefore, strictly so 
called, is the result of an intentional relinquishment of a known 
right. It follows, consequently, that there can be no waiver unless 
the person against whom the waiver is claimed had full knowledge 
of his rights and of facts which would enable him to take an 
effectual action for the enforcement of such rights. No one can 


(1) (1905) 2 C. 1.5. 584. *. (3) (1876) L. R. 3 I. A, 230 
(2) (1875) 26 W. R. 84. (1) (1901) 6 C. W. N, 42. 
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ON, | acquiesce in a wrong while ignorant that it has been committed 
* * * * * 
1907. and that the effect of his action will be to confirm it. This 


. Dhannkdhari Singh principle is based upon perfectly intelligible grounds, and is 
supported by cases of the highest authority; Blennerhasseit v. 
-_ T Day (1), Darnley v. London R. Co. (2), Beauchamp v. Winn (3), 
saanane, d. Austin v. Chambers (4), and La Banque v. La Banque (5). It 
is, therefore, a contradiction in terms to say that a judgment-debtor 
has waived his right to impeach the validity of a sale on the 
ground of fraud when his very objection is that he was unware 
that his rights had been affected by fraud. The burden of proof 
of knowledge is on one who relies upon a waiver, and such 
knowledge must be plainly made to appear. A presumption 
of waiyer cannot be rested on a presumption that the right 
.alleged to have been waived was known. It follows, consequently, 
of that in the case before us, there was no waiver of the right of the 
=” judgmegf-debtors to question the validity of the sale on the 
ground of the alleged fraud, and upon this point we agree entirely 
with the rule laid down by this Court in the case of Preo Lal 

E l Paul v. Radhika Prasad Paul (6). 
Whether there has been a waiver or not of the rights of 
ð the judgment-debtors, and if so, to what extent must depend upon 
the circumstances of each individual case. The existence of an 
ə intent to waive is a question of fact, and the best evidence of 
intention is to be found in the language and conduct of the 
parties. No doubt, a waiver may consist of, and be proved by, 
: an express promise or agreement, declaring a purpóse not to 
enforce a particular right, but it may also be inferred from the 
conduct of the parties. Whether there has been a waivfr or not, 
is, therefore, a mixed question of fact and law. Whether certain 
alleged circumstances from, which a waiver is inferred, exist or not, 
may be a question of fact ; whether when the existence of such 
. circumstances has been established, they are sufficient to justify 
an inference of a waiver, is a question of law. But in all questions 
of this sort, so much depends on the intent with which parties 
act, on their conduct and their language, that it would be im- 
possible for Courts to establish any stereotyped and inelastic rule 
by which allcases may be governed. It is fruitless, therefore, 


v. 
*  Nathuni Sahu. 


j ”  íÍ| to compare the language of the. petitions befote us with the 
: language of the petitions filed by other judgment-debtors in other 
e 
e. (1) (1811) 2 Ball & Beatty 128, (4) (1838) § Cl. & F. 1, 
. (2) (1867) L. R. 2 H, L. 48. (5) (1887) 13 App. Cas 111, 


(3) (1878) L. R. 6 H. L. 923. (6) (1901) 6 O. W. N. 42, 
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cases to be found in the books. As was observed by Sir George 
Jessel in Aspden v. Seddon (1), Zu re New Callao (2), and Hack v. 
London Provident Building Soctety (3), nothing is better settled 
than that the construction put upon an instrument by a Court of 
Law or Equity is not binding upon another Cottrt as regards the 
construction of another instrument couched ir* somewhat similar 
language. These observations are applicable with much greater 
force to cases of the description now before us, where the question 
of waiver has to be determined, not merely upon the language of 
the particular petitions, but with regard to the whole of the 
proceedings in the case and particularly with reference to the 
order made by the Court upon the petition [Raja Thakur 
Barham wv. Ananta Ram Marwari (4)) No doubt, if any general 
principles are deducible from the cases decided by their Lordships 
of the Judicial Committee, namely, Giridhari Singh v. Hurdeo 
Narain Singh (5) and Aruna Chellam v. Aruna Chellam bê), they 
are binding upon this Court; but the principles have to be 
applied to the particular facts and circumstances of the case 
before the Court. Now, so far as the present case is concerned, 
—the application of the 3rd January 1905—upon which reliance is 
principally placed on behalf of the decree-holders and auction- 
purchasers, it is to be noticed, that its terms were not accepted by 
the decree-holders. Indeed, they resisted the application and 
never withdrew from their opposition. It is next to be noticed 
that the Court, when it granted the application, made an order 
by which it directed that no fresh sale proclamation would issue 
as the judgment-debtors had waived their right to the issue of 
such proclamation. The only part of the offer of the judgment- 
debtors, which was, therefore, accepted and acted upon by the 
Court, was the offer to waive their yght to the issue of a fresh 
proclamation of sale. If, therefore, in determining the question 
of waiver, we guide ourselves by the rule laid down down in Raja 
Thakur Barham wv. Anasta Ram Marwari (4), upon which the 
learned counsel for the respondents strenuously relied, it follows 
that there has been a waiver by the judgment-debtors only of 
‘their right to insist upon the issue of a fresh proclamation of sale. 
The judgment-debtors are consequently not precluded from 
questioning the validity of the sale on the ground that the writ 
of attachment and the previous proclamation of sale which were 

(1) (1878) L. R. 10 Ch. App. 304. (3) (1833) 28 Ch, D 103, 
(2) (1882) 22 Ch, D.ei84, — € (4) (1905) 20. L J. 884. 


(5) (1876) L. R.'3 I. A 930. 
(6) (1888) L, B, 15 I. A, 171; I, L. B. 12 Mad 19, 
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OVID. | alleged by the decree-holders to have been regularly issued and 
1907. properly served, had been fraudulently suppressed at their 


instance. 

We may further point out that if all the applications 
ome presented on hehalf of the judgment-debtors are strictly 
Mookerjee. J. construed, they shqw at most that the judgment-debtors waived 

their right to take objection on the ground of irregularities in 
the sale. The language used in the various petitions makes it 
quite clear to our minds that a distinction was made between 
irregularities in the sale and the issue of a fresh proclamation of 
sale. It cannot, therefore, be rightly suggested that the 
judgment-debtors waived their right to question the propriety 
of the sale on the ground that the sale proclamation had never 
i been issued at all. It may further be observed that although 


mynt 

* Dhanukdhari Singh 
t. 

*  Nathuni Sahu, 


e the judgment-debtors waived their right to call in question the 

L validity. of the. sale on the ground of inadequacy of price, they 

. did not waive their right if such inadequacy could be traced to 
the fraud of the decree-holders. On these grounds, we must 

$ í hold that the judgment-debtors did not waive all their rights 


` to impeach the validity of the sale. 

It was faintly suggested by the learned counsel for the 
respondents that the language used in the petitions, that is, the 
use of an "etc", was comprehensive enough to include all 
possible grounds upon which the validity of the sale could be 
challenged. We are not prepared to adopt the construction 
suggested on behalf of the respondents. It was argued, on the 
other hand, by the learned vakil for the appellants that, even 
: zi if the construction had been admissible, à waiver of this descrip- 

tion was against "public policy and would not be enforced by 

any Court of justice. In our opinion, there is considerable force 

in this contention. It is beyond the domain of controversy that 

: the right of waiver is subject” to the control of public policy 
which cannot be contravened by any conduct or agreement of 
the parties ; and agreements which seek to waive an illegality, 
may be void on grounds of public policy or morality. This is 
amply supported by the decision of their Lordships of the 
Judicial Committee in La Bangue wv. La Bangue (1). The 


“e same doctrine, enunciated concisely and pointedly by Mr. Justice 
: Swayne in Hall v. Cappell (2), was adọpted by Mr. Justice 
. ° Field in Oscanyan v. Winchester (39, where that learned judge 
: i (1) (1887) 13 App. Cas. 111. (2) (68) 7 Wallace U.S 642, -' 
(3) (1880) 18 Otto, U. 8, 261. 
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* * 


observes as follows with reference to the contention that a 
waiver is always enforceable: ‘This contention is founded 


upon a misconception of the law. In such a case (that is, where Dhanukdhati Singh " 


the waiver of an illegality is sought to be enforced), there can be 
no waiver. The defence is allowed, not for fhe sake of the 
defendant, but of the law itself.” The principle is indispensable 
to the purity of its administration ; it will not enforce what it 


has forbidden and denounced. The maxim ex dolo malo non | 


oritur acto is limited by no such qualification. The proposition 
to the contrary strikes us as hardly worthy of serious refutation. 
Whenever an illegality appears, whether from the evidence given 
by one side or the other, the disclosure is fatal to the case. A 
stipulation of the strongest form to waive the objection would 
be tainted with the vice of the original contract and void for the 
same reasons. Wherever the contamination reaches, it destroys. 
The principle to be extracted from all the cases is that the law 
will not lend its support to a claim founded upon ifs violation." 
It is quite conceivable, therefore, that a Court of justice may 


refuse to enforce the plea of waiver when it'is satisfied that the . 


waiver is of all the rights of a person to seek the protection of 
a Court of justice against fraud upon the process of the Court 
itself. It is not necessary, however, to deal with this matter at. 
length ; because, as we have already stated, we are satisfied 
that there has been no such waiver on the part of the appellants 
as would preclude them from challenging the validity of the 
sale on the ground of fraud and from demanding an inquiry into 
all the antecedent circumstances which would throw light upon 
the question of fraud. As regards the case of Raja Thakur 
Barham v. Ananta Ram Marwari (1), it cannot be assumed that 
it lays down any general rule of upiversal application ; but it 
only applies well established principles to circumstances of the 
particular case then-before the Court. As regards the case of 
Pree Lal Pal v. Radhica Prasad Pal (2), in so far as it laid down 
that there was no waiver of any fraud practised on the judgment- 
debtor, who was consequently not precluded from seeking to set 
aside the sale on that ground, we are entirely in accord with the 
opinion then expressed by the Court. As regards the other 
portion of the judgment which deals with the waiver of irregu- 
larities, it may perhaps be difficult to reconcile that case with the 
earlier decisions by the ejudicial Committee to which we have 
referred, but it is net necegsary for us to express any opinion upon 


(1) (1905) 2 C, L. J. 584. (2) (1901) 6 C, W, N. 42, 
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that question ; the case does not lay down any inflexible rule of 
law-applicable to all circumstances. 

The result, therefore, is that this appeal must be allowed, 
the decision of the Subordinate Judge reversed, and the case 
remitted to himeso that he may take the evidence and determine 
the validity of the grounds upon which the sale is challenged. 

The appellants are entitled to their costs in this Court. We 
assess the hearing fee at five gold mohurs. Costs in the Court 
below will abide the ultimate result. 


ATM > Appeal allowed ; case remanded. 
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Before Sir Francis William Maclean, K.C.I.E., Chief Yustice and 


Mr. Justice Holmwond., ; 
BAMA CHARAN CHOWDHURY AND OTHERS 


` ] v, 
ADMINISTRATOR GENERAL OF BENGAL, 
EXECUTOR TO THE ESTATE OF 
KUMAR INDRA CHANDRA SINGH BAHADUR.” 


Landlord and tenant—Omws of proaf—Non-payment of rent for 50 years— 
Surt for rent, 


Mere non-payment of rent, though for nearly fifty years, would not affect 
the landlord's right to rent, where the tenant gave a kabuliat in favour of the 
landlord or his predecessor m title. 

In a suit for rent, in order to release the tenants from their liability under 
the contract, they must show by clear and conclusive evidence that that con- 
tract has been determined, or they must satisfy the Court that the parties 
never intended that the contraat should be acted upon, 

Rungo Lal Mundyl v. Abdool Gwffoor (1) followed. 


Appeal by the Defendants. 
Suit for arrears of rent. 
This was a suit by the plaintiff, as executor to the estate of 


late Kumar Indra Chandra Singh, who was the owner of the 


zemindari, putni and darputni interesf in Taluk No. 3756 of 
Towzi of Faridpur Collettorate. One Mr. Charles Deveriene had 
a darputni interest in the said putni and zemindari interest; the 
said darputni interest was afterwards acquired by the Munshis of 


* Appeal from Appellate Decree No. 2162 of 1905, against the decree of 


.Babu Pran Krishna Biswas, Subordinate Judge, Faridpur, dated the 27th 
- June 1905, reversing a decision of Babu Narayan, Chandra Ghosh, Muneiff, 


Goalundo, dated the 7th February 1903. 
(1) (1878) I. L. R. 4 Cale. 314; 8 O. L. R. 118. 
; Ee also I. L. R. 8 Cale, 612, I. L. R. 9 Celc, 808$ I. L. R. 7 Bom. 40, 
I L. & 8 Mad, 118, 15 C. P. L. B, 9—HRep.]. 
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Kadirpur. This interest of the Munshis was then sold for 
arrears of rent and purchased by the estate of the late Kumar 
Indra Chandra Singh. The predecessors of the present defend- 
ants held a jama of Rs. 30 for the land in arrears under potta 
and registered kabuliat, dated 26th Jaist 1263 (corresponding 
to 7th June 1856) under the said darpytnidar, Mr. Charles 
Deveriene. The plaintiff brought this suit for arrears of rents 
for the years 1307 to 1310. The defendants denied, tnter alia, 
that they ever paid any rent for it. The Munsiff dismissed the 
suit on the ground that as the plaintiff failed to show that any 
rent was ever realised under the kabuliat of 1263, the execution 


of it was not bond fide, and that the same was not acted upon.” 


On appeal, the Subordinate Judge decreed the suit on the 
ground that as the defendant's ancestors got the jama by a 
registered lease and as they were in possession of the jama, they 
should pay rent for it, though the plaintiff failed to show that 
he or his predecessor-in-title ever got any rent for"the jama 
since the date of the kabuliat. T 

The defendants appealed to the High Court and urged that 
as no rent was paid ever since 1856, the Court should infer that 
it was never the intention of the parties that the lease should 
be acted upon or that any rent should be paid. 

Babus Lal Mohun Doss and Priya Sankar Mojyumdar for 
the Appellants. 

Babu Foges Chunder Dey for the Respondent. 


The following judgment was delivered by 


Maclean C. J.—Nearly fifty years ago, the appellants' pre- 
decessors: in title, I assume, gave a kabuléat to the plaintiff or 
his predecessor-in-title, agreeing to pay rent for the property, 
the subject matter of dispute, at Bs. 30 a year. The case of 
the appellants is that no rent has been paid ever since that 
date, and consequently the Court would be justified in inferring 
that it was never the dntention of the parties that the lease 
should be acted upon or that anysrent should be paid. The 
finding of the learned Judge does not go quite so far as that, 
but it seems to me that unless the appellants can satisfy the 


Court that this contract has been determined or that the parties: 


never intended that the lease should be acted upon,—in both of 
which respects they have failed—the Aadulyat is still binding, 
and it is no defence to the appellants now to refuse to pay 
rent, because eifher frpm motives of good nature or from some 
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other motive, the landlord during the preceeding years has not 
thought fit to demand rent. I think that in order to release the 
appellants from their liability under the contract, they must show 
by clear and conclusive evidence that that contract has been 
determined: Thi$ they have failed to do. The case seems to 
me to be on all four with that of Rungo Lall Mundal v. Abdool 
Guffoor (1). But without authority, I should have arrived at the 
same conclusion, 

The appeal must be dismissed with costs. 

Holmwood J.—! agree. 

SA. T. M. Appeal dismissed. 


(1) (1878) I. L, R. 4 Cale. 814; 3 C, L. B. 119, 
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Before Mr. Fustice Mookerjee and Mr. Justice Holmwood. 
e RAM RATAN SAHU AND OTHERS 


* v 


MOHANT SAHU AND OTHERS.” 


Mortgage, suit to enforoe—Plaint, amendment of, when may be allowsd—Şimul- 
tuneous mortgages—Seowrities, priority of—Transfer of Property Act 
(XV of 1882), Secs. 48, 73—Usufructuary murtgage—Diminished security 

a — Aogniescence by mortgagse—Dispossession of mortgagee—Interest from 
date of dispossession covenanted—Court of appeul, power of, to` go into 
facts happening after judgment appealed against — Tights of parties. 

As a general rule, a Court of appeal, in considering the correctness of the 
judgment of the Conrt below, will confine itself to the state of the case at the 
time such judgment was rendeied, and will not take notice of any facts 
which may have arisen subsequently. 

Govinda v. Perundeci (1), Ramanandan v. Paliketti 2) and Wamanrao v. 
Rustomji (8) referred to. > 

But the Court will, in exceptional cases, depart from this rule, specially 
where, by so doing, it can shorten litigation and best attain the ends of justice, 
by preserving the rights of both parties. dt is not only in the power, but it 
may sometimes be the duty, of a Court of appeal to take notice of events 
which have happened during the pendency of th®appeal, and such events when 
not appearing on the record may be proved by extrinsic evidence, 

.  BSakharam v. Hari (4), Sangili v Mookan (5), Ahmadjee v. Mahamadjes (0), 
Rustonji v, Sheth Purshotamdas (T), Balkishan v. Kishan Lal (8), Ransom v. 
City of Pierre (9) and Als v. Green (10) referred to. 


* Appeal from Original Decree No 419 of 1905, against the decree of Babu 
Nistaran Banerjee, Subordinate Judge of Shhhabad, dated the 12th July 19C8. 


(1) (1888) I L. R 12 Mad. 136. (5) (19929 I. L. R 16 Mad 350, 

(2) (1898) I. L, R, 21 Mad 288. (6) 41899) 1 Bom. I. R, 218. 

(3) (1806) I, L. R. 21 Bom. 70L (7) (1901) I. L. R. 15 Bom. 006, 
- 44) (1881) I L. R. 6 Bom, 113 (8) 4888) LeL, R. 11 All, 118. 


(9) (1900) 41 C O. A 585; 101 Fed Rop. 606, 
(10) (1895) 159 U, S. 651. 
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e L1 e 
Whore there was no arrangement that a usufructuary mortgagee should . CIVIL, 
_enjoy the rents and profita instead of interest for his money, the principal 1907. 
meanwhile remaining undiminished and whére there has been no acquiescencé — 


by the mortgazee iu his diminished security, but where ho has made every Ram Ratan Sahu ° 
effort to obtain from the mortgagor an equivalent to the security of which Mohant: Sahu. 9 
he has lost possession and where there was a covenant dor interest at a pres- —— 
cribed rate, the mortg1gee is entitled to interest from the date he lost possession i 

of part of the security. pas 

Pertap Bahadur v. Gijadhar (1) and Khuda Bakhsh v. Alimun-nissa (2) 
distinguished. 

The general rule, in a case of competition between several securities 
is that he whose secuiity is created’first in the order of time shall be entitled 
to be paid ont of the lands in priority to those whose securities are later. 

Bat where two instrnmeuts are executed on tha same day, that which" 
vas executed first takes priority and evidence may be given to icio whioh 
was in fact executed flrat . 

Gartside v. Silkstone and Dodworth Coal and Iron Company (8) referred to, ' 

Where, however, it cannot be ascertained which security was execated 
first, the mortgagees would take as joint-tenants or tenanta in commgn. v 

Hopgood v. Ernest (1) referred to. i : 


e t e. 

Appeal by the Plaintiffs. 
Suit for recovery of portion of the mortgage money with 
interest, on the ground that the plaintiff, a usufructuary mort- . 


gagee, had lost possession of a substantial portion of his = 
security. ” 


‘ 
. 


La 


The facts and arguments appear fully from the judgment. a 
Moulvi Mahomed Yusuf and Babu Chandra Sekhar Prasad 
Singh for the Appellants. 
Babus Mahendra Nath Roy and Makhan Lal for the : 
Respondents. C. A. V, 


The judgment of the Court was deliyerel by 


š . 

April, 32. 
Mookerjee J. —The circumstances which have given rise to 

the litigation out of which the present appeal arises, are not 

disputed before this Court and'lie in a narrow compass. On the | 

1sth July 1889, two brothers Ram Hari and Ram Sunder, now i 

represented by the first eleven defendants, executed a usufructuary 

mortgage in favour of the plaintiffs in respect of Mouza Chilbilla 

which appertains to Mehal Balbhadrapur bearing Touzi No. 7062 

of the Collectorate of Arrah. The sum advanced on the mort- 

gage was Rs. 6000, and the mortgagee was to remain in possession . . 

of the property comprised in the security from 1297 to 1315, * 


(1) (1902) L, R 29 I. A. 148: I. L. R. 24 All. 521, z 
(2; (1904, I L. R. 27 All, 318. : 
(3) (1882) 21 Ch. IR 762. e s . 
(4) (1865) 3 DeG. J. & 8. 116. Ne 
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It was agreed that interest would run at the rate of I2 per cent. 
per annum and Rs. 825 was settled as the amount of profits to 
be set off annually against the mortgage-debt, principal and 
interest. The schedule to the deed showed that-on the basis of 
this calculation, the whole of the mortgage-debt would be satis- 
fied in the course of the year 1315, and the mortgagee undertook 
to restore the property at the end of that year to the mortgagors 
together with a sum of Rs. 661 which he would have received: 
in excess of his dues. The deed further provided that if the 
mortgagee lost possession of the property during the term, either 


ethe mortgagors or the mortgagee would have recourse to law 


to restore possession to the mortgagee, but the mortgagors would 
be liablg for the costs and interest. The deed also provided that 
if the mortgagee did not get possession or lost possession, interest 
would run at the rate of 2 per cent. per mensem from the date 
of disposgession until realization, and if by reason of the failure 
of the mortgagors to pay the Government revenue, the entire 
estate was sold, the mortgagees would be entitled forthwith to 
recover what was due, together with interest at 2 per cent. per 
mensem. It was further provided that the property was to remain 
pledged for the payment of whatever might at any time be due 
«upon the mortgage, and, in the event of a sale of the estate for 
arrears of Government revenue, the mortgagee would be entitled 
to realize his dues from the surplus sale-proceeds. . Under this 
document, the mortgagee got into. possession, and remained in 
occupation from 1297 to 1305. In the beginning of 1306, however, 
he lost possession of one-half of the property in the manner 
following. The half share which belonged to Ram Hari, had been 
previously mortgaged to one Madan Mohan Mitra, who enforced 
his security, obtained a degree, got the property sold,- purchased 
it himse]f on the sth April 1898 and obtained delivery of posses- 
sion through Court on the 12th October 1898. The mortgagee, 
consequently, remained in occupation of one-half of the property 
during the years 1306' to 1308, when, it is alleged, a further 
disturbance of his possession took place. It appears that on the 
very day on which the usufructuary mortgage in favour of the 
‘plaintiffs was executed, another mortgage was executed in favour 
‘of certain persons, called the Sahus, in respect of the entire 
estate Balabhadrapur. The mortgagees syed to enforce their 
security, obtained a decree on the mth June 1897 and had the 
property sold which was purchased by éhe plaintiffs on the 8th 
August 1900; the property so pufchased was an one-fourth 
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share out of a half of Balbhadrapur which belonged to' Ram 
Sundar, and the plaintiff alleges that he was placed in posses- 
sion as purchaser from the beginning of 1309. The plaintiff 
asserts that from that date, he ought to be treated as if he was 
in possession of a six-annas share only under the usufructuary 
mortgage of isth July 1889, and of a twoeannas share as pur- 
chaser under the mortgage executed on the same date in favour 
of the Sahus. On the 3oth September 1904, the plaintiff com- 
menced this action upon the allegation that he had lost 
possession of a substantial portion 'of his security, that he had 
repeatedly called upon the mortgagors either to pay up the 


Ld 
debt or to furnish additional security but to no purpose, and that, 


therefore, he was entitled to recover one-half of the mortgage 
money with interest from 1306 to 1308, and five-eighths of the 
mortgage money with interest from 1309, to the date of the 
institution of the suit. The claim was resisted by defendant 
No. 12 alone who had been made a party as a puisne incum- 
brancer. He contended that the suit could not be maintained 
to realize a portion of the mortgage money, that it was premature 
as it had been instituted before the expiry of the term, and, that 
in any event, the mortgagee could not obtain a decree for sale 
against the mortgaged property. The Subordinate Judge gave 
effect to these contentions, and rejected an application which was 
made by the plaintiff for leave to amend the plaint, so as to 
include in the suit a claim for the whole of the sum due upon 
the mortgage. In this view of the matter, he dismissed the suit 
with costs. Against this decree, the plaintiff preferred the present 
appeal to this Court on the 13th November 1905. During the 
pendency of the appeal, the entire estate Balbhadrapur, was sold 
for arrears of Government revenue on the 25th August 1906. 
This fact was proved before us by an affidavit filed on behalf of 
the appellant, and the learned Vakil for the respondent, puisne 
incumbrancer, has, after, enquiry, admitted the truth of this 
allegation. The result of the salé, of course, has been that the 
purchaser has taken the property free from all incumbrances, 
including the usufructuary mortgage of the plaintiff, and, it is 
said, that the plaintiff has already lost possession of the share 
of which he was in occupation. Under these circumstances, it 
is obvious that a discussion of two of the three questions raised 
in the Court below, nargely whether the plaintiff could sue 
before the expiry qf the term, and whether he could obtain a 
decree for sale of the mortgaged property, becomes of no 
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CIV, . practical importance. It was faintly suggested, however, by the 
1007. learned vakil for the respondent that the case must be tried 
on the facts as they stood at the date of the institution of the 
suit and that it is not competent to this Court as a Court of 
I appeal to take cognizance of events which may have happened 
outer, J. since then. The fist question, therefore, which requires con- 
sideration is, whether it is open to this Court, though it is a 

i Court of appeal, to take notice of the fact that the disputed 
property has been sold for arrears of revenue and is no longer 
available for the satisfaction of the claim, if any, of the plaintiff 
mortgagee, and to mould the relief to be granted to the plaintiff 
accordingly. It may be taken as a well-settled principle that, 
ds a gegeral rule, a Court of appeal in considering the correct- 
|: ness of the judgment of the Court below, will confine itself 
" to the state of the case at the time such judgment was 
US d rendered, and will not take notice of any facts which may have 


Ram Ratan Sahn 


t. 
Mohant Bahn. 


À arisen subseguently. But it is equally well-settled that the 


, Court will, in exceptional cases, depart from this rule, specially 

° where, by so doing,'it can shorten litigation and best attain the 
ends of justice. As illustrations of the general rule, reference 
may be made to the cases of Gowtnda v. Perumdevi (1) [where 

eit was held that a suit for a declaratory decree by a reversioner 

e to impeach the validity of alienations by a Hindu widow is not 
affected by the death of the widow during the pendency of 
the litigation], Ramanandan v. Pult&utfi (2), [where a plaintiff 
who had sued at a time when he had no subsisting title was not 
allowed the benefit of a title which had accrued to him during 
the pendency of the litigation], and Wamanrao v. Kustomji (3), 
[where a plaintiff who had sued for a declaratory decree was 
allowed to proceed with the suit even after he had acquired title 
to the property and had become entitled to consequential relief.] 
: As illustrations of cases in which the Court has taken cogni- 
zance of events since the filing of a guit or appeal, reference 
may be made to the decisions in Sakharam v. Hart (4) and 
Sangili v. Mookan (5), [where upon the death of a party to a 
suit for partition during the pendency of an appeal, the Court 
was obliged to alter the shares and allotments], A/madyee v. 
° e Mahamadjee (6), [where in a suit for declaration that the plain- 
tiff was the senior heir to a certain person, upon the death, 
during the pendency of an appeal, wf the only person alleged 


° (1) (1888) I. L. E 12 Mad. 186. (4) (1881) LaL. R. 6 Bom. 113. 
. (2) (1898) I. L. R. 21 Mad, 288. (5)» 5,892) I. L. R. 16 Mad, 350, 
(3) (1890) I. L, R. 21 Bom. 701. (8) (1809) 1 Bom. L, R. 218, 
4 
* . á 
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by the defendant to be preferentially entitled to succeed, the 
Court made a decree in favour of the plaintiff], Rustomji v. 
Sheth Purshotamdas (1), [where in a suit relating to a partner- 
ship business, the Court of appeal varied the decree of the 
first Court by reason of events which had happened during the 
pendency of the appeal], and Balkishan v. Kishan Lal (2), 
[where a Court of appeal was obliged to reverse a judgment 
which had been based on another judgment which during the 
pendency of this appeal had been set aside by another Court]. 
This power of a Court of apptal to take cognizance of 
facts which have happened since the date of the judgment 


of the Court below, has been widely recognised, aud is stated . 


by Mr. Justice Thayer in Ransom v. City of Pierre (3), to. be 
based on the principle that "it is the duty of the Court which 
still retains control of the judgment, to take such action as will 
shorten litigation, preserve the rights of both parties, and best 
subserve the ends of justice." The principle which underlies 
the exercise of such a power was elaborately examined in 
the case of Milis v. Green (4), where Mr. Justice Gray in 
delivering the unanimous’ opinion of the nine Judges of the 
Supreme Court of the United States, affirmed the doctrine 


that it is not only in the power, but it may sometimes be, 


the duty, of a Court of appeal to take notice of events 
which have happened during the pendency of the appeal, and 
that such events when not appearing on the record may 
be proved by extrinsic evidence. Numerous illustrations were 
given of instances in which the adoption of such a course has 
been found necessary and it was pointed out that if the course 
was not followed, the Court might decide matters no longer in 
controversy, or deliver a judgment which could not be carried 
into effect and could not in any manner affect the matter in 
issue in the case before it. Yndeed, circumstances have some- 
times happened pending an appeal from the judgment of the 
lower Court, and without any fault of either party to the 
ligation, which rendered it impossible for the Court, even if 1t 
should decide the case in favour of the plaintiff, to grant him 
any effectual relief whatever, and the Court has been obliged to 
disallow the claim without a formal judgment. If there is any 
case to which the principle that a Court of appeal may take 
(1) (1201) I, L. B. 26 Bom. 806. 
e (1888) I. L. R. Jl AIL 148. 


(8) (1960) 41 C. C A, 585 201 Fed, Rep. 665. 
(4) (1895) 159 U, 8. 051. 12 Roses Notes 785, 3 Thompson's Notcs 631, 
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Civm, , cognizance of events which have happened since the filing of 
1907. the appeal, may be rightly applied, the case before us is pre- 
eminently of that description. If the fact of the revenue sale 
is ignored, if the contention of the appellant prevails that he is 
eee Scale entitled to a mortgage decree for whatever is due upon the 
Mookerjee, J, usufructuary mortgage, and if this Court directs .a sale of the 
m mortgaged property, endless confusion may result; the decree 
might either prove infructuous and incapable of execution or 

the purchaser at the revenue sale might be driven to a suit for 

declaration that the property in his hands was not liable to be 

sold and for an injunction to stay proceedings. In the interests 

of justice, therefore, we are bound to take notice of the fact 

that the mortgage security has been sold for arrears of revenue 


during the pendendcy of this appeal. 


e mrt 
Ram Ratan Sahn 
9. " 
Mohant Sahu, 


af The question next arises, what course ought to be pursued 

.. with a view to effect a speedy adjustment of the rights of the 

s parties. It has been suggested on behalf of the respondent 
that this Court may, in the event which has actually happened, 

6 ` either dismiss the*suit on the ground that the relief which was 


asked by way of sale of the property mortgaged cannot be 
granted, or may allow the plaintiff to withdraw from the suit, 
.upon payment of all costs, with liberty to bring a fresh suit 

e adapted to the present condition of things. There is, however, 
a third alternative, namely, to allow the plaintiff to amend the 
plaint, and to make it a suit for the recovery of whatever is due 

` upon the whole mortgage out of the surplus proceeds of the 
revenue sale. In our opinion, this is unquestionably the 

° : course which ought to be adopted, specially when we remember 
that if the plaintiff is driven to a new suit, the surplus proceeds 

may in the meanwhile be taken away by other creditors of the 

mortgagors, including defendant No. 12 himself, who has already 

. sued to enforce his security. We further desire to observe that 
the Subordinate Judge did not, in our gpinion, exercise a sound 

judicial discretion when, he refused leave to the plaintiff to 

amend the plaint so as to include a claim for the whole of his 

dues on the mortgage ; the grant of the leave asked for would 

not have altered the nature of the suit, could not in any way 

P" prejudice the defendant, and woyld merely have given the 
plaintiff a wider relief than he had originally sought ; there can 
be no reasonable doubt that he had asked for a decree in respect 
. of only half the mortgage money in the interest of the mortga- 
gors themselves, and as soon as the defendant took the objection, 


- 


Vou. VI] . HIGH COURT. 
showed the utmost readiness to enlarge the scope of his claim ; 
moreover, no question of limitation could arise as the plaintiff 
was an infant at the date of the usufructuary mortgage as also at 
the time of the institution of the suit. We must, consequently, 
treat the suit as one for recovery of whateyer is due to the 
plaintiff upon the mortgage transaction. . 

Two questions have been raised as to the principle upon 
which the accounts are to be taken. namely, first, whether the 
plaintiff is entitled to any, and if any, what interest from the 
date of dispossession, and secondly? what is the effect of the 
purchase by the plaintiff of a two annas share of the entire estate 


on the 8th August 1900. Upon the first question, it was argued * 


by the learned vakil for the respondent, upon the authority of 
the decision of their Lordships of the Judicial Committee in 
Periab Bahadur Singh v. Gajadher (1), that as the mortgagee 
had acquiesced in the diminished security, he was not entitled to 
found a claim for interest on the fact of his dispossession. The 
case upon which reliance is placed. is, however, Clearly distin- 
guishable, because here, it was not arranged that the mortgagee 
should enjoy the rents and profits instead of interest for his 
money, the principle meanwhile remaining undiminished. Nor, 


can it be said, in this case, that the mortgagee had not made any | 


effort to obtain from the mortgagor an equivalent to the security 
of which he had lost possession, and there is no foundation for the 
suggestion that there has been any such acquiescence by the 
mortgagee in his diminished security as was establised in the cases 
of Pertab Bahadur v. Gajadher (1) and Khuda Bakhsh v. 
Alimunnissa (2) It further appears that, in the present case, 
there was a covenant under which interest was to be calculated at 
a prescribed rate, and there does not appear to have been any 
similar provision in either of the two deeds upon the construction 
of which the cases to which we*have just referred, depended. We 
must hold, therefore, that the plaintiff is entitled to interest from 
the date he lost possession of part of the security, The question, 
consequently, arises as to the rate of interest. The deed provides 
for interest at 12 per cent. per annum for the purpose of taking 
the accounts for the period during which the mortgagee may be 
in possession of the entire security ; it further provides for interest 
at 24 per cent. per annum from the date of dispossession from 
either a part or the whole of the security. In this latter contin- 


(1) (1902) L. R. 291. A. 148 ; I. L. R. 24 AlL 521. 
(2) (1904) I. L. R. 27 All. 818. 
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gency, however, it does not provide, as it does for the former alter- 
native, that the profits are to be taken at a fixed sum of Rs. 825. If 
the mortgagee, therefore, stands strictly upon his rights, he would 
be entitled to claim interest at 24 per cent. per annum from the date 
of dispossession, but he would be obliged to account for the actual 
profits, which woyld necessarily mean a protracted investigation. 
The parties have, therefore, adopted a very reasonable course and 
have agreed that the interest is to be calculated at 12 per cent. 
per annum and allowance is to be made for the profits on the 
assumption that the profits of the entire property amount to 
Rs. 825 annually. 

The second question which requires consideration is, as to the 
effect of the purchase by the plaintiff of a two annas share of 
the entire estate on the 8th August 1900. As we have already 
stated, this sale took place in execution of a decree on a mortgage 
which bore the same date as the usufructuary mortgage of the 
plaintiff, It is contended on behalf of the plaintiff that he ought 
to be regarded as dispossessed of a two annas share of the 
property comprisea in the usufructuary mortgage. It is argued 
on behalf of the defendant that the purchase has not affected the 
position of the plaintiff at all. Jo our opinion, both these con- 
tentions are erroneous. The general rule in a case of competition 
between several securities, is that he whose security is created first, 
in the order of time shall be entitled to be paid out of the lands 
in priority to those whose securities are later; this principle is 
recognised in section 48 of the Transfer of Property Act. 
But where, two instruments are executed on the same day, 
that which was executed first takes priority, and evidence 
may be given to ascertain which was in fact executed first, 
Gartside v. Silkstone and  Dodworth Coal and Iron Company (1). 
Where, however, as in the case before us, it cannot be ascertained 
which security was executed firft, the mortgagees would take 
as joint tenants or tenants in commgn. This is illustrated by 
the decision of Vice Chancellor Wood in Hopgood v. Ernest (2), 
in which that learned Judge held that where the order of execu- 
tion of two mortgages executed on the same day could not be 
ascertained and the deeds were delivered simultaneously, the two 
mortgages took effect at once and were payable pars passu. It 
may be observed that the actual decree made by Vice Chancellor 
Wood in the case referred to, was reversed by Lord Justices 


e e 
(1) (1882) 21 Ch. D. 762. (2) (1885) 8 DeG. J. & 3. 116. 
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Turner and Knight Bruce upon a ground immaterial for our present . P 
purposes, but the view of the Vice Chancellor upon this parti- 1903. 
cular point was not questioned. [The principle applicable to 
cases of simultaneous mortgages is lucidly explained in the Com- 
mentaries of Voet, Book XX, Tit. IV, section 29 (Berwick's trans- 
lation, page 420); see also Burge on Colonia? Law, Volume III, MOOR on 
page 217] It follows, therefore, that the mortgage for the 
satisfaction of which the plaintiff purchased, as also his usufruc- 
tuary mortgage, must take effect simultaneously, and neither can 
claim priority over the other, Strictly speaking, therefore, each 
mortgage ought to operate rateably accordingly to the amount 
due under it; there are, however, no materials on the record 
which would enable us to make an accurate calculation gn this 
footing. The justice of the case would be met if we hold that . 
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t. 
Mohant Sahu. 








e 


each of the mortgages operated to an equalextent upon the : 

disputed share of two annas. Accounts must, therefore, be taken n 

on the assumption that the effect of the purchase by fhe plaintiff D 
on the 8th August 1900, was to deprive him df possession of an 

one anna share only of the property covered by the usufructuary M 


mortgage. An account taken on these principles shows that 

Rs. 5675-6 was due to the plaintiff on the 25th August 1906, 

when the revenue sale took place. The plaintiff will have a. 
decree for this sum which will carry interest at 6 per cent from e 
the 25th August 1906 up to the date of realization. He will be 
entitled to recover his dues from the surplus proceeds of the 
Revenue sale, over which he has a charge under the mortgage 
contract, as also under section 73 of the Transfer of Property 

Act, to the extent of the value of the village Chilbila which was 
mortgaged to him. Upon this question of value, however, there 

is no evidence on the record. The case will, therefore, have to 

be remanded to the Subordinate Judge, so that he may determine 

upon evidence to be adduced Dy both sides, what portion of the . 
surplus sale-proceeds nog in deposit in the Collectorate, the 

whole of which represents the value of the entire estate, may be 

fairly taken to represent the value of the mouza Chilbila which 

alone is covered by the usufructuary mortgage. If the amount 


for which the plaintiff now obtains a decree is less than the amount f 

which represents the value of Chilbila, the plaintiff will have his . ° b 
dues satisfied from such amount. If, on the other hand, the : 
amount due to the plaintif exceeds the value of Chilbila, he will ar 

be entitled to take out gxecution for the balance against defen- . 


dants 1 to 11, the representatives of the mortgagors, to the extent 
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of the assets, if any, in their hands. As regards the costs of this 
litigation, the plaintiff will have half his costs, both here and in 
the Court below. The amount of costs allowed will be added to 
the sum found due to the plaintiff, will carry interest at the same 
rate from this date till the date of realization, and will be realizable 
in the same manmer. The decree of this Court will specify the 
amount which the plaintiff is entitled to recover. The appeal 
will therefore, be allowed, the decree of the Subordinate Judge 
reversed, and the case remitted to him for determination of the 
question of the' precise amount of the surplus sale-proceeds 
against which the plaintiff may execute the decree of this Court. 
We further direct that the balance of the surplus sale-proceeds 
do stand to the credit of defendant No. 12, till he obtains a decree 
on his security and is in a position to enforce it. i 


Appeal allowed ; case remanded. 


E 
Before Mr. S usiice Rampini and Mr. Fustice Sharfuddin. 
BAIJ NATH RAM GOENKA 


v. 
NAND KUMAR SING AND OTHERS." 


Rerenue Sule Law (Act KI of. 1859), Seo, 26— Order setting aside a sale— 
Review by Commissioner —' Final.’ 


Under Act XI of 1859 a Commissioner or any Hevenue authority cannot 
review or set aside an order once legally passed by him. 

A Commissioner or Revenue authority who has once set aside a sale under 
Act XI of 1859, has no power to revoke or modify that order passed by him 
under the Act. " 

An order by a Commissioner reviewing a previous order made by him 
would be «ira vires and of no effect. 

The word “final” in section 25 of Act XI of 1895 means “not open to 
review.” $ 

Lala Prayag Lal v. Jai Narayan Singh (1) followed. 

Hira Lal Mukerji v, Premmoyee Debi (2), gadarioharya v. Ram Chandra 
Gopal arant (8), Ram Chandra Narayan Kulkarni v. Draupadi (4) and 
Ganeswar Singh v. Ganesh Das (5) referred to. 

Matangini Debi v. Girish Ohunder Chongdar (6) explained. 


* Appeal from Original Decree No. 77 of 1906, against a decree of Babu 
Tej Chandra Mukerji, Additional Subordinate Judge of Monghyr, District 
Bhagalpur, dated the 28th November 1905.. 


(1) (1895) I. L. R. 22 Calc, 419 at 424-5. 
(3) (1905) 2 C. T.. J. 306, ics 
(8) (1893) I. L. R. 19 Bom, 118. s 
(4) (1895, I. L. R. 20 Bom. 981. 

(5) (1900) 4 C. L.J 177; I. L. R. 38 Cale?1178. 

(6) (1903) I. L. R, 30 Cale. 619; 7 C. W, N, 483. 


Vot. VÍ] . ..  . HIGH COURT. 


Appeal by Defendant No. 2. 


Suit to obtain a declaration that an order of the Commis- 
sioner reviewing his own order setting aside a sale under Act 
XI of 1859, that is, for arrears of Government Revenue, was 
illegal and udrra vires, and to recover possession and mesne 
profits. 

The facts of the case appear from the judgment. 
Dr. Rash Behary Ghose and Babus Foges Chunder Roy, 
,Digumber Chatterji and Khetra Mohim Sen for the Appellant. 


Mr. Hill and Babus Dwarka, Nath Chuckerbutly and, 


Debendra Chandra Muilh£ for the Respondents. 


CA Ne 


The judgments of the Court were as follows :— à 


Rampini J.—This appeal arises out of a suit brought (1) 
to obtain a declaration that an order by the Commissioner of 
Bhagalpore dated the 21st June, 1900, reviewing and setting 
aside an order of his of the 23rd March, 1900, by which he had 
set aside a sale for arrears of Government Tevenue, was illegal 
and uétra vires, and to recover possession and mesne profits of 
the mehal, and (2) in the alternative to set aside the sale on the 
ground of irregularity in the service of processes and of 
inadequacy of price resulting therefrom. 

The facts are that the plaintiffs mehal was sold by the 
Collector of Monghyr on the 2nd January 1900, for arrears of 
revenue. Appeals were afterwards preferred to the Commissioner 
both by the plaintiff and by certain co-sharers of his. The 
minor plaintiff's appeal was dismissed on the grpund that he had 
not made the auction purchaser a party. The appeal of the 
other co-sharers was successful and the sale was set aside on, the 
23rd March 1900. On the 21st June 190o, the Commissioner 
reviewed his order cancelling thé sale, set it aside and affirmed 
the sale. The defendangs Ist party have now been put in 
possession of the mehal by the Collector of Monghyr. 

Hence, the suit for the reliefs mentioned above. 

The Subordinate Judge has held that the Commissioner 
could not review and set aside his order of the 23rd March, and 
therefore that the order of that date setting aside the sale holds 
good. The plaintiffs are accordingly entitled to possession. 
He further holds in the alternative that there is no proof of the 
service of the notjce of sale, that the property was sold for an 
inadequate price, but that there is no direct evidence ‘to show 
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that the inadequacy of price is the result of the non-service of 
the notices of sale. 

He has accordingly given the plaintiffs a decree. 

The defendant's appeal. On their behalf it has been urged 
(1) that the Comfmissioner’s order of the 21st June 1900, setting 
aside his previous ortler annulling the sale was within his powers. 
(2) That the present suit must accordingly fail, unless the 
plaintiffs can establish the grounds specified in section 33 of 
Act XI of 1859. (3) That the plaintiffs never pleaded that no 
notice of the application for review was given, no issue on this 
point was raised or any evidence adduced in support of it and 
therefore the Subordinate Judge was wrong in holding that the 
order of review was bad for want of notice of the application for 
review, (4) That the Commissioner could in any case discharge 
his previous order of the 23rd March and the Civil Court 
cannot ca]| in question the propriety of his having done so. 
(5) That aly notices of the sale of the mehal were duly 
served and a certificate of sale obtained and the Subordinate 
Judge could not go into the question of the service of the 
notices. (6) That the price for which the property was sold was- 
adequate. (7) That there is no direct evidence to connect the 


-inadequacy of price with the non-service of the notices and 


(8) that the Subordinate Judge should not have allowed the 
plaint to be amended and some of the defendants to become 
co-plaintiffs, as was done after the remand by this Court. 

The decision of the appeal really turns on the question 
whether the Commissioner had power on the 21st June to review 
his previous ordeg of the 23rd March setting the sale aside. 
It is to be noted that sale was entirely set aside, and though 
this was done at the instagce of some of the plaintiff's co-sharers, 
the order was obviously one which affected all the owners of 
the estate. 

Now, the Commissioner himself admitted on the 31st July 
1900, that his order of the 21st June was illegal, and that he had 
no power to review an order once legally passed under the 
provisions of the Sale Law, Act XI of 1859. The Board of 
Revenue was clearly of the same opinion ; see its order of the 
sth September 1900. ; 

Then it is obvious and admitted that there is no express 
provision in Act XI of 1859, by which a Commissioner or any 
Revenue authority can review or set,aside am order once legally 
passed under the Act. 


Vou. VE], HIGH court. 


The learned pleader for the appellant however relies on the 
following cases, Zuffuezool Hossain v. Raghunath Pershad (1) 
in which a passage at page 48 is especially cited, Zalifeswar Singh 
v. Mohunt Ganesh Das (2), Nusheeruddeen Khan v. Indranarain 
Chowdhury (3), Badaricharya v. Ramchandra (4) Ramchandra 
v. Diaupads (5), Matangini Debi v. Girish Chunder Chohgdar (6), 
and Hiralal Mukerji v. Premamayt Debi (7). On tbe authority 
of these cases the learned pleader for the appellant argues, (1) that 
a Commissioner or any Revenue authority has always power to 
review or set aside an erroneous order of his, and that it is his 
duty to do so; and (2) that the word “ final” in section 25 of 


Act XI of 1859, as amended by section 2, Act VII (B. C.) of 1868 * 


on which it has been argued that the power to review an order 
under the Act is expressly barred, means no, more thdh “ nat 
open to appeal," and does not prohibit either review or revision. 
We are unable to agree to either of these contentions. A Com- 
missioner or Revenue authority who has once set dide a sale 
under Act XI of 1859, as was done in this cage, anf which was 
actually carried into effect, has no power,such as may or may 
not be inherent, or vested by statutory enactment, in a Civil 
Court, to revoke or modify an order passed by him under the 
Act, and the word “final,” whatever its meaning may be in other 


Acts, (for all the cases relied on by the learned pleader for the 


appellant relate to Acts other than Act XI of 1859) must, I think, 
in section 25 of Act XI, be interpreted as meaning at least * not 
open to review." 

The matter would seem to be set at rest, so far as this Court 
is concerned by the decision in Lala Pryag Lal v. Fat Narayan 
"Singh (8). In this case it has been laid down that the provi- 
sions of the Code of Civil Procedure relating to reviews of 
judgment have not been extended tò proceedings under Bengal 
Act VII of 1868 and VII of 1880, and consequently in that case, 
it was held that the order passed on review, confirming the sale, 
was ultra vires and of no effect. 

In the judgment it is said: “TJ cannot admit that such a 
.power of review is inherent in every Judicial or Revenue officer. 
It is a power expressly given by law to Judicial Officers under 
certain conditions, and, therefore, it cannot be assumed that when 


(1) (1878) 14 M I, A, 40. 
(2) (1906) L. R. 83 L A. 134 ; I. L. R. 33 Cale. 1178. 


(3) 418,0) 5 M - 93. (6) (1908) I. L. R. 30 Cale, 619. 

(4) (1898) I L I9 Bom, 118. (7) (3805) 2 C. L J. 806, 

(5) (1895) I. L x go Bom. 281. (8) (1895) I. L. B. 22 Calc. 419. 
e. e 
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Civi | not so given, it is inherent in every officer. If this had been so, 


1907. there need not have been any legislation on the subject. We 
Bai Ni th Rain Cannot hold that all this legislation was unnecessary. But in 
A * 
e . “Goenka respect of the matters now before us, we find that those portions 


Nand Kumar Bing, Of the Code of Cjvil Procedure, which confer the power to review 
a'judgment and regulate the exercise of such powers, have not 

Rampini " been extended to proceedings under the Bengal Acts of 1868 and 
1880, section 19 of the Act of 1880 declares that certain portions 
of the Code of Civil Procedure shall be applicable to proceedings 
, taken in regard to certificatés, but we find that the portion of the 
Code which refers to review of judgment forms no part of the 
law set out in that section. The sections of the Code of Civil 
Procedure relating to appeals are also omitted, but the reason for 
this omission is clear. The right of appeal is conferred by Bengal 
Act VII of 1868, section 2, and this, as it was held in the case of 


.. Sadhusaran Singh v. Panchdeo Lal (1), in which we concur, was 

. held to ‘be eapplicable to proceedings under the Act of 1880, by 
reason of section 2 of that Act. There is no provision made for 

. i an application for*review of a judgment passed on appeal by a 


Commissioner under the powers conferred by section 2 of Bengal 
Act VII of 1868. The Acts of 1868 or 1880 are both of them 
silent in this respect. We find, rather, that the law has provided 
. Other means for correcting an order passed by the Commissioner 
on appeal, for section 24 of the Act of 1880 has conferred on the 
Board of Revenue the power of general supervision and control 
over proceedings of Commissioners under that Act, so that any 
person who may be dissatisfied with an order passed by a Commis- 
sioner on appeal has thus his remedy by bringing it under consider- 
ation of the Board of Revenue. By not providing for a review of 
such an order, either expressly or by extending to such orders the 
Code of Civil Procedure relating to reviews of judgment and by 
g giving to a superior authority, the Board of Revenue, the power to 
supervise and control any order passed py a Commissioner, the 
Legislature has, in my opinion, decļared an intention that such an 
order shall not be open to review, but is open to revision by the 
Board of Revenue with thesame result.” With these observa- 

° tions I entirely concur, and have nothing to add to them. 
$7 a It is therefore unnecessary to discuss in detail the judgments 
cited -by the learned pleader for the appellant or his other pleas, 
e tending to show that the Commissiomer’s order of the 21st J une 

i 1900, was good and within his powers. ig e 


(1) (1886) I. L. R. 14 Calo, 1, 
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This practically settles the appeal and it is useless to consider 
whether the sale could be set aside. The sale was rightly or 
wrongly set aside by the Commissioner and his subsequent order 
afhrming the sale was stra vires and of no effect.” 

At the same time, I would observe that L,entirely disagree 
‘with the Subordinate Judge in holding that there was no evidence 
of the service of the notices of sale. I consider that there is suffi- 
cent evidence of that. The chowkidars who deny the service 
are not telling the truth. Then, if there was any sale, the appel- 
lant has obtained a certificate of sale which under section 8, 
Act VII of 1868, debars any contention as to the non-service of 
the notice being raised. Whether the price at which the estate 
was sold’ was adequate or not, the Subordinate Judge has himself 
found that there was no direct evidence to connect the inadequacy 
of price with the non-service of the notices. 

There remains the question whether the Subordinate Judge 
was justified in allowing the plaint to be amendgd “after the 
remand of the case by this Court. I see no reason why the plaint 
should not have been amended, and the Gefendant co-sharers 
allowed to join the plaintiff in the suit. Their suit was not 
barred by limitation and the Subordinate Judge has only allowed 
them mesne profits from the date of the decree. 

I would accordingly dismiss this appeal with costs. 

Sheodin wil only get the costs incurred by him after the 
order of remand when he was made plaintiff. The respondent's 
cross-appeal is not pressed and is, therefore, dismissed. 


Sharfuddin J.—I concur in the judgment of my learned 
brother, but would add the following obserwations. It appears 
that in the case of Lala Prayag Lalv. Fat Narayan Singh (1), 
the learííed Judges have relied upon the provisions of sections 19 
and 24 of Act VII (B. C.) of. 1880. I find that the provisions 
of these sections have been re-embodied in the repealing Act 
I (B. C.) of 1895 (vide seations 19—30). 

I find that the appellants in the present appeal have relied 
upon many authorities, one of which is the case of Matanginr 
Debi v. Girish Chundra Chongdar (2). 'The head notes of this 
case are a little misleading. In this case it appears that a 
certain mehal was sold for arrears of Cess under section z1 of 
Act I (B. C) of 189§ on the 31st January, 1896. Thereupon, 
plaintiff No. 3 applied t® set aside the sale on making the 

e 


& 
(1) (1895) I. L B. 22 Calc. 419. (2) (1908) I. L. R, 80 Calc. 619, 
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.necessary deposit under section 19 of that Act. The deposit 


was made, and the sale was set aside by the Certificate Officer ` 
on the 14th February 1896. The auction purchaser then 
appeared and objected to the cancellation of the sale on the 
ground that the plaintiff No. 3 was not a party entitled under 
section 19 of the, Act to make the deposit and apply for the 
cancellation of the sale. The Certificate Officer held that he had 
the power to review his order under which the sale was set 
aside, and confirmed the said sale on the 20th March, 1896. On 
appeal, the Collector restored the first order of the Certificate 
Officer cancelling the sale, The auction purchaser then moved 
the Commissioner to revise the order of the Collector, and the 
Commissioner held that the Collector had no jurisdictifn to hear 


.the appeal and, restoring the order of the Certificate Officer 


passed in review, confirmed the sale. It was held by the learned 


. Judges that the Commissioner had the power of revision under 


section 43 et the Act aud that he haviug under that section 
affirmed the sale, it was unnecessary to consider the further 
question whether st was open to a Certificate Officer himself to 
review the order, when no such power is conferred on him by 
the Act. It was further hinted in this judgment that the case of 
Lala Prayag Lal v. Fat Narayan Singh (1) may lend some 
support to the appellant’s contention to- the effect that the 


.Certificate Officer had reviewed his own order without 


jurisdiction. 
The present appeal is with reference to a review order 


. passed by the Commissioner of Bhagulpur under which he has 


cancelled his own order of the 23rd March 1900, and affirmed 
the sale. ° | 
Act XI of 1859 does not provide for any review by a 
Commissioner of his owrf order in the matter of sale. 
It appears from the order-sheet that the Commissioner set 


“aside the sale on the 23rd March 1900, but it would seem that 
. the Personal Assistant to the Commissioner submitted the papers 


of that sale appeal to thé Commissioner on the 27th April 1900, 
for any change the Commissioner might choose to make, but 
the Commissioner observed on the 28th April, that no application 


had been made to him to revise his orders setting aside the sale. 


Then on the 15th May, 1900, a petition for revision of the order 
of the 23rd March 1900 was put in. elber on the 16th May, the 


" Commissioner fixed the 22nd June "for the "hearing and ordered 


(1) (1895) I. L. B. 22 Cale. 419, 
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a notice to be issued to the parties concerned. It does not 
appear from the record whether any such notice was served on 
the opposite party, but the allegation in the plaint is that the 
plaintifs had no information of that order and this statement has 
not been traversed by the contesting defendant. The date 
originally fixed for the hearing was, as already observed, the 22nd 
June; but this was altered to the 21st June by the Personal 
Assistant to the Commissioner. The matter was heard and 


decided exparte on the 21st June, the altered date—and the sale ' 


was affirmed on that date. Some of the authorities relied upon 


by the appellants in this appeal relate to matters under Acts. 


other than the Act XI of 1859 and they lay down that orders 
under those Acts are subject to review if they are exparte, 
ultra vires or improper. I find that these conditions are 
present in the present matter, because there is no provision 
in any of the Acts for a review of orders for sales for arrears 
of Government revenue, and, therefore, the Corgmissioner’s 
order of the 23rd March, 1900 cannot be reviewed. The order 
reviewing it was, therefore, ultra vires, exparte’ and improper. I 
have already observed that no review is allowed of an order 
by a Commissioner setting aside a sale, but if it were allowed or 
if by implication it be conceded that a review could be allowed’ 
under the authorities quoted by the appellant, then it would be 
the order of the Commissioner dated the 21st-June that would: 
seem to be subject to review and not his first order of the 23rd 
March which was sner partes and within jurisdiction. For the 
above reasons and forthe reasons stated by my learned brother, 
I concur with him in dismissing the appeal and cross-appeal. 


ALT. MG Appeal dismissed. 
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Before Mr. Fustice Brett and Mr. Fustice Mookerjee. 


HAZARI MULL AND ANOTHER 
v 


JANAKI PROSAD.* 


` Event happening aftdr the passing of order— Appellate Court, duty of— Deoree- 


holder, purohaser*—Ec-parta. decree, setting aside—Salo, recersal —Order 
setting aside ex-parte deorece, reversed. 


~~ 


A Court of appeal is not only competent, but may, under certain circum- 
stances, be bound to take cognizance of an event which has happened since , 
the order, questioned on appeal, whs passed by the Subordinate Court. 

When the decree-holder is the purchnser in execution of an ex-parte 
decree, upon reversal of the decree, the sale falls through. The fact that 
before the judgment-debtor applies for reversal of the sale, the plaintiff 
succeeds gin obtaming another decree of similar character against the defen- 
dant, docs not validale the title based upon the decree which has been reversed. 
But this doos not apply when the order of reversal of the decree is set aside 
by a superior Court and the decrce is ultimately restored. 


Set Uited mal v. Srinath Tay (1) distinguished, 
`~ Chandar Singh v. Ramdeni Singh (2) referred to.t 


- 


Appeal by the ‘Auction-purchaser. 


Application to set aside a sale in execution of an er-parte 
decree. 

The facts and arguments necessary for this report appear, 
from the judgment. 

Moulvi Mahammad Yusuf and Babu Shorashi Charan Mitra. 
for the Appellants. 

Mr. Hug and Moulvi Mahammad Jshfak for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the auction- 
purchasers against an orger setting aside a sale in execution of 
an ex-parte decree made in January 1903. Subsequently, an 
application, made under section 108 of the Code of Civil Pro- 
cedure to set aside the ex-parte deowee, was granted. An 
application was also made to set aside the sale. The validity of 
the sale was challenged on various grounds, one of which was 
that as the properties were purchased by the decree-holders 
and as the ex-parte decree on the basis of which execution had 


* 


* Appenl from Order No. 533 of 1905 sgainstean order of Babu Purno 
Chander Dey, Subordinate Judge, Tirhoot, dat@& the 28rd September 1908, 

(1) 41900) I. L. R. 27 Calc. 810. (9) (1904) I, L. R. 31 Cale. 499, 

t [Seo also Syed Nathadu v, Nallu (1903) È L. R. $7 Mad, 98—Rep.] 
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proceeded, must be set aside, the sale could not stand. The 
Subordinate Judge without considering whether the validity 
of the sale could be challenged on the merits, held that inasmuch 
as the decree-holders were the purchasers at the sale, their 
purchase could not stand when the decree itself was set aside. 
The present appeal has been preferred against.that order. 

Our attention has been invited to the fact that subsequent 
to the date of this order, this Court in another proceeding 
against the order of the Subordinate Judge setting aside the 
ex-parte decree, has discharged that order and restored the 
decree. It is, therefore, contended on behalf of the appellants 
that inasmuch as the ground on which the order of reversal of 
the sale was passed by the Subordinate Judge, cannot pow be 
supported, that order should be set aside. This contention is, 
in our opinion, obviously well-founded. This is clearly one of 
those cases in which a Court of appeal is not only competent 
but bound to take cognizance of an event which hgs happened 
since the order questioned on appeal, was passed by the Subor- 
dinate Court. It is suggested, however, by fhe learned counsel 
for the respondent, on the authority of the decision of this 


Court in the case of Set Umedmal v. Srinath Ray (1), thatv 


although the order of the Subordinate Judge setting aside the 
ex-parte decree has been subsequently reversed, that does not 
affect the validity of the order of the Subordinate Judge setting 
aside the sale, inasmuch as at the time when the Subordinate 
Judge set aside the sale, there was no decree in existence on 
the basis of which the sale could be maintained. In our opinion, 
the case relied upon is clearly distinguishable from the present, 
dnd does not in reality support the contention of the respon- 
dent. In that case, an application was successfully made to set 
aside an ex-parte decree. An application was then made to: 
set aside the sale which had been 'held on the basis of the 
ex-parte decree. This Cgurt held that inasmuch as the decree- 
holders were the auction-purchasers, when the decree had been 
set aside, the sale also must be set aside, as the foundation'for 
the sale was gone. No doubt, the Court further observed that 
the fact that upon re-hearing of the suit, after the ex-parte 
decree had been set aside, anew decree had been made which 
was identical with the original decree, would not validate the 
sale held on the basis of tle subsequently discharged ex-parte 
decree. That reasqning manifestly does not apply to the case 
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before us. Here the very ex-parte decree on the basis of which 
the sale had taken place, still stands in full force and effect. 
It is true that at one stage, it was set aside by the Subordinate 
Judge ; but assoon as the order of the Subordinate Judge was 
reversed by this Court, the decree became operative precisely 
as if it had never been erroneously set aside by the Subordinate 
Judge. It is perfectly true that when the decree-holder is the 
purchaser in execution of an ex-farfe decree, upon reversal of 
the decree, the sale must necessarily fall through. It may also 
be conceded that the fact that, before the judgment-debtor. 
applies for reversal of the sale, the plaintiff succeeds in obtain- 
ing another decree of similar character against the defendant, 
does not validate the title based upon the decree which has been 
reversed, But this doctrine does not apply when the order 
of reversal of the decree is set aside by a superior Court and 
the decree is ultimately restored. It cannot, therefore, be con- 
tended that the sale which is now sought to be set aside is a 
mere nullity. If the decree stands, the sale must also stand, 
unless the validity ef the sale can be impeached upon the merits. 
This view is supported by the decision in the case of Chandan 
Singh v. Ramdeni Singh (1). 

The result, therefore, is that this appeal must be allowed, and 
the order of the Subordinate Judge passed on the 23rd Septem- 
ber 1905, discharged ; the case will be remitted to him in order 
that he may hear the application of the judgment-debtor to 
set aside the sale on the merits. The parties will be at liberty 
to adduce evidence. 

As the order of the Goss below has been discharged by 
reason of events "which have happened subsequently to the 
passing of that order, there will be no order as to costs. 


e 
A. T. M. ` Appeal allowed : case 1emanded. 
e 
(1) (1904) I L R 81 Cale 499. 
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Before Mr. Fustice Mitra and Mr. Fustice Casfersz. 
ABIR PARAMANIK ; 


V. 


JAHAR MAHAMMAD MONDOL.* 


Transfer of Property Act (IV of 1882), Soo. 88, deores not im accordance 
with— Agreement of parties, enforcement of —Heecntion—Applscation under 
Seo. 89, whether necessary— Court's jurisdiotion—Oursus Curia—Civil 
Procedure Code (Act XIV of 1882), See, 284—Attachment before 
sale, 

The rights of the parties as between themselves having been settled by an 
agreement and the agreement not being void, it is for the Court to determine 
in what way justice should be done to the parties. 

Pisani v. Attorney General of Gibraltar (1), Sada Siva Pillai v. nene 
Pillar (2) referred to. 


— 


By a solenama (deed of compromise), the defendant agreed that a certain - 


sum of money found to be due to the plaintiff should be paid in instalments 
up toa certain year, the instalments being specified in the sana. He 
further agreed that the mortgaged property should be sold Fin default of 
payment. The Court directed that a decree be drawn up in terms of the 
aoiemama. The solenama was treated asa part of the decree and the decree 
stated that the amount should be payable in certain years, and that on 
failure to pay any one instalment the whole amount would become due, and 
the mortgaged property would, in the meantime, remain hypothecated ; that 
on failure to pay the money covered by the instalments the mortgaged property 
should be sold for realisation of the amount : 

Held, that the agreement of the parties has been expressed in proper form, 
though the form is not strictly in accordance with the Transfer of Property 
Act: There is no law which says that the decree should nót be in such a form. 
The decree is a valid one, and that the mortgaged property should be sold to 
satisfy the decretal amount. Whether an order under section 89 of the Transfer 
of Property Act is necessary or not, the Court has general jurisdiction to 
direct a sale of the property, either under section 284 of the Civil Procedure 
Code, or under section 89 of the Transfer of Broperty Act or under the two 
sections together. Such execution accords with the cursus courte, 

Section 89 of the Transfer of Property Act contemplates a certain state of 
things, but where such a state of things doss not exist, that section does not 
exclude other ways of enforcing a decree, if such a decree is otherwise valid 
in law. 1 

Held further, having regard to the form of the decree, it is not necessary 
that there should be an attachment before sale. 


* Appeal from Appellate Order No. 487 of 1906, against the order of 
J.N. Roy, Esq, Officiating District Judge of Mymensing, dated the 28th 
July 1906, reveising that,of Babu A. K. Roy, Munsiff, Jamalpur, dated thd 


23rd May 1906. 
(1) (1874) L, B. 6 P, 0, App. 616. 


(2) (1875) L. R. 2 174. 219415 B. L. R. 388 ; 24 W. R. 193. 
[See Zhakoor Duyal Singh v. Sarju Pershad Afissir, (1892) I, L. B. 20 
Calc. 22, oo Poe vat onus Rep. 
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Appeal by the Plaintiff, decree-holder. 


Application by the Decree-holder for an order absolute for 
sale, that is, for an order directing the sale of the property in 
terms of the compromise decree, the judgment-debtor having 
failed to pay the instalments as contemplated by the solenama 
and the decree. 

The facts of the case appear fully from the judgment. 

Babu Mukunda Nath Roy for the Appellant. 

Babus Promotho Nath Sen and Nares Chandra Sen Gupta 
for the Respondent. 


The judgment of the Court was delivered by 


Mitra J.—This appeal arises out of a suit brought on the 
18th September 1898 by the plaintiff, mortgagee, on his mortgage. 
On the zoth February, 1900, the parties came to an amicable 
adjustment of their dispute and filed a petition of solenama. 

$ 

By that selenama, the defendant agreed that a certain sum of 
money found to be due to the plaintiff should be paid in 
instalments up to the year 1312, the instalments being specified 
in the solenama. He ‘further agreed that the mortgaged 
property should be sold in default of payment. The Court 
passed an order on the same day, the 2oth February 1900, 
directing that a decree be drawn up in terms of the solenama. 
The decree was actually drawn up on the 23rd March following. 
‘The solenama was treated as a part of the decree and the 
decree stated that the amount should be payable in 6 years, and 
that on failure to pay any one instalment, the whole amount 
would become due,and the mortgaged property would, in the 
meantime, remain hypothecated. The decree was not in proper 
form asit did not direct a sale of the hypothecated property 
on the failure of the defendant to comply with the other terms 
of the solenama. 

When the decree-holders applied fqr execution of the decree, 
an objection was made by the judgment-debtor that no execution 
could be issued unless the decree-holder obtained an order under 
section 89 of the Transfer of Property Act directing the sale of 
the property. That objection was allowed. It is now contended 
before us on behalf of the defendant that his objection was 
wrongly allowed by the Court, and that the decree-holder HOME 
to have appealed from that'order.  ® 

Thereafter the decree-holder applied for-an amendment of 
the decree. Notice was issued on the judgment-debtor, and he 
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objected to the amendment. The Court after hearing both sides ae 

came to the conclusion that the decree should be amended and 190% , 
directed an amendment by insertion of words to the effect. Abir Paramanik 

“ On failure of the defendant to pay the money covered by the v. . 
instalments, the mortgaged property should be seld for realisation Vor cen age 

of the amount." This was on the 27th February, 1905. On the Mitra, J. 

3rd November, 1905, the decree-holder applied for an order — 


absolute for sale that is, for an order directing the sale of property 

in terms of the decree, as amended, the judgment-debtor having 
failed to pay the instalments as contémplated by the solenama 
and, the decree. The application was opposed, but the Munsiff L 
held that there was no bar to the Court making an order absolute 
and he made such an order. 

On appeal from the order of the Munsiff by the defendant os j 
to the District Judge, he held that having regard to the form of " 
the decree as amended, no order under section 89 of the Transfer s, 
of Property Act could be made and that the decree-hplfer could ° 
realise his money by a fresh suit only and not by execution of 
the decree. The learned Judge’s view is that'as the decree was s 
not strictly in the form prescribed by the Transfer of Property 
Act, the provisions of the Act did not apply. 

The decree-holder has now appealed from the order of the 
District Judge. It is conceded, and very properly conceded, by 
the learned vakil for the defendant, respondent, that the judgment 
of the District Judge so far as it says that the remedy of the 
decree-holder lay in the institution of a suit under the decree 
of the Court is erroneous. 

The only question, therefore, for consideration is—is the , i 
decree-holder entitled to obtain an order absolute for sale under 
section 89 of the Transfer of Property Act and then sell the 
property or may he realise ms money by a sale of the property 
without such an order. The question is really one of form. The . 
parties agreed that the money cov ered by the decree should be 
realised in a particular way, rz. by. sale of the hypothecated 
property. The agreement of the parties has been expressed in 
proper form, though the form is not strictly in accordance with 
the Transfer of Property Act, and it could not be in strict form. : 
The Court gave effect to that intention by its decree, and the èe ° d 
Court acted within jurisdiction. Decrees in the present form : 
are common whenever payenent is agreed to be made by instal- : 
ments, .and there is no law which says that the decree should . 
not be in such a form. DE l zx ow i 


» 
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Qrvib) , The objection of the judgment-debtor to the amendment 
: 1907. of the decree was.most improper and it was properly disallowed- 
cs After the amendment was made the Court had full jurisdiction 
Abir Paramanik ; . l dd 
°, v. to carry out the intention of the parties. It is immaterial 
salin aana whether the prowisions of section 89 of the Transfer of Property 
Oe oUm Act were strictly applicable, or whether the decree-holder should 
Ahira, JJ; è . 
LA have had recourse to the ordinary mode of procedure relating 


to the execution of decree. Such execution accords with the 
cursus curte. The Court had to carry out the intention of the 
parties expressed in the decree made by it. 

x In Asani v. Attorney-General for Gibraltar (1) Sir Montague 
E. Smith, in delivering the judgment of the Judicial Committee, 
observed :—'' The rights of the parties as between themselves 
having been settled by an agreement and the agreement not 
being void, it is for the Court to determine in what way justice 

jet should be done to the parties." In Sada Swa Pillai v. Rama- 

. linga Pilia (2), the Judicial Committee observed, in a case 
where the decree' did not direct realisation of mesne profits 
subsequent to the institution of the suit as to which application 

was made and allowed, that—'" the Court had a general juris- 
diction over the subject-matter though the exercise of that 
jurisdiction by the particular proceeding might have been 

- irregular. The case, therefore, seems to fall within the prin- 
ciple laid down and enforced by this Committee in the recent 
case of Pisani v. Attorney-General for Gibraltar (1) in which 
parties were held to an agreement that the question between 
them should be heard and determined by proceeding quité 
contrary to the ordinary cursus curta." 

Thus, there is ample authority to enable a Court to do 
justice as between the parties, and to direct enforcement of the 
decree as against the judgment-debtor. Section 89 of the 

: Transfer of Property Act no doubt contemplates a certain state 

of things ; but, where such a state of thjngs does not exist, that 

section does not exclude other ways of enforcing a decree, if 
such decree is otherwise valid in law. We have no doubt that 
the decree which was made in this case is a valid one, and that 
the mortgaged property should be sold to satisfy the decretal 

" amount. Whether an order under section 89 of the Transfer 

of Property Act is necessary or not, the Court had general 

jurisdiction to direct a sale of the” property, either under 

section 284, Civil Procedure Coda, or under section 89 


(1) (1874) L. R, 6 P, C. 616. (2) (1875) L. R. 2 I. À, 2 19. 
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of the Transfer of Property Act, or under the two sections read 
together. i 

We direct that the Lower Court do proceed to sell the 
property in accordance with the application made by the decree- 
holder. 

A question may arise whether an attachment is necessary 
or not. Having regard to the form of the decree, we think that 
itis not necessary that there should be an attachment. The 
case should go back to the Munsiff who should carry out the 
above directions. i 

The respondent must pay the appellant's costs, including _ 
‘costs of this Court which we assess at 2 gold mohurs. 


A. T. M. : Appeal aflowed. 


o 


f Before Hon'ble R. F. Rampini, Acting Chief Fustice and 


Mr. Fustice Sharfuddin. 2t 
MAHARAJA SIR JATINDRA MOHUN TAGORE 
_BAHADUR e 
v. 


. JOGENDRA NATH ROY AND OTHERS.” 


Ohowhidari Chakran land—Chowkidari assessment — Arrears for 3 years— 
Act VI af 1870 (BO), section 55—Act XT of 1859, sections 5,0.—Sale 
-Jor arrears of 8 years—S8ale, validity of. 
Section 65 of Act VI of 1870 (B.C.) does not prohibit the Oollector 
selling the land for the arrears of Chowkidari assessment of more than one 


year, If he so sells, his proceedings are irregular, but the sale is not necessarily | 


or ipso facta void., 

If a Collector issues a notice under section 6 instead $f under section 5 of 
Act XI of 1859, it is a mere irregularity which does not render the sale a 
nulhty. 


Bageswari Prasad Singh v. Mahomed Gowhar Ali Khan (1), and Deo 


Nundan Singh v. Manbodh Singh (2), referred to 


Appeal by the Auctign-purchaser, Defendant. 
Suit to set aside a sale for arrears of Chowkidari assessment. 


The facts and arguments appear fully from the agmen 
oi the Court. i 


- 


* *Appeal from Appellate Based No, 2050 of 1905 against the decree of 
Moulvi Abdul Barry, Subordinate Judge, Hoogly, dated the 7th June 1905, 
confirming that of BabueSaroda Prosad Bakshi, Munsiff, Hoogly, dated the 
Sth July 1904, e 


(1) (1903) I. L, R, 81 Calo, 256; L. R. 31 I. A. 62. 
(2) (1904) I. L. R, 32 Calo, *11. 
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Orv, : . Babus Nilmadhub Bose, Sib Chandra Palit and Hara* 
..— 1997. Prasad Chatterjee for the Appellant. 
TE RRT Babu Surendra Chandra Sen for the Respondents. C. A. v. 
. La ee The judgment of the Court was delivered by 
“Jogen LR Rampini C J.—This is an appeal against a decision of the 


Roy. Subordinate Judge of Hooghly in which he has set aside a 
June, 12. sale held by the Collector of Hooghly for arrears of chowkidari 
— assessment. He has held that the Collector had no jurisdiction 
to sell the land. 
It appears that the Chaukidari assessment on some chowkidari 
N chakran land was in arrears for small sums due for 3 years. The , 
totalarrears came to Rs. 8-9-3. 'The Collector then issued a 
notice ynder section 6 of Act XI of 1859 and sold the land. 
The Courts below have held that the Collector could not sell 
the land for the arrears of 3 years, but could sell it for the arrears 
jt of one year only and that thé Collector should not have issued a 
i notice unde section 6, but under section 5 of Act XI of 1859. 
The defendant; who is the auction purchaser, appeals. It 
x appears to us that the Collector had jurisdiction to sell the land. 
Section 55 of Act VI of 1870, which gives the Collector 
jurisdiction to sell, does not prohibit his selling the land for the 
arrears of more than one year. 

The lower Courts observe that his powers are restricted by 
form D, which is the form of notice prescribed for the demand 
of arrears of chowkidari chakran land. "This notice provides for 
the demand of one year's arrears and section 55 prescribes that ' 
unless the arrears are paid within the time specifed in the 
i 7 notice, the Collectpr shall proceed to sell the land. Now, in’ 

this case it is not denied that notices in form D were issued and 
duly served. It is not alleged that there was any irregularity 
in the notices. Three notices in form D for each year’s arrears 
; were therefore presumably issued and served. Thè arrears due- 
for each year must have been very small seeing that the total 
of the three years’ arrears came to Rs. 8-9-3. The Collector 
then issued a notice, or notices under section 6. This would 
appear to be quite correct. Section 6 is the section under which. 
b notices should be issued when there is an arrear due for the 
* œ current year as in this case. It is said the Collectors should have 
issued a notice under section 5 of Act XĻ of 1859. But this is 
ji the.section under which notices shêuld be issued when the: 
g arrears are for years other than those eo! the current year. But 
even if the Collector issued a notice under section 6, when he 


` 


Yo’ : e 
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should have issued one under section 5, this would appear to e CIVIL, 
be a mere irregularity, which does not render the sale a nullity. 1900...  , 


[Deo Nandan Singh v. Manbodh Singh (1), Bageswari Prasad —— Maharaja Bir 
Singh v. Mahomed Gowhar Ali Khan (2). Then seeing that  Jatındra Mohun — e 
: M Tagore Bahadur 

section 55 does not prohibit sales under the Aot for more than - 4 
one year's arrears, it does not appear to us that there was any iss AME 
ilegality in his proceedings, which would render the sale by 
him in this case one without jurisdiction and a nullity. NO 
doubt from the terms of section 55 it would seem to be intended 
that the Collector should proceed to sell the land, when the : 
arrears of one year, for which a notice in form D has been issued, 
are not paid, but section 55 does not expressly lay down that 
this should be done, far less that if he waits till the insignificant > 
arrears due for each year amount up to even so small a sum as 
Rs. 8 odd and then proceeds to sell, his proceedings are entirely 
null and void and without jurisdiction. It would seem to us .. 
- thatat the worst, the Collector's proceedings are irrabular but ° 
that the sale is not necessarily or 1450 facto void. 
The: respondent's pleader has called our attention to a * 
passage in the judgment of the first Court, in which it is said 
that there was no arrear due for 1307, and that the plaintiffs 
are proved to have paid it fully to one Mihir Lal Bhatta- 
charjee who was the collecting panchayet for that year,- further, 
that the arrears for the other years were tendered to the: 
panchayet but he would not take them, because he had: 
already made a report, to the Collector and that there is no 
reliable proof that he had made any such report. But it is not 
the case of the plaintiffs that there was no agrear due for 1307, z 
or for any year. They do not allege this in para. 7 of their 
plaint. As for their allegation that the tender ofthe arrears 
for other years were improperly refused by the panchayet, this. 
point seems never to have been raised far less pressed in the 
Court below. There is 4 thing to show that the panchayet 
was wrong in refusing the arrears, which were evidently tendered 
too late, or that anything but actual payment or deposit of the 
arrears, can render a sale under the provisions of Act VI of 1870, 
absolutely void. l $ 
We accordingly decree this appeal with costs. e: * j 


A. T. M. e Appeal allowea. 


e 
(1) (1904) I. L. B. 32 Calc. 111. (2) (1903) I. L. 81 Calc. 956. 


Rampini, J, 
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Before Mr. Fustice Brett and Mr. Y ustice Mookerjee. 


RAMYAD SAHU AND OTHERS 
U 


BINDESWARI KUMAR UPADHAY AND OTHERS." 


Sale, setting aside—Cicil Procedure Code (Aot XIV of 1882 )—8Secs. 311, 244, 
Second appeal — Order, passing of, erent happening after, —Dwuty, Appellate 
Court—.Eoparíe decree—Sale—Application to set aside ex-parte decree, 
pending— Court, discretion of, 

When the judgment-debtor does not seek to get aside the sale on the ground 
of any material irregularity in the publication or conduct of the sale a8 contem- 
plated by section 311 of the Civil Procedure Code, but on grounds which, if 
valid, can be advanced only under section 244 of the Code, for instance, the 
ground (that the decree in execullon of which the decree-holder purchased the 
property has been subsequently set aside, a second appeal hes. 

Set Umedmal v, Srinath Roy (1), and Chandan Singh v. Ramdeni Singh (2), 
referred to. 

It is got only competent toa Court of appeal but it may be its duty to 
take notice W events which have happened since the order challenged in 
appeal was made, ° 

Hazari Mult v, Janak Prosad (8), and Ram Ratan Sahw v. Mohwnt 
Sahu (4) followed. i 

When a sale has been set aside on the ground that the decree in 
execution of which the sale took place has been nullificd by an exparte 
decree in a regular suit, and an appeal has been preferred against the order 
setting aside the sale, if during the pendency of the appeal, the exparte decree ia 
set aside and the original decree restored, the appeal ought to be allowed and 
the sale restored, . 

Appeal by the Auction-purchaser. 

Application by the judgment-debtor to set aside a sale on the 
ground, that the decree on the basis of which the sale had taken 
place had been subsequently set aside. 


The facts and arguments necessary for this report appear from 
the judgment. e 

Babu Chandra Sekhar Banerjee for the Appellants. 

Babus Luchmi Narain Singh and Gonesh Dutt Singh for the 
Respondents. A 

The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal against an order of the 
District Judge of Muzaffarpur by which he confirmed an order 
of the Subordinate Judge, setting aside an execution sale. 

* Appeal from Appellate Order No. 481 of M906 against the decision of 


E P. Chapman Esq, District Judge of Muf&ffarpur, dated the 30th August 
1906, affirming that of Babu Purna Chandra De, Subordinate Judge of 


Muzaffarpur, dated the 9th June 1906, r 
(1) (1900) I. L. R. 27 Calc. 810. (3) (1907) 6 C. I, J. 92, 
(2) (1904) I. L, B, 81 Calc. 499. (4) (1907) 6 C, L, J. 74. 
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It appears that on the 30th June 1902 the appellants obtained 
a decree against Bindeswari Kumar Upadhay and Durga Kumar 
Upadhay, two of the respondents before us. In execution of 
this decree the properties of the judgment-debtors were sold on 
the 4th January 1906 and purchased by the decree-holders them- 
selves. Meanwhile, one of the judgment-debtors had commenced 
an action to set aside the decree. An exparte decree was made 
in this suit on the 5th January 1906, by which the decree made 
on the 30th June 1902 was set aside. Subsequently the judg- 
ment-debtors made an application to have the sale held on the 
4th January 1906, set aside on the ground that the decree on the 
basis of which the sale had taken place had been subsequently 
set aside. On the gth June 1906, the Subordinate Judge set 
aside the sale. me 


It appears that the decree-holders auction-purchasers asked ' 


the- Subordinate Judge not to deal with the application to set 
aside the sale inasmuch as they had already taken ppeceedings 
to set aside the exparte decree of the 5th January 1906, by which 
the decree made on the 30th June 1902 was discharged. The 
Subordinate Judge, however, dealt with the matter, and held that 
as the decree on the basis of which the sale had taken place was no 
longer subsisting, the sale must necessarily be set aside. On the 
22nd August 1906, the exparte decree made on the sth January 
1906 was set aside and the suit directed to be reheard. Mean- 
while, the decree-holders auction-purchasers, had appealed to 


the District Judge against the order setting aside the sale; _ 


when this appeal came on for hearing on the 30th August 1906, 
the exparte decree had been set aside, with the result that the 
original decree had been restored and was in full force. It was 
argued on behalf of the appellants that as the original decree 
had .been subsequently revived, they “were entitled as a matter 
of right to have the order of the Subordinate Judge setting 
aside the sale, discharged. The learned District Judge, however, 
held, that inasmuch as thé order of the Subordinate Judge was 
correct on the date on which it had beeh passed, he could not 
interfere with it on appeal. The present appeal is directed 
against this order of the District Judge. 

-A preliminary objection, that no second appeal lies to this 
Court, has been taken at the hearing, by a person who, upon 
his own application, “has Deen added as a respondent since the 
appeal was preferred ; this respondent appears to have purchased 
the disputed property on the 20th March 1906, at a sale held in 
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execution of another decree obtained by a creditor of the 
judgment-debtors. In our opinion, it is beyond dispute that 
the present appeal is competent under section 244 of the Civil 
Procedure Code. It was suggested by the learned vakil for the 
respondents that the application to set aside the sale must be 
treated as one under section 311 of the Code of Civil Procedure, 
and that consequently a second appealis barred by the decision 
of the Full Bench of this Court in Nava Kumar Roy v. Golam 
Chandra Dey (1). In our opinion, there is no force in this 
contention. The appellants do not seek to set aside the sale 
on the ground of any material irregularities in tbe publication 
or conduct of the sale as contemplated by section 311 of the 
Civil Procedure Code. They seek to set aside the sale on 
grounds which, if valid, can be advanced only under section 
244 of the Code. This point is really concluded by the 
decisions of this Court in the cases of Set Umedmal v. Srinath 
Ray (2?*w«nd Chandan Singh v. Ramdeni Singh (3). The 
preliminary objection must, consequently, be overruled. 

As regards thé merits, there can be no possible question 
that the appellants are entitled to succeed. As was pointed 
out by this Court in the case of Hasari Mull v. Fanak 
Pershad (4), in which an analogous question arose- under 
somewhat similar circumstances, the Court of appeal in 
determining the question of validity of the execution sale 
is bound to take into consideration the circumstances 
which have happened since the order of the Court of first 
instance was passed; this belongs to the class of cases in 
which it is not only competent to the Court of appeal, but it 
may be its duty, to take notice of events which have happened 
since the order challenged in appeal was made [Ram Ratan Sahu 
v. Mount Saku (5).] In the present instance, there would not 
have been any difficulty or complication if the learned Subor- 
dinate Judge when he had to deal with the application to set 
aside the sale on the ground that the decree on the basis of 
which the sale had taken place was subsequently set aside, had, 
instead of passing an order on the 9th June, postponed the 


.hearing till the application under section 108 of the Civil 


Procedure Code to set aside the exparte decree had been disposed 
of. We are of opinion that he did not exercise a wise discretion 


& 
(1) (1891) I, L. R. 18 Calo. 422. (8) (1904) I. L. R. 31 Calo, 499. 
(2) (1900) I L. R. 27 Calc. 810. (4) (1907) 6 C, L. J. 92, 


(b) (1907) 60, L. J, 74. 
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in dealing with the matter during the pendency of that 
application. No doubt his order was correct on the date on 
which it was made, because on that date there was no subsisting 
decree to support the sale. But when the matter was heard 
on appeal before the District Judge, the expgrte decree which 
nullified the original decree had been already set aside and the 
original decree had thus been restored. When the Court of 
appeal which had seisin of the matter was apprised of this 
circumstance, it was bound to take notice of it, and grant relief 
to the parties accordingly. It was suggested on behalf of the 
respondents that the order setting aside the sale should stand, 
till the disposal of the suit instituted to set aside the decree, 
and that if that suit ultimately fails, the appellants should be 


7, 
Bindeswari Kumar 
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permitted to re-execute their original decree, In our opinion, | 


this course cannot possibly be adopted ; in the first place, this 
means that the respondents are to have the benefit of the 
reversal of the sale during the pendency of the Suit to set 
aside the decree; in the second place, as:the appellants have 
already executed their decree, they cannot be called upon to 
execute it again after the suit of the respondents fails. 

* The result, therefore, is that this appeal must be allowed, the 
orders made by the Courts below discharged, and the sale which 
took place on the 4th January 1906, restored. The appellants 
are entitled to their costs in all the Courts. We assess the 
hearing fee in this Court at two gold mohurs. 


A. T. M. Appeal allowed. 


Before Str W. Comer Petheram, Kt. Chief Justice and 
Mr. Fustce Gordon. * 


TINCOWRI DEBI 
eU 


SUTTYA DOYAL BANERJI AND ANOTHER." 


Cil Procedure Codo (Aot XIV of 1882), Seo. 398— Account, Oommisnoner 
to ewamine— Commissioner's duty— Commissioner, when to take evidence under 
section 398, Civil Procedure Code— Commissioner, not a Judge or an Arbi- 
tratur-——Decision of Commissioner, value of. 

On an application by the parties, the appellate Court ordered a certain 
vakil to be appointed Commissioner with powers under secion 398, Civil Proce- 
dure Code, to examine the accounts and objections to the same, and it was further 
ordered that the vakil shouldesubmit to the Oourt his report on the said 


accounts and objections : 
a 


* Appeal from Original Decree No, 823 of 1875. 
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Hold, that the object of the order was to refer to the Commissioner the exami- 
nation of the acoounts for the purpose of enabling the Court to see what the 
accounts were, and the duty of the Commissioner was to make out an account, 
showing to the.Court exactly, what the account in the books stood and nothing 
else. The business of the Commissioner was practically to place himself in the 
position of an assistant to the Court, so as to give the Court all the information 
which the accounts gave and thus to enable the Court to come to a decision. 

Held further, that under section 398 of the Code of Civil Procedure, the 
Commissioner is entitled to take evidence in the matter referred to, so as to ^ 
be able to report to the Court for the purpose of enabling it to give a judgment 
on the points at issue. 

The Commissioner cannot deal with the case asif he is the Judge or an 
arbitrator appointed by the parties. 

If the Commissioner's report does not show what the accounts are, but 


` merely contains a decision in favour of one party, the report iS waste paper 


, and is of no assistance to the Court, whatever, 


Appeal by the Plaintiff. 


Suit to recover possession of the plaintiffs share in 
ancestralygovable and immovable property with mesne profits, 
for recovery of documents and papers and the amount of pro- 
ceeds of.the property which was in the hands of the father 
of the defendants as trustee. 


Mr. F. T. Woodroffe, Dr. Troilocko Nath Mitra and Babu Sris. 
Chunder Chowdury for the Appellant. 


Mr. W. C. Bounerj1, Babus Taruck Nath Sen, Ambica Churn 
Basu, Boidyo Nath Dutt and Surendra Nath Roy for the 
Respondents. 

The facts of the case, shortly stated, were as follows: 

One Tara Prosad Bundopadhya instituted a suit for partition 
against his brothereAnnoda Prosad, in the Supreme Court at 
Calcutta. At last a compromise was effected between the 
brothers, and Tara Prosad obtained an one anna odd gundas 
share in the property. The magagement and superintendence 
of the property obtained by Tara Prosad had been entrusted by 
an ekrar executed by him to his bxother. The latter was 
accordingly making the. management, when Tara Prosad died 
leaving plaintiff (a minor daughter) and her mother Shama 
Sundari him surviving. Shama Sundaii became entitled to all 
the property and Annoda managed all the’ property in her 
possession. On the 24th November 1844, Shama Sundari died, 
having by a wtyampatra appointed Anmoda as executor and 
entrusted to him the management and superintendence of all 
the property. After the plaintiff attajned her majority, Annoda 


e 
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went on managing on her behalf and used to render accounts 
of plaintiffs expenses. Onthe 18th April 1868, Annoda died, 
leaving him surviving his two sons, the defendants. The 
defendants kept under their possession all the properties belonging 
to the plaintiff. Hence the plaintiff instituted" the present suit 
to recover from the two defendants her properties with mesne 
profits, and compensation from 1871 to 1874, the deeds, 
documents and papers atid the amount of proceeds of the 
property appertaining to her share which was in the hands of 
the executor. n 

The District Judge decreed to the plaintiff a portion of her 
claim. As regards, the claim for money in the hands ofthe 


defendants, as representing Annoda, the suit was disinissed ` 


altogether. From that judgment the plaintiff appealed to the 
High Court. The High Court decreed that the defendants 
should file an account of the-money of the plaintiff Erich had 
been received by their father from .the time of the death of 
Shama Sundari; that is, they were directed, to give an account 
of the monies which had been received and spent by their father 
between the 24th November 1844 and the 18th April 1868. 
They were directed to give an account because they said they 
were in possession of the books of Annoda which would enable 


them to make out the accounts. The High Court remanded. 


the case for further enquiry on the other issues. From-the 
above-named books an account was made. That account was 
an account in Bengali and so was not such an account as was 
contemplated by the remand order. In June 1884, the District 
Judge gave a decision on them. > 

The District Judge had given his judgment upon the 
questions which were remanded to Bim for further enquiry. 
The matter was appealed to theeligh Court and his judgment 
was upheld and a decree was passed by the High Court in 
accordance with his finding upon those matters. The parties 
then made an application to the High Court for the taking of 
the accounts, and prayed that a Commissioner should be 
appointed to examine the same, and an order was made on the 
14th December 1885 by which J. was appointed Commissioner 
with powers under section 398 of the Code of Civil Procedure 
to examine the accÓunts,mentioned in the petition and the 
objections to the said accounts filed respectively by the appellant 
and the respondents. It was further ordered that the said J. 
_should submit to the High Court his report on the said accounts 
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OVIL. > and objections within 3 months of the service upon him of the 
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š 1689. order. Then came the order as to the costs of that application. 
ened The parties and the Commissioner proceeded to make enquiry, 
Tincowri Debi n : 
a. v, and the report of the Commissioner was submitted on the zoth 
Suttya Doyal 
* ' Banerji, October 1887. 4 


The judgment of the Court, after stating the facts, con- 
tinued as follows : 


Petheram C. J.—It is perfectly clear that the object of this 

order was to refer to the Commissioner the examination of the 

X accounts for the purpose of enabling the Court to see what the 

accounts were, and the duty of the Commissioner was to make 

out an account in the way an accountant would make out an 

. , account, showing to the Court exactly, what the account in the 

books showed and nothing else. The business of the Commis- 

ze sioner, was practically to place himself in the position ofan 

‘ assistant Mahe Court so as to give the Court all the information 

which the accounts gave so as to enable the Court to decide, 

. and itis obivious that what was intended was that he should 

take the Bengali accounts which were filed in 1878 and should, 

by comparing them with the books, show whether they actually 

represented what the books showed. That was his duty, and 

ifthat had been done, then this Court would have been ina 

position, when the matter came before it, to deal with the matter, 

because the Court would then have known what the books of 

the parties showed and would have been in a position to deal 
with them in a satisfactory way. 

It is quite true,that under the sections which are mentioned 
here, the Commissioner was entitled to take evidence for certain 
purposes, and the purposes for which a Commissioner is entitled 
to take evidence are perfectly Clear where the accounts are 
ambiguous or where they do not disclose the facts. It is the 
duty of the Commissioner to take evidence on that point so as 
to report to the Court what the meaning of a particular series 
of entries in those books is for the purpose of enabling the 
Court to givea judgment upon them. Instead of doing that, 
. the parties and the Commissioner proceeded to deal with this 
* lí; case as if he had been the Judge who was to decide or an 
arbitrator appointed by the parties. They settled issues, they 

° had meetings—some 40 or 50 meetings—and they proceeded to 
. deal with the case as if the Commissioner was to decide it, 
and so far as his report is concerned, he has decided it, because 
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he gives judgment for the plaintif for a certain sum of money. 
I must say that at first sight I was disposed to say that the 
parties had entrusted him with the adjudication of this case, 
“that they had made this Commissioner an arbitrator without 

appeal and had bound themselves by his finding as such arbi- 
trator; and if it had been possible to say so, I should have been 
very much disposed to say it. But I do not think it possible to say 
so, for this reason that it is clear that it was the intention of the 
parties, whatever this man did, that they should be able to take 
objections and to come up and argué those objections: so that I 
do not think it can be said he was an arbitrator without appeal, 
and if he was not that, he was nothing more than a Commissioner 
under the order to examine the accounts. What has taken place 
before him is no examination of the accounts whatevereWithin 
the meaning of that order, and the whole of the time that has 
been spent by him and also by the gentlemen who attended at the 
enquiry has in my opinion been absolutely wasted an#fhe paper 
upon which he has written his report is nothing but waste paper 
and is of no assistance to the Court whatever. 

The matter, therefore, comes before this Court without 
any report whatever and this Court was to do the best it can 
in the matter, and of course it must be obvious that the diffi- 
culty of coming to any conclusion in this case on these materials 
is enormous, and when we see what our position was, the 
inclination of our minds was to send this case back again to 
an accountant with instructions to make out an account from 
the defendant's books and show us what those books showed, 
so that we might be enabled to see what ,accounts could be 
made from those books in accordance with the order of 
Mr. Justice Markby in 1878 ; but then a tremendous difficulty 
arose. This is now 1889, and this suit, as I said just now, was 
brought in 1874, and the judgment was given by Mr. Ward 
in 1875. Before that judgment was given, all those books had 
been filed in Ceurt and they have' been in Court ever since and 
the period of the account extends over twenty-thtee years. 
As to the books for ten years and five months, it is common 
ground that since those books have been in Court they have 
been completely destroyed by.the ravages of insects; as to the 
books of the other thjrteen years, some portion of them still 
remains though not in sufffcient number or in such condition as 
to enable an accountant to say what they do show or what they 
do not show. So that when it came to a question of sending 
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these books to an accountant for this purpose, it appeared that 
we should be asking him to do an impossibility as the materials 
do not exist for making him to do it. Accordingly we had to 
set to work and make an account ourselves from the materials 
that were befoye us. We were asked on the part of the 
plaintiff to ascertain what was the jumma of the property and 
to charge the defendants for these twenty-three years which 
go some forty years back with the total jumma and leave them 
to discharge themselves. This was pressed upon us and this is 
really the plaintiffs case: In our opinion, it is impossible for 
us do this, and for this reason, that we know that it is not the 
case that the entire jumma is received, we know, and every 
body knows, that the jumma does not represent the collections 
and consequently we must bave some other basis on which to 
ascertain the money which came into Annada Persad's hands 
before we can charge him with it. Besides that, the evidence 
in the cang is of the weakest and vaguest character. A large 
portion of the materials upon this record which is called 
evidence is not evidence at all. But there are materials here 
from which certain facts can be gathered and those materials 
consist of admissions by the parties and they are in our opinion 
the only materials tn this case which it is safe for us to act 
upon as evidence against either of these parties and dealing 
with these figures in that way and making out an amount in 
the best way we can from the only evidence which we think 
is reliable in this case, we have come to the conclusion, upon 
looking at it, that it is impossible for us to say, or for any one 
to say, that this matter can be dealt with item by item. That 
is the fault of the parties. The parties have not thought fit 
to place the matter before us, at the.time when it took place, 
in such a form that it could be dealt with in that way. The 
only thing therefore that the” Court can do is to deal with the 
evidence now before us in the best way we can in order to 
form some opinion as to the amount of mopey belonging to 
the plaintiff which was in Annada Persad's hands at the time 
of his death dealing with the matter in that way we have come 
to this conclusion that the amount which was in his hands at 
the time of his death with which the defendants are chargeable 
was the sum of Rs. 14,407 and accordingly we give judgment 
for the plaintiff for that amount with costs. 


A. T. M. : Appeal decreed tn part. 
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‘Before Mr. Fustice Mookerjee and Mr. Yustice Holmwood, 
AMBIKA PRASAD SINGH AND ANOTHER 


v. ; 
R. H. WHITWELL anp SITARAM SINGH AND OTHERS.* 


Waicer—Judgment-debtor foregoing right to object for iraani and indde- 
quaoy of price, not on the ground af frand—-Inrestigation—Iunest combina- 
tion and dishonest concert, distinction between — Execution sale, when 
titiated — Fraud — Decree-helder or awction-purohaser— Combination among 
bidders, lawful or unlawful— Test.— Auction sale, bidders combination. 


A judgment-debtor who obtains an adjournment of sale upon the condition 
that he would not raise any objection on the ground of irregularity and 
inadequacy of price, does not waive his right to question.the sale on the gropnd 
of fraud. He is entitled to have his allegation of fraud fully investigated. 

Dhanukdhari Singh v. Nathuni Sahu (1) followed. 

It cannot be affirmed ns an inflexible rule of law that a combination 
among intending purchasers not to bid against each other cannot under any 
circumstances amount to fraud. 

P 


Mahomed v. Suvrasi (2) explaimed. 
All judicial sales of property should be free from” undue influence, con- 


trolling or stifling competition thereat ; but there is nothing to prevent persons 
from combining from honest motives to purchase property at such sales. 
Fuller v. Abraham (8), Levi v. Loci (4), Galton v. Emtas (5), In re Carews 
Estate (6) and Jonos v. North (T) referred to. 
There isa distinction between an honest combination among intending 
purchasers and a dishonest concert for the suppression of all competition, 
Gobindo Chandra Jha v Shyam Lal Jha (8) referred to. , 
` The test, in each case, is what was the object of the agreement among the 
bidders ; it is the end to be accomplished which determines whether a com- 
bination is lawful or otherwise. If the object be to obtain the property as a 
sacrifice by artifice, the combination is fraudulent; if the object be to make 
n fair bargnin or even to divide the property for thee accommodation of the 
purchasers, the combination cannot be said to be fraudulent. 
Kearney v. Taylor (9), Slater v, Maxwell (10), Cocks v. Izard (11) and 
Iyer v, Richmond (12) referred to. 
If fraud is established on the partfof either the auction-purchaser or the 
decree-holder, the execution sale is vitiated. 
* Appeal from Order No 391 of 1903 against an order of Babu Bepin 
Behar Sen, Subordinate Judge, Muzaffarpur, dated the 29th July 1905, 
(1) (1907) 6 C, L. J. 62. 
(2) (1889) L R. 27 I. A, 17 ; I. L, R. 23 Mad. 227. 
(3) (1821) 6 Moo, C. P 316; 8 Biod, and Bing. 116; 23 R. R, 626. 
(4) (1838) 6 Car. and Pay. 239. 
(5) (1844) 1 Coll 943 ; 8 Jur. 607 ; 63 E. R. 402. ` 
(8) pri Beav. 187; 28 p J. Ch, 218; 4 Jur, (N. 3) 1290 ; 7 W.R 81; 


53 E. B. 869. 

(7) (1875) L. R. 19 Eq. 426, (10) (1867) 6 Wallace, U, S. 276. 

(8) (1904)10 L.J. 85, ° (11) (1868) 7 Wallace, U, 8, 559. 

(9) (1858) 15 Howard 494. (12) (1897) 168 U, B, 471. 
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Adhar Maxi Dassi v. Monmotho Nath Bose (1) and Khirode Sundari v. 
Jranendra Nath (2) referred to.t 
Abbubaker v. Mohidin (8) dissented from. 


Appeal by the Judgment-debtor. 


Application to set aside the auction sale on the grounds of 
material irregularity, substantial injury and fraud on the part. 
of the auction-purchasers. 

The facts of the case stated shortly are as follows: 

The judgment-debtors applied to have the sale set aside on 
the grounds of material irregularity, substantial injury and fraud 
on the part of the auction-purchasers. Although the parties 


“were ready with evidence on the day fixed for hearing, the 


Court“ below declined to investigate into the matter, and 
summarily rejected the application on the ground that the 
judgment-debtors had by their application of the 21st February 
1905 undertaken not to question the validity of the sale. The 
said apphitation was : 

“Your petitiqner, with the consent of the decree-holder, 


‘prays for one month's time. Your petitioner will not raise any 


objection on the ground of irregularity and inadequacy of price: 
nor will it be necessary to send any sale proclamation to the 


.mufussil. In support of this, the pleaders for both parties 


have affixed their signatures at the foot of this petition.” 


 Babus Umakali Mukerjt and Shorashi Charan Mitra for 
the Appellants. 
Moulvi Mahammad Yusuf and Babu Satlendra Nath Palit 
for the Auction-purchasers, Respondents. 
Babus Dwarka Nath Chuckerbutty and Mohini Mohan 
Chatterji for the Decree-holder, Respondent. i 


x 


The judgment of the Court was delivered by 


m * 
Mookerjee J.—On the 23rd March 1905, in execution of a 
decree obtained by the respondent Col. Whitwell against the 


appellants, various parcels of immoveable property owned by 


them were sold and were purchased by the respondents, auction 
purchasers. On the 25th April 1905, the judgment-debtors, 
now appellants before this Court, applied to have the sale set 
aside on the grounds of material irregularity, substantial injury 


* 
(1) (1901) 6 C. W. N. 279. (2) (190%) 6 C, W. N. 983, 
(8) (1896) I. L. R. 90 Mad. 10, 
T [Bee also Hangsha v, Tincowri, (1908) 8 o W.N 280—Rep.] 
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and fraud on the part of the auction:purchasers. On the 29th 
July 1905, although the parties were ready with evidence to 
prove their respective allegations, the Subordinate Judge 
declined to investigate into the matter, and summarily rejected 
the application on the ground that the judgment-debtors had 
_by their application of the 21st February 1905 undertaken not 
to question the validity of the sale. The judgment-debtors 
have appealed to this Court, and, on their behalf, it has been 
argued that there was no waiver of their right to challenge the 
sale on the ground that it was vitiatéd by fraud. It has been 
contended, on the other hand, on behalf of the respondents, 
that the facts alleged in the petition, even if they are proved, 
do not constitute fraud, and that, in any event, as no fraud is 


charged as against the decree-holder, the validity of the sale | 


cannot be successfully impeached. 

In support of the ground urged on behalf of the appellants, 
reliance has been placed upon the decision of this G@urt in the 
cases of Priya Lal Pal v. Radhika Prasad Pad (1) and Dhanuk- 
dhari Singh v. Nathunt Sahu (2). It has alSo been pointed out 
that the application of the 21st February 1905, which is 
supposed to constitute waiver on- the part of the judgment- 
debtors, does not really constitute waiver of their right to a 
reversal of the sale on the ground of fraud. In our opinion, 
these contentions are well-founded. By this application, the 
judgment-debtors, with the consent of the  decree-holder, 
obtained an adjournment of the sale, upon the condition that 
no fresh sale-proclamation was to be issued in the mufassil, 
and that they would not raise any objections on the ground 
of irreguiarity and inadequacy of price. , There was clearly no 
waiver of fraud ; indeed, the fraud which is alleged was subse- 
quent to this application. Under these circumstances, we must 
hold, upon the authority of thé case’ of Dhanukdhari Singh vV. 
Nathunt Saku (2), that the appellants are entitled to have 
their allegations of fraud fully investigated. 

It has been contended, however, on behalf of the respondents 
that the facts alleged do not constitute fraud, and, that in any 
event, as the decree-holder was no party to the fraud, if any, the 
validity of the sale cannot be successfully challenged. In support 
of the first branch of this contention, reliance has been placed 
upon the decision of theis Lordships of the Judicial Committee 


(1) (1801) 6C. W. N.42. * (2) (1907) 6 C. L. J; 63. 
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in Mahomed Mira Ravuthtar v. Suvvast Vijay (1) and in 
support of the second branch of the contention, reference has 
been made to the case of Abbubaker v. Mohidin (2). In order 
to determine these questions, we must assume as well-founded 
the allegations “made in the application of the judgment- -debtors 
who have had no opportunity to prove their case by evidence. 
These allegations are that by reason of the fraudulent suppres- 
sion of the sale-proclamation, intending bidders were not present, 
that, besides the decree-holder, there were iu reality two other 
bidders only, Sitaram Singh and Langut Singh, that they 


entered into a conspiracy not to bid against each other so as 


to be able to purchase the properties at a nominal price, that 
to deceive the Court and to produce an impression that there 


: .were many bidders, they set up their servants, relations and 


dependents as fictitious bidders, and that as a result of this 
combination, they have succeeded in purchasing valuable 
properties for merely nominal prices. On these grounds, it is 
aleged that the sale is vitiated by fraud. The respondents 
contend, however, that these facts, even if proved, do not 
constitute fraud, and that a combination amongst certain intend- 
ing purchasers not to bid against each other, does not, under any 
circumstances, constitute any fraud or impropriety such as would 
have the effect of vitiating the sale. In our opinion, this con- 
tention is not supported by either authority or principle. The 
decision of the Judicial Committee in Mahomed v. Suvvast (1), 
upon which considerable stress was laid by the learned vakil 
for the respondents, is not an authority for the proposition 
that a combinatf*n among intending purchasers not to bid 
against each other, cannot, under any circumstances, amount to 
fraud. In that case, asabe held in execution of a decree was 
sought to be set aside on varipus grounds of fraud and'irregu- 


‘larity ; one of these grounds was that the decree-holder had, on 


the day when the sale commenced, agreed with a third person 
that after it should be over, if he, the decree-holder, should have 
become the purchaser, he would sell the property to that 
person for a specified sum, and the two then combined to 
dissuade intending bidders. It was ruled by the Judicial 
Committee that a-charge against a bidder that he and those 
who are in concert with him, have actedsin such a manner as to 
prevent the best price being obtained, does not of itself amount 


(1) (1890) L. R. 97 I. A. 17 ; I L, R. 28 Mad, 227. 
(2) (1896) I, L. B, 20 Mad, 10. 
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to a charge of fraud, nor will proof of such concert invalidate 
the sale to him. Their Lordships, however, do not lay down 
that combination among bidders can, under no circumstances, 
be fraudulent ; their decision proceeded on the ground that the 
means by which competition was discouraged, at the auction 
were clearly of an innocent character. The authorities on the 
subject are reviewed in the judgment of this Court in the case of 
Govindo Chandra Fha v. Sham Lal Fha, (1) and they show 
clearly that there is a distinction between an honest combina- 
tion among intending purchasers and a dishonest concert for the 
suppression of all competition. It is a matter of the greatest 
moment that all judicial sales of property should be free from 
undue influence, controling or stifling competition thereat ; at 
the same time, there is nothing to prevent persons from com- 
bining from honest motives to purchase property at such sales. 
As an illustration of the class of cases in which competition is 
unfairly stifled at a judicial sale, reference may be mae to the 
case of Fuller v. Abrahams (2). In that case ope of the'intending 


purchasers so appealed to the feelings of the company collected at, 


the auction, that he succeeded in dissuading them from bidding at 
all against him and was able to purchase the property for a nominal 


sum. The Court of Common Pleas held that the purchaser had. 


notacquired a good title. Reference may also be made to 
Levi v. Levi (3, where the Court held it a conspiracy for 


brokers to agree before a sale that only one should bid for each. 


article sold, and that all articles thus bought by any of them 
should be sold again among themselves at a fair price and the 
difference between the auction price and the fair price should be 
divided among them. As illustrations of cases in which a 
combination has been regarded as innocent, reference may be 
made to the decisions in Galton v. Emuss (4), dn re Carews 
Estate (5), and Fones v, North (6). The test, in each case, is 
what was the object of the agreement among the bidders ; it is 
the end to be accomplished which determines whether a combi- 
nation is lawful or otherwise. If the object be to obtain the 
property as a sacrifice by artifice, the combination is fraudulent ; 
if the object be to make a fair bargain or even to divide the 
property for the accomodation of the purchasers, the combination 


(1) (1904) 1 C. L J. 83» 

(9) (1821) 6 Moore, O. P. 816% 3 Brod & Bing 116; 23 R. R. 696. 

(8) (1833) 6 Car. & Pay. 239. (5) (1858) 26 Beav. 187. 

(4) (1844) 1 Collyer 243 ; 8 Jurist 607. (8) (1873) L. R. 19 Eq. 426. 
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cannot be said to be fraudulent. The principles applicable, to` 
cases of this description are elaborately examined in the decisions 
of the Supreme Court of the United States in. Kearney v. 
Taylor (1), Slater v. Maxwell (2), Cocks v. Izard (3), and Hyer v. 
Richmond (4). dn the first of these cases, it is pointed by Mr. 
justice Nelson, that a combination among intending purchasers 
may sometimes be beneficial to the judgment-debtor; for 
instance, where the property is of such great magnitude and 
value as to be beyond the means of many individual buyers, they 
may very well combine and select one among themselves to bid, 
so that if the property is purchased, they may afterwards hold it: 
together and divide it among themselves. Again, it is not 
inconceivable that the result of competition between two 


. intending purchasers may be to run up the price unduly, so that 


if they combine and agree not to bid against each other, on the 
understanding that if one is able to buy in the property, he will 
share it with the other, the combination is not necessarily illegal. 
If, however, a// the bidders present make a combination among 
themselves with the object that one of them may buy in the 
property on their behalf for a nominal sum and subsequently 
divide the property among themselves, the coinbination can 
hardly be regarded as otherwise than fraudulent. In the language 
of Mr. Justice Davis in Cocks v. ZJsard (3), the law accords to 
every debtor the chance of a fair sale and a full price ; it will not 
tolerate any influences which stifle competition at a judicial sale 
with the result that -the purchaser takes the property at a price 
greatly disproportioned to its value. The same principle was 
adopted as well-foynded on good sense and reason in Pratt v. 
Ohver (5), Ohver v. Pratt (6), Herndon v. Gibson (7), and 
Camp v. Bruce(8). Thg principle which governs this matter is 


. nowhere more effectively put than in the judgment of the 


Supreme Court of Maine in Gardiner v. Morse (9). " It must be 
admitted that fairness in whatever is connected with auction- 
sales should be encouraged. Vast amounts of property are and 
must continue to be disposed of at such sales. It is a mode of 
proceeding necessarily resorted to in the execution of the 
decrees and determinations of Courts of justice. The object 


(1) (1858) 18 Howard 494. (8) (1803) 7 Wallace 659. 
(2) (1867) 6 Wallace 276, (4) (4897) f68 U. 8. 471, 
(5) (1887) 1 McLean 295, (1840) 2 McLean 267 ; 19 Fed, Cas. 646, 650. ` 
(6) (1845) 8 Howard 338, (8) (1898) 48 L, B. A. 146. ; 
(7) (1893) 20 L, R. A. 546. (9) (1845) 26 Maine 140. 
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in all cases is to make the most of property that can fairly 
be-made of it. It is the policy of the law, therefore, to secure such 
sales from every species of undue influence. To allow bidders 
to buy off each other, which is but a species of bribery, and so to 
combine to prevent a fair competition as that a sale may be 
rendered iniquitously fruitless, cannot be admissible. Whenever, 
therefore, it shall become apparent in legal proceedings that 
claims are set up, founded upon such practices, Courts should set 
their faces against them.” [See Greenhood on Doctrine of 
Public Policy, page 183.] While, therefore, it cannot be affirmed 
that all combinations among intending purchasers not to bid 
against each other are fraudulent, it cannot equally be affirmed 
that such combination, can under no circumstances, be fraudu- 
lent. To use the language of Mr. Justice Nelson in Kearney v. 
Taylor (1), each case must depend upon its own circumstances ; the 
Courts are quite competent to enquire into them and to ascertain 
and determine the true character of each ; there is obviously a wide 
difference between a case in which the object of the combination 
among intending purchasers is to make a fair bargain and divide 
the property when secured, and another case in which the 
combination is for the ‘purpose of shutting out all competition, 
and of obtaining the property at a sacrifice. In the present case, 
the judgment-debtors, however, not only allege that all the 
bidders other than the decree-holder entered into a combination, 
but they go further, and allege that the intending purchasers set 
up their dependents as fictitious bidders with a view to deceive 
the Court and produce a false impression that there has been 
brisk competition among many bidders and theesale is not open 
to any objection. It is explained that the Court itself had, at the 
instance of the decree-holder, fixed &he upset price of the 
properties at Rs. 40,000, and that they have actually fetched at 
the sale only Rs. 23,000; it is suggested that the Court would 
have declined to conclude the sale, unless it had been deceived 
into the impression that there were many bidders and fair 
competition amongst them: In our opinion, if all the facts alleged 
by the judgment-debtors be completely established, they would 
be prima facie sufficient to support a charge of fraud. We do not, 
however, express any opinion. as to whether the allegations are 
true or probable ; that,must be determined upon evidence which 
both the parties will be at liberty to adduce. It is sufficient for 
us to decide now that the contention of the respondents that the 
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applitation of the judgment-debtors does’ not UE any case 
for investigation, cannot be supported. 

THe second branch of the argument of the learned vakil for 
the respondents was that as no fraud was alleged against the 
deécree-holder, the validity of the sale is not affected, even if 
fraud is established on the part of the auction-purchasers. In 
our opinion, this contentión cannot possibly be sustained. Jt was 
ruled by this Court in the case of ddharmant Dasi v. Monmotho 
Nath Bose (1), that an execution sale may be vitiated by reason 
of fraud on the part of thé auction-purchaser, although no fraud 
is alleged as against the decree-holder himself; and it was 
conversely tuled in AZ:rode Sundari wv. Fnanendra Nath (2), 
that a judgment-debtor is entitled to have an execution sale of 
his properties set aside, if he alleges and proves fraud on the 
part: of-the decree-holder, though no fraud is alleged or proved 
against the auction-purchaser who is a stranger to the suit. 


‘Our attention was invited to the case of Addubaker v. Mohidin (3), 


in which the learhed Judges of the Madras High Court held that 
unless the purchaser is a party to the fraud, the validity of the 
sale canriot be challenged on the ground of fraud on the part of 
the decree-holder. We are not prepared to adopt this view as 
well founded on reason or principle. In our opinion, if fraud is 
established 'on the part of either the auction-purchaser or the 
decree-holder, the execution sale is vitiated. 

The result, therefore, is that this appeal must be allowed, the 
order of the Court below discharged, and the case remitted to the 
Subordinate Judge in order that he may investigate the case on 
the merits. The,appellants are entitled to their costs in this 
Court. We assess the hearing fee at five gold mohurs. The 
qosts in the Court below gvill abide the ultimate result. 


A. T. M. e Appeal allowed ; case remanded. 


(1) (1901) 6 O. W. N. 279 (2) (1£01) 6 C, W. N. 283. 
(3) (1896) I. L. R. 20 Mad 10. 
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Before Sir Francis William Maclean, K.CL.£., Chief Dues. 
and Mr. Fustice Holmwood. = 


RAHAMAT KARIM 
v. eo x 7 5 
ABDUL KARIM.” s 
Transfer of Property Act (IV of 1882), Sec. 90— Limitation Aot (XV of iL 
Art. 1 7$— Per sonal decree, when barred. 


Article 178 of the Limitation Act applies only to applications under the 
Civi Procedure Code; it does not apply to applications under section 90 of 
the Transfer of Property Act for a personal detree against the mortgagor. 

Tuck Singh v. Pursotein. Proshad (1) and Manekbad v. Manokjfi e 
followed. . : 

When an application is made under section 90 of the Transfer of Property 
Act for & supplemental decree, the Court has to consider, :f any question of 
limitation arises, whether the personal remedy was barred at the date of the 
institution of the suit, and not whether it would be barred at the a of me 
application, 


Purna Ohandra v. Radhanath (8) followed. . 


Appeal by Decree- holder, applicant. - : 
Applicatjon under Sec. 90 of the Transfer of Property Act. 


The facts appear from the judgments of the Court. 

The appeal was first heard by Geidt J. 
Moulvi M. Mustafa Khan for the Appellant. .. v 
No one appeared for the Respondent. ` 


a? 


* 


The following judgment-was delivered by 


Geidt J.—The only question which I have to decide in 
this appeal is as to the period of limitation applicable to an 
application fof a decree under section 9o bf the Transfer of 
Property Act. ) 

The District Judge appears to think that the Court should 
rightly and equitably follow the principle under which a suit 
for money, lent is barred if filed more than three years after 
the loan is made ; and that as the present application was made 
more than three years after the sale of the mortgaged property 
. he found that the application was barred. 


* Appeal under section 15 of the Lettera Patent, No. 80 of 1908, against a 
decision of Mr. Justice Geidt, dated the 2]st June 1906, in Appeal from 
Appellate Decree No. 2171 of 1905,'affürming that of E. P. Chapman, Esq, 
District’ Judge, Tirhoot, dated the 25th July 1906, dismissing an appeal against 
a decision of Babu Umesh *Changra Ben, Munsiff, Muzafferpur, dated the 31st 
May 1905. 


(1) (1895) I. L, R, 22 Calo. 924. (2) (1880) I. L. R. 7 Bom. 218, 
(391190040.L J.141. KN 
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The appellant on the contrary contends that article 116 
of the Limitation Act applies. I do not think that this matter 
has any concern with the limitation that has been provided for 
suits, because the case is one of an application. I have not been 
able to find any authority of this Court on this precise point 
that arises before me; but I find that there are conflicting 
Rulings of the Allahabad and Madras High Courts in the matter. 
The Allahabad High Court in Ram Sarup v. Ghaurani (1) held 


. that article 178, schedule 2 of the Limitation Act is applicable: 


In Malikarjunadu v. Lingamurt: (2) it was held that article 179: 
is applicable. Ido not see how article 179 can be applicable, 
for that is an article which applies to the execution of a decree 
or order. Here, the application is not for the execution of a 
In this conflict 
of authorities I prefer to follow the decision of the Allahabad High 
Court, and I accordingly hold that article 178 of the Limitation 
Act is applicable and that the application which was made more 
than three years safter the sale of the monga propery is 
barred by limitation. 

The result, therefore, is that the appeal is joie. I 
make no order as to costs as no one appears for the respondent. 

The appellant preferred an Eppes under section 15 of the. 
Letters Patent. 

Moulvi M. Mustafa Khan for the Appellant. 

Moulvt M. Tahir for the Respondent. 


The following judgments were delivered. 


Maclean C. J.—This appeal arises out of a mortgage suit. 
The mortgage wa$ created on the 22nd of April 1897, and 
contained a covenant to pay the mortgage money. The due 
date was the 6th of Maj 1898. The suit was instituted on the 
roth of April 1900, and a decree*was made in that suit on the 
19th of July 1900. It was a decree in effect ordering the 
property mortgaged to be sold to realize the judgment-debt. 
Some property was sold on the 17th of November 1902, and 
the sale was confirmed on the 19th of March 1902. On the 
28th of March 1905, the mortgagee made an application under 
section 9o of the Transfer of Property Act, asking the Court 
upon the footing that the proceeds of the sale were insufficient, 
to pay what was due to him, to pass g defree for the balance. 
The Court declined to pass any such decree on the ground that 


(1) (1899) L L, B, 21 All:468, — (2) (1902) I. L, B, 26 Mad, 244, 
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the application was barred by limitation. The’ only question 
we have to consider on this appeal is whether it isso barred. — 

The view of the District Judge was confirmed by Mr. Justice 
Geidt from whom this appeal lies. Both the District Judge and 
Mr. Justice Geidt held that article 178 of the second schedule 
of the Limitation Act applied to the case. Article 178 runs as 
follows,—For "applications for which no period of limitation 
is provided elsewhere in this schedule, or by the Code of Civil 
Procedure, section 230, the period of limitation is three years 
to run from the date when the right to apply accrues.” It has, 
however, been held by a Division Bench of this Court- in thé 
case of Ziluck Singh v. Pursotein Proshad (1) in which the 
decision was given some twelve years ago, and I am not aware 
that it has been dissented from that that article is limited to 
applications under the Code of Civil Procedure. That case 


followed upon a Bombay case, Bat Manekbat v. Manekji 


Kavasji (2). These cases have not been noticed by Mr. Justice 
Geidt, at least I find no reference to them in Kis judgment. The 
case Of Tiluck Singh v. Pursotein Proshad (1) was noticed, by 
the learned District Judge. He practically declined to follow 
it. Whatever his individual opinion might have been, he was 
bound to follow it and should have left it to this Court to say 
whether the ruling was right or not. I think “that the ruling 
is right and that the article does not apply. Then what is the 
position? The plaintiff in the ordinary way would have, under 
article 116, six years to bring his suit on the covenant. The 
mortgage was registered. His suit was instituted on the roth 
of April 1900, the due date of payment being the 6th May 
1898. So far then as the original claim went, the suit was well 
within time. Has he lost his right to a supplemental decree: 
under section 90 of the Transfer of Property Act? At the 


time the decree was passed, the Court whether at the request. 


of the mortgagor or not, only passed a decree for the sale of 
the mortgaged property, cognizant that under section 90 of the 
Transfer of Property Act, it could make a supplemental decree 
if it became necessary. 

This subject has been dealt with in a recent case, Purua 
Chandra Mandal v. Radha Nath Das (3), by a Division Bench 
of this Court, and these articles of the Limitation Act con- 


(1) (1895) L L. R. 22 Calc. 924 (2) (18800 1 L. R 7 Bom. 213. E 
(3) (1806) 4 C. L. J. 141. -~ 
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sidered: and, one of the learned Judges at page 145 says this: 
“The Court in the first instance gives a decree for sale and 
then determines, if necessary, at a subsequent stage whether 
the plaintiff should have'also a personal decree. In making 
this supplemental decree, the Court has to consider, if any 
question of limitation arises, whether the personal remedy »was 
barred at the date of the institution of the suit and not whether 
it would be barred at the date of the application under section 
go.” I think that is right. That being so, it seems to me 
that the view taken that the application is barred is not well- 
founded. But it has not been decided whether the balance is 
legally recoverable from the defendant otherwise than out of 
the property sold. The appellant concedes that the case must 
go back to have that issue decided. We order accordingly. 

The appellant must have his costs in all the Courts including 
the costs of this appeal and of the proceedings before Mr. Justice 
Geidt. 


Holmwood J;—1 agree. 
"B. M. Appeal allowed, case remanded. 


PRIVY COUNCIL. 


* 


PRESENT: Lord Robertson, Lord Collins, Sir Arthur Wilson. 


NABA KUMARI DEBI 
É V. 
BEHARI LAL SEN AND OTHERS. 


[ON APPEAL FROM THE HysH Court OF JUDICATURE AT CALCUTTA.] 


Permanent tenure,— Tenure, derolutiog, of —'Tenant, acceptance of rent from— 
Transfer, recognition of —Dakhilase tu dakhildar, effect of —Potlah, mew, 
effeot of. 

When a tenure or holding has existed for many years, held upon a nominal 
rent never enhanced, has been the subject of transfer and succession, and rent 
has been accepted from new tenants after devolution. 


Held : that the only inference possible is that the tenant held a permanent 
tenure, 

The fact that the deeds of transfer recite that the transferee on paying 
expenses to the landlord, and on causing expunction of the transferor's name, 
ghall take a pottah in his own name, does not go against the presumption that 

‘the tenure is permanent, ° ` 


> 
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Ram Chunder v, Jughes Chunder (1), Upendra Krishna v, Ismail Khan (2), 
Nilvatan v, Ismail Khan (8) followed. 

When nupon a transfer of a, tenure ora holding by a tenant, the landlord 
receives rent from the transferee and grants dakhilas which describe the rent 
paid as the rent of the holding, and the person paying as occupier of the hold- 
ing, and as paying on his own account, there isa sufficient recognition of the 


transferee as tenant ; it is not necessary that the transferee should be a dx 
described as tenant, 


s 


Appeal by the Defendant against a judgment of the High 
Court of Caleutta, (Rampini and Bodilly JJ.) dated the 20th 


May 1904, affirming a decision of the Subordinate Judge of 24 
Pergannna. 


Suit by a landlord to eject a tenant after service of notice 
to quit on the ground that the latter was a tenant at will. 


The facts are fully set out in the judgment of the High 
Court which was as follows : 


‘This is an appeal against a decision of the Subordinate 


Judge of the 24 Pergannas, dated the 26th March 1902. 


The suit was brought against the defendant to eject her 
from 6 cottahs 6 chhattacks of Suburban land appertaining to the 
Government khas mahal Dihi Punchannogram, after due notice 
to quit. 4 

Various issues were framed in the lower Court, one as to 
whether the defendant had acquired any right of occupancy iu 
the land in dispute under the Bengal Tenancy Act. The 
Subordinate Judge has very properly pointed out that the subject 
of dispute being Suburban land, the Bengal Tenancy Act has no 
application to the suit. He has given the plaintiff a decree and 
directed that the defendant should be evicted from the land. 


The defendant now appeals $o this Court ; and on her behalf 
it has been contended that the judgment of the Subordinate 
Judge is in every respect incorrect. We are unable, however, to 
see that this is the case. The learned Subordinate Judge has 
held that the defendant has no permanent rights in the land, and 
that the land not being subject to the provisions of the Bengal 
Tenancy Act, there was nothing to prevent the plaintiff from 
evicting the defendant. It appears to us that this decision is 
correct for the folloying reasons. In the first place, admittedly 


(1) (1878) 12 B, L, R 399 (235). 
(2) (1904) L. B. 81 I. A. 144; L L. R 82 Cale. 41. 
(3) 0994) L. R 311. Ps 119 ; L L. R, 82 Oale, 61. 
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there is no fottah or grant of a permanent natare, on which the 
defendant can rely. It is admitted that the only way in which 
the defendant can be held to have a permanent right is by 
inference from the circumstances of the case. But on the other 
hand, it appears to us that there are documents which are incon- 
sistent with the hypothesis that the tenancy of the defendant 1s 
of a permanent nature. These documents are the two £oba/as, 
filed in this case, executed by tenants in possession of the land in 
Now, in both these #odalas the 
transfetor conveys the land'to the transferee, but expressly recites 
that the transferee, on paying the expenses, &c., of the Maharaja 
Bahadur and on causing the expunction of the transferor's name, 
shall take a potfah in his own name. If the tenancy was of a 
permanent nature, there would be no necessity for such a clause’ 


favour of their successors. 


' in either of the deeds, and the insertion of this clause in both 


deeds is against the presumption that the land in dispute is the 
subject of a permanent grant. As pointed out by the Subordinate . 
We are informed that the 
fist polah Of whith there is any trace in connection with this 
land is of 1821; and the transfers, as we have seen date from 
1822, downwards. But there is no settled rule laid down in any 
case shown to us which is to the effect that long possession of - 
holdings for upwards of 80 years necessarily implies the per- 
manency of the tenancy. 

~ -Then, in the second place, no doubt several transfers have 
taken place, and a discussion has been raised before us as to 
whether the landlord has admitted the transferee as tenant or 
not. There are two series of receipts. In the first of these, the 
new tenant is described in the paper-book of this appeal as 
sarbarakar. The learned pleader for the appellant points out to 
us that this word is a mistake and that the word in the rent receipt 
itself is sang (ais) which is a contraction, not for sarbarakar, but 
for sabc& (former); and that the word sang occurring before No. 359 
shows that the new tenant is not described as sarbarakar, as trans- 
lated in the paper-book, but should have been translated as former 
No. 359. The appellant would appear to be himself responsible 
for the mistake, as the paper-book was prepared in the office of 
his pleader. But it cannot be supposed that the Subordinate 


. Judge has made any mistake on the point, because these 


receipts were read by him in the ofiginal and he has not said i 
in his judgment that he read “sang” as sarbarakar. What | 
he has said in his judgment with regard to the receipts is that 
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in them the name of the old tenant is given and that the 
transferee is described simply as an occupier. Now, that is 
perfectly correct, at least with regard to the second series of 
dakhilas. In these, name’ of the sabek praja or old tenant is 
given and the name of the transferee is entered after the word 
dakhilbar. That means the person in possession and not necessarily 
the tenant in possession. But whdtever the proper meaning of 
the dakhilas may be, they do not show that the tenancy was of 
a,permanent nature. The transfers may have taken place with 
the consent of the landlord or independently of him ; but these 
documents are not conclusive evidence one way or the other. 

Then the learned pleader for the appellant has laid great 
stress on the fact that the rent of the land has remained 
unchanged since the year 1821. But the explanation of this 
seems to be that the land was debuttar land, the tenure being 
created in 1811. Then there was a suit brought for this land 
which was not disposed of till 1857. Subsequently a Receiver 
was appointed ; and the Receiver was not removed until 1895. So 
that it was not until 1895 that the plaintiff was in a position 
to enhance the rent of this land. 

Then the Subordinate Judge has pointed out that there 
are no permanent buildings on the land in dispute ; and there 
is no evidence of estoppel arising against the landlord. This 
appears to us to be correct. There is no estoppel arising 
against the landlord from the fact of his having stood by and 
allowed the tenant to improve the land or erect expensive or 
permanent buildings upon it. 

Finally, the Subordinate Judge has pointed out that in the 
sale-notification which was drawn up by th® Registrar of the 
Original Side of this Court, the lands have been described as in the 
occupation of tenants with permanent*rights. But this cannot 
bind the plaintiff, because the s&le-notification was drawn up, 
not at his instance, but by the Registrar, independently of 
him. Further more, after the sale took place and the deed of 
sale was drawn up by, which the transfer was actually effected, 
the words describing the rights ofthe persons in possession as 
permanent were, as pointed out by the Subordinate Judge, 
conspicuous by their absence. 

Taking all these facts and circumstances into consideration, 
We see no reason to disturb fhe finding of the Subordinate Judge 
that the defendant has no permanent right in the land in suit ; 
and we dismiss this appeal with costs." 
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* PO. .. - The defendant applied for leave to appeal to His Majesty in: 
^ 1907. . Council. Leave was refused by Maclean C. J., Sale and Harington | 
JJ. on the 6th December, 1904. The defendant, then applied. 
to the Judicial Committee for special leave which was granted, 
on the 8th March 1905. [Naba Kumari v. Gopal Das, 9 C. W.N. 
130 s. n.]. 
The judgment of their Lordships was delivered T 
Sir Arthur Wilson:—The suit out of which this appeal: 
arises was brought by a landlord against his tenant to eject the 
tenant, on the ground that the latter was a mere tenant at will. 
The defence was that the tenant held a tenure of a permanent. 
character and was not liable to be evicted at will.. The sole ques- 
tion on this appeal is which of these views is correct. 
Š The Subordinate Judge, Second Court, of the 24-Pergannas, 
4" + who tried the case, gave a decree in favour of the plaintlff, who: 
is now represented by the respondents ; and the High Court. 
supported that decision. Hence the present appeal. 

There is no question that the tenure or holding, whatever 
may be its nature; had been in existence for about 80 years, and: 
probably much more, when the suit was instituted. The rent. 
was an almost nominal one, and had never been enhanced, though 
the value of the holding, as measured by its sale price, had greatly 
increased. It had been sold again and again by kobalas purport- 
ing to convey an absolute interest; it had passed by will. And, 
the rent had been accepted from the new tenants after süch 
devolutions. 


"Naba Kumari Debi 
Behari Tal Sen.. 


— > 


` From these facts only one inference seems possible, namely, 
that the tenant held a permanent tenure. But the Courts in India 
held that that inference was excluded, on two grounds. The 
first may be conveniently stated in the words of the learned. 
Judges of the High Cott : 

* It appears to us that thefe are documents which are incon-. 
sistent with the hypothesis that the tenancy of the defendant. 
is of a permanent nature. These documents are the two kobalas. 
filed in this case, executed by tenants in possession of the land 
in favour of their successors. Now, in both these fobalas the, 
transferor conveys the land to the transferee, but expressly recites 


. that the transferee, on paying the expenses, &c., of the Maharaja, 

n . Babadur and on causing the expunction of the transferor's name, 
shall take a potiak in his own name. Qf the tenancy was of a 

X permanent nature there would be no necessity for such a 

» . clause in either of the deeds, and the insertion of this. clause 
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in either ofthe deeds, and the insertion of this clause in both 
deeds, is against the presumption that the land in dispute is the 
subject of a permanent grant." 

_ The view there expressed asto the effect of taking a new 
pottah is inconsistent with the decisions of this Board in Upendra 
Krishna Mandal v. Ismail Khan Mahomed (1) and Nilratan 
Mandal v. Ismail Khan Mahomed (2), which decisions again were 


in accordance with the law laid down in the earlier case of. 


Ramchunder Duit v. Yugheschunder Dutt (3). 

The second ground upon which K was said that the tenure 
was not a permanent one was that the landlord had not been 
proved to have assented to the several transfers of the holding. 

The assent relied upon was the receipt of the rent of the 
holding from the transferees in their own names. The reason 
given by the High Court for holding this to be insufficient 15 
that they think the da£Zr/as acknowledging such receipts, when 
critically examined; do not expressly describe the transferee as 


tenant of the holding. That observation may, be assumed to be, 


correct. But the da£A:/as do describe the reaf paid as the rent of 
the holdiug, and the person paying as occupier of the holding, 
and as paying on her own account. Their Lordships think that 
is quite a sufficient recognition of the transferee as tenant. 

Their Lordships will humbly advise His Majesty that the 


appeal should be allowed, the decrees of both Courts in India. 


discharged, and the suit dismissed with costs in all Courts. The 
respondents will pay the costs of this appeal. 


B. M. Appeal allowed. 
(1) (1904) L R. 811. A. 144; I. L. R. 82 Calo 41. 
(2) (1901) L. R 811. A 119; I. L. R. 32 Cale. 51.* 
(3) (1873) 12 B. L. R, 229 (235, 


CRIMINAL. REVISION. 


Before Mr. Fustice Stephen and Mr. Fustice Coxe. 


BISU HALDAR AND ANOTHER 
V. 


PROBHAT CHUNDER CHUKERBUTTY.* 


Criminal Procedure Code (Act V of 1808), Secs, 90, 100— Warrant, illegal and 
null and r01d—Indian Penal Code (Act XIV of 1860), Sec. 99, “ not 
strictly justifiable bytaw. P : 


* Criminal Revision Case No. 325 of 1907 against the order of W, Teunon 
Esq., Serriona Judge of Dacca, detcd the 111b Ecbrum y 1807, modifying that of 
Rabu Khnod Lal Mocke jee, Deputy Magistiate of Munshigunj, dated the 16th 
January 1907. 
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A person applied under Sec. 100, Criminal Procedure Code, for a search 
warrant, but the Magistrate issued the warrant under Seo, 96 of the Code, under 
which the Police supposed themselves to be acting. The petitioners resisted the 
Police in executing search warrant of arrest and used force and violence: 

Held, that the issue of the warrant under Sec, 96 of the Code was wholly 
illegal and the warrant was a nulity. 

Held further that the words “not strictly justifiable by law” in Seo 99, 
Indian Penal Code, point to cases where there is an excess of jurisdiction as distinct 
from a complete absence of jurisdiction ; to cases where the official has done 
wrongly what he might have done mghtly ; not to cases where the act could not 
possibly have been done rightly. | 

Hence the resistance offered does not come within the terms of the first 
paragraph of Sec. 99, Indian Penal Code, and the petitioners have a right of 
private defence, 


Rule obtained by the Accused, Bisu Haldar and Benu Haldar. 
Both the accused were charged under Sec. 147 Indian Penal 


` Code with being members of an unlawful assembly, the common 


object of which was to resist the execution of a legal process, namely 
to resist the Police Sub-Inspector, Probhat Chunder Chukerbutty, 
in executing the search warrant of arrest against one Samirannessa, 
in prosecution of which force and violence were used to the said 
Sub-Inspector and his constables. The accused Bisu Haldar was 
further charged under Sec. 353, Indian Penal Code, with having 
assaulted and used criminal force to the Police Sub-Inspector in the 
execution of his duty as a public servant. The Deputy Magistrate 


. convicted Bisu of offences under Secs. 147 and 353 Indian Penal 


Code, and sentenced him under the former section, to rigorous 
imprisonment for 4 months and under the latter to rigorous impri- 
sonment for 3 months and convicted Benu of an offence under 
Sec. 147 Indian Penal Code and sentenced him to rigorous impri- 
sonment for 4 months. He held that the issuing of warrant under 
section 96 instead of under Sec. 100, Criminal Procedure Code, is a 
mere formal defect and the accused could not set up as a justifica- 
tion of their obstruction and résistance, that the warrant was 
entirely tiZfra vires and illegal, that the Sub-Inspector was acting in 
good faith under colour of his office and that under Sec. 99, Indian 
Penal Code, the accused could not claim any right of private 
defence. On appeal, the sentence was modified. The accused, 
thereupon, moved the High Court for revision of the said order. 

Babu Surendra Nath Guha for the accused, Petitioners. 

No one appeared to show cause. 

The judgment of the Court was as follows : 

In this case the petitioners have been convicted of an offence 
under section 147, Indian Penal Code, the common object of the 
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riot being the using of criminal force to prevent a public officer 
from executing his duty. The petitioner No. 1 has been further 
convicted under section 353, Indian Penal Code. 

The facts of the case are that the Police came to the house 
where the petitioners were, armed with warrant to take a woman 
who was in the house. The warrant was granted on the com- 
plaint of her husband, who commenced proceedings before the 
Magistrate under section 100, Criminal Procedure Code, alleging 
that his wife had gone to the house of her father with certain 
property of his. On that complaint,*the Magistrate issued the 
warrant under which the Police supposed themselves to be 


acting. From the terms of that warrant, we must take it as: 


having been issued under section 96, Criminal Procedure Code, 
which is inapplicable to such a case as this, being confined to 
the production of document or things. The issue of the 
' warrant was therefore wholly illegal and the warrant must be 
treated as a nullity. 

The question then arises whether the resistance offered in 
this case comes within the terms contemplated by the Ist para- 
graph of section 99 of the case, the effect of which could be to 


deprive the petitioners of a right to private defence, he would. 


otherwise have, and this depends on the further question, whether 
the conduct of the Police was not something more than “ not 
strictly justi&able by law " according to the words of the section, 
there being no question of their acting in good faith under colour 
of office. We think the provisions of this section does not 
extend to the case. In Mr. Mayne’s Commentary on Criminal 
Law, section 225, it is stated that the words, “not strictly justifi- 
able by law" seem to point to cases where there is an excess of 
jurisdiction, as distinct from a complete absence of Jurisdiction, 
to cases where the official has done wrongly what he might have 
done rightly, not to cases wheré the act could not possibly have 
been done rightly. This seems to us to be a sound exposition of 
the law and to express exactly what has happened in this case, 
and, therefore, section 99 does not apply. Consequently we find 
the petitioners were justified in what they did and the convictions 
are therefore illegal. 

The Rule is made absolute and the convictions and sentences 
are set aside. 

The petitioners will beelischarged from their bail bonds. 
A. T. M. ` Aule made absolute, 
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APPELLATE CIVIL. 


Before Sir Francis William Maclean, K.C.I.E., Chief Justice 
and Mr. Fustice Holmwood. 


P GOPI CHAND BOTHRA 
~- v. 


KASEMUNNESSA KHATUN.* . 


Ciril Procedure Oode (Act XIV of 1882), See, 285— Eveoution of deoree— 


Attachment by two Courts of differant grades—Sale by Court of lower 
grade, talidity af—Statute, construction of—Jurisdiction. - f 
Where the same property is under attachment by two Courts of different l 
grades, a sale effected by the Court of a lower grade is not a ni) anda 
valid title passes to the purchaser, 

Bykant Nath Shaha v, Rajendra Narain Hoy (1) Kashi Nath Roy 
Chowdiry v. Surbanand Shaha (2), Dwarka Nath Dass v. Banku Behary 
Bose (8); Ram Narain Singh + Mina Koer (4), Abdul Karim v. Thakurdas 
Tribhovandas (b) and Kuxhyan v, Zihukutty (6) referred to. 

Section 285, Civil Procedure Code, is directory and desis with prooedure. 
It is not intended by*this section to take away the jurisdiction conferred by 
section 284 of the CiviP Procedure Code, 

It must be shown by the clearest language that jurisdiction given by one 
section of the Act has been taken away by another and subsequent section. 


Appeal by the Defendants. 
Suit for possession of land. 
The facts of the case appear sufficiently from the judgment. 


The case first came on for hearing before Geidt J., who, 
delivered the following judgment: ` 


. Geidt J —The plaintiff and defendants purchased the 
property in dispute in execution of two different decrees against 
the former owner. 

The plaintifi's purchase was in the Court of the Munsiff of 
Serajgunj in the year 1889. The purchase by the defendants 
was in the Court of the Subordinate Judge of Pabna, some three. 
years later, in the year 1892. à 

The defendants after their purchase took possession of the 


* Appeal No 120 of 1906, under section 15 of the Letters Patent against 
the decree of the Hon'ble Mr. Justice Geidt, dated the 9th August 1906 in 
Appeal fiom Appellate Decree No, 2451 of 1904, affirming that of Babu Mohim 
Chandra Birkar, Additional Bubordinate Judge, Pabna, dated the l4th June 
1904, confirming the decree of Babu Kailash Chandra Sen, Munmsiff, Serajgunj, 
dated the 18th August 1903. 


(1y (1885) I. L. R. 12 Cale 822. (4) (1807) 4 L. R. 25 Calc. 48. 
© (2) 41885) I, L.-R. 12 Cale. 817. _ (5) (1896) I. L. R. 22 Bom, 88, 
(3) (1891) I. L. R. 19 Cale 661. - (6) (1898) I L. R 22 Mad. 295. 
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property, and the present suit was brought by the plaintiff to . Civis, 


recover the property on the strength of her purchase. 1907. 8 

| The defence so far as we need consider it now is two-fold. TOM ‘Chand Bothe" @ 
First, that the plaintiff was merely a benamdar of the judgment- . 
debtor, whose property she purchased and that therefore the dimmi ] 
defendants at their purchase in 1892 acquired the property as Gaidt, J 


belonging to their judgment-debtor. 

The second plea was that the attachment by the Subor- 
dinate Judge was prior in point of tjme and was still subsisting 
when the Munsiff of Serajgunj held the sale at which the 
plaintiff had purchased, and, that therefore the sale, by the 
Munsiff, having been held in contravention of the provisions of 
section 285 of the Code of Civil Procedure, did not operate to à 
pass any title to the plaintiff. iu^ 

The Munsiff over-ruled both these pleas of the defendants 
and gave the plaintiff a decree which has been confirmed by the 
Subordinate Judge on appeal. . 

Two points are urged before me. Thb first is that the 
Subordinate Judge has not considered the plaintiffs oral and 
documentary evidence, on the question whether the plaintiff's 
purchase was óenam: or not. The Subordinate Judge has dis- 
cussed very fully the oral evidence on both sides on the point 
whether the plaintiff or the judgment-debtor was in possession 
of the property between the dates of the plaintiff's purchase and 
the taking of possession by the defendants, and he has come to 
the conclusion that the evidence clearly shows that it was the ed 
plaintiff who was in possession between these dates. He goes on é 
to say in his judgment that “after giving my best and careful 
consideration to the oral and documentary evidence adduced on 
behalf of the parties and to the circumstances, probabilities and 
improbabilities of the case, I errive at the same conclusions 
as arrived by the learned Munsiff in his most careful and exhaus- 
tive judgment.” I think it is impossible to say on this that the 
Subordinate Judge has not considered the documentary evidence. 

The oral evidence adduced on the question at issue was the 

most important and he has dealt with that very fully. The 

documentary evidence which seemed to be of less. importance was . 
discussed very fully by the Munsiff, and the Subordinate Judge : 
has evidently adoptedethe Munsiff’s estimate of the documentary 
evidence. The first ground therefore fails. | 

The second objection urged before me in this appeal is “that t 
the Subordinate Judge has omitted to try the question whether 
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the sale held by the Munsiff was invalid in consequence of the 
prior attachment by the Subordinate Judge of Pabna. The 
lower appellate Court has omitted to consider the point and 
it does not appear from its judgment that it was ever argued- 
before him. No question of fact are involved, and the point being 
one of law only, may be decided by me in the absence of any 
necessity for a remand. 

The question seems to be concluded by a decision of this 
Court in the case of Bykant Nath Shaha v. Rajendra Narain Roy 
(1) ; and the same view is taken by the Bombay High Court as 
appears from a decision in the case of 4bdul Karim v. Thakor- 
das Tribhovandas, (2). Itis unnecessary for me to do anything 
more than to quote the following remarks made by Chief Justice 


. Farran in that case :— 


t There is nothing in section 285 which compels us to hold 
that a sale is null and void if held in contravention of its terms. 
Those terms are, I think, fully satisfied by ruling that its provi- 
sions are directory as to which of two or more Courts shall 
exercise what would otherwise be concurrent jurisdiction, 
without holding that they annul the jurisdiction of the Court .of 
lower grade when it comes into competition with the juris- 
diction of a superior Court.” 

In these observations, if I may respectfully say so, I fully 
agree. 

The result is that this appeal is dismissed with costs. 

Against this judgment, the defendants preferred an appeal 
under section 15 of the Letters Patent. 

Mr. Hill and Babu Naresh Chandra Sen Gupta for the 
Appellants. 

Babu Harendra Nargin Mitra for the Respondent. 

The following judgment was delivered by 

Maclean C. J.—I propose to deal with this case very shortly, 
because I think, so far as this Court is concerned, the matter is 
concluded by authority, and I have no desire to multiply them. 
The question in short, which we are asked to decide, is whether 
where the same property is under attachment by two Courts of 
different grades. asale effected by the Court of a lower grade is 
a nüllity. If the matter was resantegra and apart from author- 
ity, my view would be that the jurisdictipn conferred upon the 


' Court to sell, by section 284 of théCode of Civil Procedure is 


not taken away by the provisions of section 285. Ithink the 
(1) (1885) I. L. B. 12 Cale 333. (2) (1898) I. L. R. 22 Bom, 88 (98). 


Vor. VIJ ` HIGH COURT. 


language of section 285 is amply met by treating it, as a directory 
section dealing with procedure and not intended to take away 
the jurisdiction which had been conferred by the previous section. 
This view enables us to give effect to both these sections of the Code. 
If jurisdiction is given by one section of an act and it is contended 
that it has been taken away by another and subsequent section, it 
must be shown by the clearest language that this has been done. 
But so far as this Court is concerned, the matter is amply 
covered by authority. The case of By£ant Nath Shaha v. Raf- 
endra Narain Roy (1), seems to be a Clear authority in favour of 
the view I have expressed. That has stood the test now of twenty- 
two years, and has not been challenged. Inthe case of Kashi Nath 
Roy Chowdhury v. Surbanand Shaha (2), I find this at page 321: 
“It must therefore be now taken to be settled law that when a pro- 
perty is sold in execution of a decree, it cannot be sold again at the 
instance of a decree-holder who had attached it before the attach- 
ment effected by the decree-holder under whose decree it is 
actually sold.” That case has been practically followed by several 
cases in this Court. I may perhaps refer to the cases of Dwarka 
' Nath Das v. Banku Behary Bose (3), which though it does not 
“deal with precisely the same point depended upon the same 
principle and of Ram Narain Singh v. Mina Koeri (4), which 
certainly is in point. Then there are three or four decisions in 
the Bombay High Court culminating in the decision in dédul 
Karim v. Thakurdas Tribhovandas (5), in which the authoriti- 
es were reviewed and the Court there expressed the same view 
that Iam expressing today. So far as regards the Madras High 
Court, some of its earlier decisions were agaigst this view but in 
the.caseof Kunhyan v. Jthubutti (6),the view taken by this Court 
has been followed. The only High Couyt in India which takes a 
different view is the Allahabad ,High Court. With great defer- 
ence to the learned Judges who have decided three or four cases 
touching the same question, in that Court, I respectfully differ. 
The result, therefore, is that the decision of Mr. Justice 
Geidt is quite right and the appeal must be dismisssed with costs: 
Holmwood J.—I agree. 


A. T. M. Appeal dismissed. 


(1) (1885) I. L. R. 12 Cale. 382. | (8) (1891) T. I. R. 19 Calc. 651. 

(2) (1885) I. L. R, 12 Cale 317. ° (4) (1897) I. L. B. 25 Cale, 46. 

(5) (1898) I. L.R 22 Bom 88. 

(6) (1898) L. L. R, 22 Mad. 99 ; 9 M. L. J. 1. 

[See Badri Prosad v. Saran Lal, (1882)1 I, R 4AT 359, Balhisken v Narain 


Das. (1896) I L. R 18 All, 341, Chirinjt Lal v. Jawahir Mai, (1904) I. L. R. 28 
All 538 and Har Prosad v. Jagan Lal, (1904) I. L, R, 27 All. 66.—Rep] 





Maclean, C, J. 


j Bay, 23, 24 


134 THE OALOUTTA LAW JOURNAL. ' [Vor. VI. 


E Before Mr. Fustice Mookerjce and Mr. Fustice Holmwood, 
O1v1L. BISSESWAR PROSAD AND OTHERS 
1907. v 


LALA SARNAM SINGH AND OTHERS.” 


June, 8. Mortgage, subrogation, prinoiple—Equity—Eacumbrancer, prior and subsequent 
= . —JPurchaser, assigmee of, rights of. 


When money due upon a mortgage is paid, it shall operate as a discharge 
of the mortgage, ¿or in the nature of an assignment of it, as may best serve 
the purposes of justice and just, intent of the parties. It makes no difference 
whether the party, on payment of the money, took an assignment of the 
mortgage or a release, or whether a discharge was made, and the evidence of the 
debt cancelled. The debt itself may be held still to subeist in him who paid 
the money, as assignee, 80 far asit ought to subsist, in the nature of a lien 
b upon the land, and the mortgage be considered in force for his benefit, so far as 

. he ought in justice to hold the land under it, as 1f it had been actually assigned 
to him. 

The doctrine of subrogation 18 a doctrine of equity jurisprudence. It does 

not depend on privity of contract express or implied, except in so far as 

equity may be supposed to be imported into the transaction, and thus raise a 


. contract by implication. It is founded on the facts and circumstances of each 


particular case and on the principles of natural justice. While, therefore, the 
doctiine will be applied, in general, wherever any person other than a meie 
volunteer pays a debt or demand, which in equity or good conscience should 
have been satisfied by another, or where the liability of one person is discharged 
out ofafund belonging to another, or when one person is compelled for his 
own protection or that of some interest which he represents, to pay a debt for 
which another is primaiily liable, or wherever a denial of the right would be 
contrary to equity and good conscience, the doctrine will never be permitted, 
where the application of it would work injustice to the rights of those having 
n equal or superior equities. 

Swyjiram Marwasi v. Barhanideo Persad (1) and Blake v. Beaty (2) 
referred to. ie 

A purchaser of the eqyity of redemption, if he discharges the prior 
encumbrance, cannot claim to be subrogated to his rights to the prejudice of 
the later encumbrancer whose debt he fad agreed to discharge. 

Heim v. Vogel (8) referred to, « 

The representatives of the purchaser of the equity of redemption are not 
entitled to be subrogated to the rights of the prior mortgagee, because they had 
constructive, if not, actual notice of the debt, due to the later mortgagee and 
of the circumstance that their assignor had assumed payment of it. 

K Rajaram v. Krishrasami (4), Hamuton v, Royse (5) and Roddy v. 
- Williams (6) referred to. 


e $ Appeal from Original Decree No. 888 of 1905 &gainst the decree of 
E, P. Chapman Esq. District Judge, Mozufferpur dated the 30th May 1900. 
9 


l (1) (1900 20. L J 288 at p. 298. (4) (1892) I. L. R, 16 Mad. 801. 
á (2) (1855) 5 Grant 359. (5) (1804) 2 Sch, and Lef. 816. 
(8) (1879; 69 Missouri 529. (6) (1845) 3 Jones and LaTouche 1, ` 
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Appeal by the Plaintiffs. die 

Suit to enforce a mortgage security. * 0r" 

The facts of the case and the arguments appear fully from eee A 
the judgment. r. 

Babus Baidya Nath Dutt and Monmohun Dutt for the ae kan ind ih 
Appellants, 


Babus Shth Chunder Palit and Chandra Sekhar Banerji 
for the Respondents (Defendants Nos. 21 to 24). 

Babus Omakali Mukerji, Joy Gopal Ghosha and Sailendra 
Nath Palit for the Respondents (Defendants Nos. 28 and 29). 

The judgment of the Court was delivered by dd 

Mookerjee J.—The transactions which have given rise to 
the litigation out of which the present appeal arises, are some- x 
what complicated, but for the purpose of the decision of the ` ` 
questions raised before us, they may be briefly outlined. On M 
the sth June 1891, one Lala Joyram Singh, now represented by 
defendants r to 15, executed and registered a simple mort- 
gage bond in favour of one Muniram Chowdhuty, the predecessor " 
in interest of the present plaintiffs. The sum advanced was 
Rs. 550, and the properties given in security were a five ganda 
share in mouza Bakri, one anna 13 ganda share in Tola Ram- 
nagar, and one anna share in mouza Chatterpati. On the 31st 
July 1891, the mortgagor Joyram executed a conveyance of the 
one anna 13 gandas share of Ramnagar comprised in the mort- 
gage security, in favour of his son-in-law, Prayag- Lall. “The 
deed recited that 575 rupees was due under the bond executed 
in favour of Muniram, and the purchaser retained in his hands ü . 
575 rupees out of the total consideration of Rs. 1,200 for pay- 
ment to the creditor, while the balance of 625 rupees was paid 
to the vendor. On the 27th January 1892, Prayag Lall executed 
a conveyance in favour of one *Fagu Singh, now represented 
by defendants 26 and 27, in respect of a 13 gandas share 
out of the one anna 13 gandas of Ramnagar purchased by him 
from Joyram. This deed recited that 290 rupees was still due 
from Prayag Lall to Muniram under the mortgage of the sth = 
June 1891. The purchaser retained in his hands this sum for 
payment to the mortgagee, and the remainder of the considera- "Rr" . 
tion of 750 rupees was paid, partly in cash to the vendor, and e 
partly in payment of the glues of an unsecured creditor. On 
the 27th September 1894, Prayag Lall transferred the remaining 
one anna out of the one anna 13 gandas of Ramnagar, purchased . 
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by him from Joyram, to Raghunandan, (who is now defendant 
21) and his uncle Ramprosad, now represented by defendants 
22to 24. This deed recited that the property was not under 
any encumbrance except a usufructuary mortgage of the 28th - 
May 1889, subject to which the sale was effected. This state- 
ment was not, however, correct, as the sum due to Muniram 
under his mortgage of the sth June 1891, had not been 
discharged either by Prayag Lall, or, by the first purchaser 
from him, Fagu Singh. It appears that Raghunandan and 
Ramprosad, shortly after*their purchase of the 27th September 
1894, discharged the usufructuary mortgage of the 28th May 
1889. On the 14th April 1904, the plaintiffs, as representatives 
of Muniram, commenced the present action to enforce the security 
of the sth June 1891, and they joined as parties, defendants, 
not only the representatives of the mortgagor, that is, defend- 
ants 1 to 15, but also defendants 16 to 29, who had at various 
times subsequent to the creation of the mortgage acquired 
interests in diffegent fragments of the equity of redemption. 
Amongst these, defendants 28 and 29 claimed to be purchasers 
of mouza Chatterpati at a sale for arrears of revenue—the 
effect of which they contended was to vest the property in 
them free of the mortgage which is the foundation of the title 
of the plaintiffs. Defendants 21 to 24 claimed priority in 
respect of that portion of their purchase money which had been 
applied in discharging the usufructuary mortgage of the 28th 
May 1889. Defendant 16, who had purchased shares in mouza 
Bakri and mouza Chatterpati, contended that the shares claimed 
by him were outside the mortgage, excepting a 10 gandas 
of Chatterpati which he admitted was subject to the mort- 
gage of the plaintiffs, The learned District Judge in the 
Court below made a decreé in favour of the plaintiffs, but 
he declared that defendants 21 to 24 were entitled to 
priority in respect of the sum applied by them in payment 
of the usufructuary mortgage of the 28th May 1889. He 
further declared that the effect of the revenue sale of Mouza 
Chatterpati was to pass the property to defendants 28 and 29. 
free of the mortgage of the plaintiffs, which could consequently 
be enforced only as against the surplus sale proceeds. The 
plaintiffs have now appealed to this Court, and on their behalf, 
the decision of the Court below hgs béen challenged, substan- 
tially, on two grounds, namely, //rs/, that in the events which 
have happened, defendants 21 to 24 are not entitled to be 
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subrogated to the rights of the prior mortgagee of the 28th CIVIL, 
May, 1889, and, secondly, that the effect of the revenue sale 1907. 
was to pass the property to defendants 28 and 29 subject to the Sul cur 
encumbrance of the plaintiffs. 

In support of the first point taken on behalf of the appellant, oe 
it has been argued that as Prayag Lall, under his conveyance of —-Mookerjeo, J. 
the 31st July 1891, assumed payment of the mortgage, which 
the plaintiffs now seek to enforce, Prayag Lall would not be 
entitled to claim the benefit of the principle of subrogation, 
if he discharged any prior encumbrance on the property, and 
that defendants 21 to 24 as representatives of Prayag Lall do 
not stand in a better position. In our opinion, this contention, 
in each of its two branches, is well-founded. As regards Prayag 
Lall, it is quite clear that as he assumed payment of the mortgage | „e 
under which the plaintiffs claim, if he had discharged any prior 
encumbrance, he would not have been entitled to be subrogated OoOO Oe 
to the rights of the prior encumbrancer as against the plaintiffs. . 
The foundation, upon which the doctrine of subrogation rests, 
was explained by this Court in the case of Surjtram Marwari v. 
Barhamdeo Persad (1). The true principle is, that when money 
due upon a mortgage is paid, it shall operate as a discharge of 
the mortgage, or in the nature of an assignment of it, as may best 
serve for the purposes of justice and the just intent of the parties. 
It makes no difference whether the party, on payment of the 
money took an assignment of the mortgage or a release, or whether 
a discharge was made, and the evidence of the debt cancelled. 
The debt itself may be held still to subsist in him who paid the 
money, as assignee, so far as it ought to subst, in the nature 
of a lien upon the land, and the mortgage be considered in 
force for his benefit, so far as he ought ig justice to hold the land 
under it, as if it had been actually assigned to him. The doctrine 
of subrogation is a doctrine of equity jurisprudence. It does 
not depend on privity of contract, express or implied, except in 
so far as the equity may be supposed to be imported into the 
transaction, and thus raise a contract by implication. It is 
founded on the facts and circumstances of each particular case, 
and on the principles of naturaljustice. While, therefore, the 
doctrine will be applied in general wherever any person other € s 
than a mere volunteer pays a debt or demand, which in equity 
or good conscience should have been satisfied by another, or se 
where the liability of one person is discharged out of a fund ` 

(1) (1905) 2 C, L, J, 288 (298). 
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belonging to another, or where one person is compelled for his 
own protection or that of some interest which he represents, 
to pay a debt for which another is primarily liable, or wherever 
a denial of the right would be contrary to equity and good 
conscience, the doctrine wil never be permitted, where the 
application of it would work injustice to the rights of those 
having equal or superior equities. The case before the Court 
in Surgiram Marwari v. Barhamdeo Persad (1), was that of 
one, who had assumed and agreed to pay two encumbrances, 
but had paid the prior endumbrance only, and when the puisne 
encumbrancer endeavoured to enforce hissecurity, sought to 
use asa shield against him the prior encumbrance which he 
had discharged. It was ruled by this Court that if a mortgagor 
or owner of the equity of redemption or any encumbrancer 
redeems a prior charge which is his own debt or which by con- 
tract, express or implied, he is bound to discharge, he cannot 
keep such charge alive as against a puisne encumbrancer whose 
encumbrance he is also expressly or impliedly bound to discharge. 
The principle, upon which this proposition is based, has been 
widely recognised as founded on justice, equity and good con- 
science, [see for instance, Blake v. Beatty (2), and if applied to 
the circumstances of the present case, shows conclusively that 
Prayag Lall, if he had discharged the prior encumbrance could 
not claim to be subrogated to the rights of the senior encum- 
brancer, to the prejudice of the plaintiffs whose debt he had 
agreed to discharge. This view was adopted in the case of Heim 
v. Vogel (3). There, a person had purchased property subject 
toa mechanic's lien (which operates as a first charge) and a 
mortgage; at the time of the purchase, he had, out of the con- 
sideration for the conveyance, retained in his hands sufficient 
money to pay the mortgage debt which he assumed and agreed 
to satisfy. He did not pay the mortgagee. The lien was enforced, 
the property was sold and was purchased by him. The mortgagee 
subsequently enforced his security, and the purchaser endeavoured 
to set up the prior lien as against him. It was ruled by the 
Supreme Court of Missouri that the purchaser could not set up 
the prior lien as against the mortgagee whom he had covenanted 
to satisfy, and if he was allowed to do so, injustice would result, 
as he still retained in his hands funds sufficient to satisfy the 
mortgage-debt. In other words, just asa person who has satisfied 


(1) (1905) 2 O. L. J. 988 (2) (1855) 5 Grant. 359. ` 
[D (1879) 69 Missouri 529, 


Vout. VI] * HIGH COURT. 


a mortgage which he has undertaken to discharge, cannot claim 
to be subrogated to the rights of the mortgagee as against other 
incumbrancers, a person who has undertaken to discharge a 
mortgage, but has defaulted, cannot set up as against that 
mortgagee, a right of subrogation based on the discharge of 
another incumbrance. In our opinion, it is clear beyond the 
possibility of dispute that so far as Prayag Lall is concerned, 
if he had discharged the prior encumbrance, he could not have 
claimed against the present plaintiffs the benefit of the doctrine 
of subrogation. The question next arises, whether defendants 
21 to 24 as representatives of Prayag Lall stand in a better 
position. In our opinion, they do not, because they had 
constructive, if not, actual notice of the debt due to Muniram 
and of the circumstance that Prayag Lall had assumed payment 
of it. [Rajaram v. Krishnasami (1), Hamilton v. Royse (2), 
Roddy v. Williams (3); Wade on Notice, Sec. 311—4315.] 
The conveyance of these defendants under which they purchased 
the property from Prayag Lall on the 2704 September 1894, 
shows that their vendor had acquired title by purchase. If 
they had investigated his title and examined his conveyance, 
as they ought to have done, they would have found therein a 
statement that money was due to Muniram and that their 
vendor Joyram assumed payment of that debt. It further 
appears from the deposition of defendant 21, Raghunandan, 
that at the time of the purchase, he examined the title deed of 
Prayag Lall. If, therefore, these defendants had made any 
enquiry, they would have at once discovered, that Muniram or 
his representative was stil entitled to enforee his security, and 
that Prayag Lall, who had assumed payment of the mortgage- 
debt, had failed to carry out his undertaking. Under these 
circumstances, it is impossible to bold that defendants 21 to 24 
can claim to stand in a better position than Prayag Lall himself. 
They are, consequently, not entitled to be subrogated to the 
rights of the mortgagee of the 28th May 1889, whose debt they 
satisfied. The first point taken on behalf of the appellants 
must consequently prevail. . 

In support of the second point taken on behalf of the 
appellants, it is argued that the learned District Judge put an 
erroneous construction ọn the plaint, when he assumed that it 
contained an averment, tĦat the sale of Chatterputi was the 
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sale of an entire estate, free of encumbrances, for arrears of 
revenue. In our opinion this contention is well-founded. The 
allegation in the plaint is at best ambiguous, and as no evidence 
had been taken on the point in the Court below, we allowed 
the parties an opportunity to adduce evidence to show whether 
the sale under Act XI of 1859, was that of a share of an estate 
or of an entire estate. That evidence has now been produced ; 
the appellants have produced certified copies of extracts from 
the Registers of the Collector and the respondent has produced 


"his original sale-certificate, These show conclusively that what 


was sold was a share of an entire estate, and the parties are 
agreed that the respondent has consequently purchased the 
property subject to the mortgage of the plaintiffs. The second 
point taken on behalf of the appellants must consequently 
prevail. "The result, therefore, is that this appeal must be ~ 
allowed, and the decree of the District Judge varied. The 


' plaintiffs appellants will be entitled to a mortgage decree, and 


the decree of the' Court below will be discharged in so far as 
it gives priority to the defendants in respect of the mortgage 
of the 28th May 1889, and exempts from sale the share of 
Chatterpati purchased by the defendants at the revenue sale. 
The decree of the Court below will also be set aside in so far 
as it allows costs to defendants 28 and 29. The appellants 
are entitled to their costs of this appeal. We assess the hearing 
fee at ten gold mohurs. The decree drawn up in this Court 
wil be self-contained, will specify the amount which the plain- 
tiffs are entitled to recover, and will ix six months as the period 
of redemption. | 


A. T. M. Appeal allowed, decree varied. 
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Before Mr. Fustice Rampini and Mr. Fustice Woodroffe. 
BROJO NATH SAHA 


U 


GAYA SUNDARI DASSYA.* 


Execution of decree—Attachment of decree—Representatire—Compromise by 
judg ment-debtor—Aocknowledgment— Not addressed to the person entitled 
— Limitation Act (XV of 1877), Seo. 19 and Art. 179, Sch, LI. 

A petition in which the judgment-debtor agreed to pay a certain sum to 
the person who attached the decreee and took out execution, constitutes an 
acknowledgment of liability to the decree-hglder’s representative. Hence an 
application for execution by the deeree-holder within 3 years from the date of 
guch petition is not barred, 

A person attaching a decree is a representative of the decree-holder. 

Peary Mohun Choudhury v, Romesh Chunder Nuxdy (1) followed. 

A judgment-debtor in acknowledging his liability even for a part of his 
liability under the decree makes such an acknowledgment as under section 19 
of the Limitation Act gives rise to a new period of limitation. 

Sukhamont Chowdhrani v Ishan Ohunder Roy (2) referred to. 

It is sufficient acknowledgment to save limitation under the explanation 
to section 19 of the Limitation Act, although it was not [dressed to the person 
entitled. 

Maniram v. Seth Hupohand (3) referred to, 

Appeal by the judgment-debtor. 

Application for execution of decree. 

The facts are sufficiently stated in the judgment. 

Babu Sarat Chandra Basak for the Appellant. 

Babu Harendra Narain Mitra for the Respondent. C. A. V. 


The judgment of the Court was as follows : 


Rampini J.—The judgment-debtor is the appellant before 
us. He contends that the lower appellate, Court is wrong in 
holding that the execution of the decree sought to be enforced 
against him is not barred by limitation., 

The facts are these. The dgcree-holder sued as a pauper. 
He obtained a decree on the 23rd December 1896. The decree 
was for Rs. 1060. The Government was declared entitled to 
obtain from the plaintiff a sum of Rs. 272-8-0 as Court fees. The 
Government attached the decree and fook out execution. 
The judgment-debtor compromised with Government on the 
31st July 1902 and agreed to pay Rs. 335-8-o due to Government 


* Appeal from Appellate Orden No. 49 of 1906 against an order of H. 
Walmsley, Esq , Officiating District Judge of Dacca, dated the 27th November 
1905, affirming that of Babu Hari Nath Roy, Subordinate Judge, Dacca, dated 
the 15th August 1906. e 

(1) (1888) I L. R. 15 Cale 871. 
(2) (1898) L. R. 25 L à. 95; L L, R. 25 Oslo. 844; 2 0. W. N. 402 
(8) (1903) I, L. R. 38 Oalc. 1047 P.0.; 4 O. L, J. 84 5100, W. N.874, 
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1906. execution. This application is dated April roth, 1905. It is 
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v. barred under Art. 179 of the 2nd schedule to the Limitation Act. 
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Dassya. 


Rampini, J. 


The decree-holder, however, relies on the judgment-debtor's 
compromise with Government dated 31st July 1902 as saving 
limitation. The judgment-debtor urges that this acknowledg- 
ment of liability was addressed to Government who was not the 
decree-holder’s representative. 

I am of opinion that the petition of compromise is an 
acknowledgment of liability which saves limitation. 'The decree- 
holder got a decree for Rs. 1060. He was to receive this amount 
from the defendant judgment-debtor. Government was to be 


. paid Rs. 272-8 by the plaintiff. Government attached his decree 


and executed it for him. The Government thus acted as the 
representative of the decree-holder. [Peary Mohun Chowdhury 
v. Romesh Chunder Nundy (1). In any case, the judgment- 
debtor in acknowledging his liability even for a part of his 
liability under the decree would seem to me to have made such an 
acknowledgment as under section 19 of the Limitation Act gives 
rise to a new period of limitation (Sukhamont Choudhurani v. 
Jshan Chunder Roy (2) It is contended that the acknowledg- 
ment of liability was not addressed to the decree-holder or any 
one through whom he claims. The cases of Mylapore Lyaswamy 
Vyapoory Moodhar v. Yeo Kay (3) and Imam Ali v. Baty Nath 
Ram Sahu, (4) are relied on in support of this argument. But 
this contention is against the terms of the explanation to section 
19 of the Limitatjon Act and their Lordships of the Privy 
Council in the recent case of Mantram v. Seth Rupchand (5), 
have adhered to the provjsions of the explanation to section 19. 
They say: " The acknowledgment is not addressed to the 
person entitled but according to the explanation given in section 
19, this is not necessary.” That being so, the acknowledgment 
in question is sufficient to save limitation. 

I would, therefore, dismiss this appeal with costs. 
assess the hearing-fee at 5 gold mohurs. 

Woodroffe J.—1 agree. 
A. T. M. 


n pee I, L. R. 15 Cale. 871. A 

(2) (1898) I. L. R. 25 Oale. 844; D R. 25 IA 90. 

(8) (1887) I. L. R. 14 Calc. 801 ; L. R. 14 I. À 168. 

(4) (1906) 100. W N 551. 

(5) (1908) I, L.R 33 Oale. 1047; 4 O. L. J, 94 ; 10 C. W. N. 874. 
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Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
PARGAN PANDEY AnD OTHERS 


V 


MAHATAM MAHTO.* 


Usufructuary morigage bond—Covenant to pay-——Suit to recover money— Pusees- 
ston, delivery of—Subsequont dispossession—Transfer of Property Act 
(IF of 1882), Seo. 68. ol. (0 )— Cause of action. 


In a ugufructnary mortgage bond, there was a hypothecation of the land, 
& covenant to repay the sum advanced, as also an agreement under which the 
mortgagees were entitled to take possession ‘of the land and to enjoy the 
profits of the land in lieu of interest: i 

Heid — It was not a pure usufructuary mortgage and the mortgagees were 
entitled to sue for their money. 

Olause (0) of section 68 of the Transfer of Property Aot is wide enough 
to include every instance of failure by a mortgagor to secure the mortgagee 
in undisturbed possession at any time during the period for which the mort- 
gages is entitled to remain in possession. The subsequent dispossession of 
the mortgagee after possession has been once delivered to him, is a failure 
on the part of the mortgagor to secure him in undisturbed possession. 

The observations of Banerji J. in Hira Lal v. Ghasits; (1) approved: 

Where possession was delivered to the mortgagee, but on his calling 
on the mortgagor to give additional or substatuted security, the latter entered 
into occupation and thus deprived the former of his possession : 

JHeid—The mortgagee had a canse of action under clause (c) of section 68 
of the Transfer of Property Act. 

Abdul Iasalam v. Alwsst. Rafiat (3), Ram Jewan v. Jagarnath (8) and 
Unichaman v, Ahmed Kuiti (4) referred to. 

Inchmeshar Singh v. Dookh Moohan Jha (5) distinguished, 


Appeal by the Plaintiffs. ‘ 


Suit to enforce a mortgage security. 

The facts of the case material to this réport appear from 
the judgment. l 

Babus Umakali Mukerji, Raghu * Nandan Pershad and 
Roghu Nath Singh for the Appellants. 

Babu Chandra Sekhur Pershad Singh for the Respondent. 

The judgment of the Court was delivered by 


2. 
Mookerjee J.— This is an appeal on behalf of the plaintiffs 
in an action to enforce a mortgage security executed in their 
favour on the 1st July 1896 by the defendant. The mortgage 


* Appeal from Appellate Decree No. 1277 of 1905 against the decree of 
H. R. H. Coxe, Esq, Distmet Judge, Shahabad, dated the 80th March 1905, 
reversing that of Baba Sasi Bhusan Ohowdhuri Subordinate Judge, Shahabad, 
dated the 5th October 1904. e 


(1) (1894) I. L. R. 16 All, 318 (823.) 
(2) (1908) 20 L. J. 498 (4) (1897) I. L. R. 21 Mad. 242. 
(8) (1897) I. L. R. 25 Calo. 450. (5) (1897) I. L R. 24Cale 677, 
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purports to be of a usufructuary character, under which the 
mortgagor took an advance of Rs. 725 and delivered possession 
to the mortgagees of 4 bighas 18 cottas of land. He covenanted 
that the creditors should enter upon possession and occupation 
of the same, hold cultivation on it, appropriate the profits 
thereof in lieu of interest qn the principal amount, and pay 
the rent to the superior landlords. The deed then proceeded 
as follows: “I shall repay the principal amount on the full moon 
day of the end of Jait 1287, Fasli and take back the bond. 
If I shall not be able to repay the same on the due date of 
payment, then this document shall remain in tact up to the 
repayment of the same. As security for the said amount, I 
have mortgaged and hypothecated the said field. I have exe- 
cuted this mortgage-bond, so that it may be of use when . 
required." 'The document further contained a covenant to the 
effect that if the mortgagees were dispossessed by any reason, 
then the mortgagor must pay interest on the principal amount 
at the rate of fifteen per cent. per annum. 

In 1901, the land was covered with a deposit of sand in 
the great flood of that year, and became infertile. The plain- 
tifs then called upon the defendant to give additional or 
substituted security, The result was that the defendant entered 
into occupation, and the plaintiffs completely lost possession 
of the land covered by their security. They consequently 
commenced this action on the 7th June 1904 to recover the 
sum due on their mortgage by sale of the hypothecated 
properties. The Court of.first instance made a decree in their 
favour. Upon appeal, the learned District Judge has dismissed 
the suit on two grounds, namely, /757 that there was no real 
covenant for repayment, and consequently the mortgagees are 
not entitled to sue for their money, upon the authority of the 
decision of this Court in Luchmeshar Singh v. Dookh Mochan 
Sha (1) and, secondly, that it was not satisfactorily established 
by the evidence that the security had been rendered insufficient 
within the meaning of section 66 of the Transfer of Property Act. 

The plaintiffs have now appealed to this Court, and on 
their behalf, it has been contended, frst, that there was a 


‘personal covenant in the mortgage-bond, and, secondly, that the 


mortgagees were entitled to sue under glauses (a) and (c) of 
section 68 of the Transfer of Property Act. In our opinion, 
these contentions are manifestly well-founded and must prevail. 


(1) (1897) I. L R. 24 Cale, 677. 
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The terms of the mortgage-bond which have been already CIVIL. 
set out, show clearly that there was a covenant to repay ; in 1907. 
fact, an examination of its terms shows that it was not a pure 
usufructuary mortgage ; there was a hypothecation of the land; 
there was also a covenant to repay the sum advanced ; at the RH 
same time, there was an agreement under which the mortgagees  AMeoekerjee, J. 
were entitled to take possession of the land and to enjoy the un 
profits in lieu of interest. Under these circumstances, we must 
hold that as there was a covenant to repay, the mortgagees are 
entitled to sue. : 

We are further of opinion that the contingency contem- 
plated by clause (c) of section 68 of the Transfer of Property 
Act has happened. That clause provides that the mortgagee 
has a right to sue the mortgagor for the mortgage-money where . . € 
the mortgagee being entitled to possession of the property, the 
mortgagor fails to deliver the same to him, or to secure the ^ 
possession thereof to him without disturbance by the mortgagor : 
or any other person. Now, as was pointed dut by the learned 
Judges of the Allahabad High Court in the case of Hira Lal v. ° 
Ghastta (1), this clause, as it is worded, is wide enough to 
include every instance of failure by a mortgagor to secure the 
mortgagee in undisturbed possession at any time during the 
period for which the mortgagee is entitled to remain in posses- 
sion. The subsequent dispossession of the mortgagee, after 
possession was once delivered to him, is a failure on the part 
of the mortgagor to secure him in undisturbed possession. In 
the present case, it is not disputed that possession was originally 
delivered to the mortgagees, nor is it quegtioned that at the ° 
time when the suit was instituted, the mortgagor had taken 
possdssion of the property. The resulj, consequently, has been 
that although the mortgagees wqre originally let into possession, 
their possession has not been secured to them without disturb- 
ance by the mortgagor. Under these circumstances, there has 
clearly been a cause of action for a suit under clause (c) of 
section 68 of the Transfer of Property Act. The view we take 
is consistent with and supported by the decision of this Court 
in Abdul lasalam v. Musst. Rafiat (2) and Namjewan v. Jagar- 


d 
Pargan Pandey 
v. 
Mahatam Mahto, ° 
e. 


~ 


< 
nath (3), and of the Madras High Court in Unichaman v. E = 
Ahmed (4). It may bg also pointed out that this conclusion is j 
in no way inconsistent With the decision of this Court in the co 
(1) (1894) I. L. R. 16 All, 818 (823), (3) (1897) I. L R. 25 Cale. 450," .* 
(2) (1903) 90. L. J. 493. (4) (1897) I. L. B, 21 Mad, 212, 
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case of Luchmeshar Singh v. Dookh Mochan Jha (1) upon 
which reliance was placed by the learned District Judge in the 
Court below. In that case, it was expressly pointed out that 
there was no covenant to pay, and that none of the conditions 
of section 68 of the Transfer of Property Act were fulfilled. 
The learned Judges did not intend to lay down that if there 
was a covenant to pay, or if the conditions of section 68 were 


fulfilled, the mortgagee would not be entitled to maintain an 


action. In fact, if such a view were taken, it would not only 
be inconsistent with sectioh 68 of the Transfer of Property Act, 
but would practically leave the mortgagee without any remedy 
at all; that could not have been the intention of the Legis- 
lature. 

The result, therefore, is that this appeal must be allowed, 


"the decree of the District Judge set aside and the decree of 


the Subordinate Judge restored with costs in all the Courts. 


A. T. M. Appeal allowed. 
(1) 1897) I. L. R., 24 Calc. 677. 


CIVIL RULE. 


Before Mr. Fustice Brett and Mr. Tustice Gupta. 


RAJAH SHYAM CHANDRA MADRA RAJ HARI CHAND AN 
RAJA OF NILGIRI 
v. 


. INKAILU RAM PROSAD BHUYAN.” 


Rent Recovery Aot (X of 1859), Section 9L——Esveoution, application for— 
JSéruck off—Secongd application, 3 years after the date of judgment— 
Continuation. 


The petitioner brought a suit against hia tenant, the,opposite party, for rent 
under the provisions of Act X of 1859 and obtained a decree on the 22nd Jan- 
uary 1903. On the 28th August 1905, he made an application for execution of 
the decree, praying for the attachment of both movable and immovable pro- 
perty, The Deputy Collector struck off the execution case on the ground 
that it was more than 6 months old, On the 22nd February 1906, the decree- 
holder put in another application which was dismissed on the 9th April as 


" barred under the provision of section 92 of Act X of 1859 : 


Held—The application of the 22nd February 1906 is one in continuation or 
furtherance of the former application of the 28th August 1905 and hence the 
execution proceedings are not barred, 

The word “issned” in section 92 of Act X of [859 should not have a strict 
legal interpretation put upon it. It means “sued out" or “applied for" with 


* Civil Rule No 2586 of 1906, against the order of Babu Amrita Lal pam 
Deputy Collector of Balasore, dated the 9th April 1900, 
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* 


success “ that is, that no application for a process of execution shall be success | Civ. 
ful unless the application for it is made or it 18 sued out, within a fixed time. 1906. . 
Rhedoy Krishna Ghose v, Koylash Chunder Boral (1) followed. RDUM 
It is sufficient to save limitation under section 92 of Aot X of 1869, it _ Rajah Shyam 
; Chandra Madia 
the application for execution was made within 8 years from the date of the Ba] Hari Chandan” 
judgment. Raja of Nilgiri 
Golookmony Debia v Mohesh, Ohander Mosa (2) followed. Inkailu Bani Prosad 
Petition by the Decree-holder. Bhuyan. 
Application for execution of decree for rent. Brett, J. 


The facts of the case appear sufficiently from the judgment. 
Babu Dhirendra Lal Kastgir for the Petitioner. 
Babus Surendra Nath Roy and Satyendra Nath Roy for the 
Opposite party. 
The judgment of the Court was delivered by i 
Brett J.—The petitioner was the plaintiff inasuit brought” . * 
under the provisions of Act X of 1859 in-the Court of the 
Deputy Collector of Balasore against the opposite party, who is his 
tenant, to recover rent in respect of his hqlding. He obtained 
a decree on the 22nd January 1903. On thé 28th August 1905 3 
he made an application for execution of the decree and notice 
was issued on the judgment-debtor on the 6th October 1905. 
Execution was first taken out for attachment and sale of the 
movable property of the judgment-debtor. An order for attach- 
ment was issued on the 11th December 1905. To carry out 
that order, the Kanungo was ordered to inquire and report what 
movable property the judgment-debtor had which was liable to 
attachment. That officer failed to submit any report till r4th 
February 1906, and he then stated that he could not find any s 
movable property of the debtor to attach. ° ^ 
The Deputy Collector then ordered the decree-holder to 
take proper steps within three days And on the 16th February 
a list of immovable property of the judgment-debtor was put 
in for attachment. The first item on the list was the holding 
for which rent was claimed. The Deputy Collector directed 
the decree-holder on the zoth February to put in a statement 
of the boundaries of all the plots for which attachment was 
sought. The decree-holder then represented that the particulars 
given were sufficient to identify the property, butif he had e e 
to give full boundaries, somé time would be required. On this o 
the Deputy Collector struck off the execution case on the ground 
that it: was more than six months old. On the 22nd February 


(1) ue 18 W, R. 8 (F.B). M" 
(2) (1877) I, L. R. 8 Oalo, 547; I. O. L. B. 149.7 ^ 
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the decree-holder put in another application in which the bound- 
aries for all the plots were given. This, however, was dismissed 
on the 9th April as barred under the provisions of section 92 
of Act X of 1859 as the application was made more than three 
years after the date of the judgment. On the 16th July, an appli- 
cation was made to this Court and a Rule was issued on the 
opposite party calling upon him to show cause why the order 
of the Deputy Collector dated the 9th April 1906 dismissing 
the application of the petitioner for execution of the decree 
should not be set aside ; or°why such other order should not be 
made as to this Court may seem fit and proper. 

In support of the Rule, reliance has been placed on the. 
ruling of the Full Bench of this Court in the case of Rhedoy 


. Krishna Ghose v. Koylash Chunder Bose (1) and the case of 


Golokemoney Dabta v. Mohesh Chunder Mosa (2). 
In our opinion, the rulings relied upon are sufficient autho- 


| rityto support the case for the petitioner that the Deputy 


Collector erred im‘law in holding that the application for exe- 
cution by attachment of the immovable property was barred 
under the provisions of section 92 of Act X of 1859. Section 92 
of Act X of 1859 provides that no process of execution of any 
description whatsoever shall be issued on a judgment under this 
Act after the lapse of three years from the date of such judgment. 
In the judgment of the Full Bench, it was held by the learned 
Chief Justice Sir Barnes Peacock that the word “ issue" should 
not have a strict legal literal interpretation put upon it. His 
Lordship said “I should rather interpret it to mean, sued out or 
applied for with success, that is, that no application for a process 
of execution shall be successful unless the application for it is 
made, or it is sued out, within a fixed time." 

In the later case of Golokemoney Dabia v. Mohesh Chunder 
Mosa (2), the learned Judges who disposed of that case held that 
it was sufficient to save limitation, if the application for execu- 
tion was made within three years from the date of the judgment. 

For the opposite party, it has been contended that as the 
list of immovables for which the attachment was sought was not 
put in till after the expiry of the three years, limitation was not 
saved by the application of 28th August 1905. 

The application for execution filed on the 28th August has 
been read to us and we find that it conéains a distinct prayer for 


(1) (1809) 18 W. R F. B. 8, (2) (1877) I. L. R. 8 Cale, 547, 
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the attachment of the immovables as well as of the movables. 
From the order of the Deputy Collector of the 14th February 
and from the fact that that application was treated as an appli- 
cation-made in the course of the proceedings initiated by the 
application of the 28th August 1905, and from the fact that the 
application of the 28th of August 1905, was not finally dismissed 
till the 9th April, we are of opinion that it is clear that the 
application made on the 14th February must be treated not as 
a new application but as one made in continuation or furtherance 
of the former application of the 28th August 1905, and that 
therefore the execution proceedings were not barred as held by 
the Deputy Collector. 

We may observe that we arrive at this conclusion with the 
greater satisfaction as the delay in the proceedings appears to have 
been due to the negligence and carelessness of the Kanungo rather 
than to any want of deligence on the part of the decree-holder. 

We, therefore, direct that the Rule be made absolute, that 
the order passed by the Deputy Collector dismissing the applica- 
tion of the petitioner for execution be set aside and that the 
case be sent back to the Deputy Collector with directions to 
proceed with the execution of the decree. 

The petitioner is entitled to his costs which we fix at three 
gold mohurs. 

A. T. M. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Mookerjee and Mr. Fustice Holmwood. 
SALIGRAM SINGH AND OTHERS 


U 


PULUK PANDEY AND OTHERS." 

Landlord and Tenant Procedure Act (VIII of 1869 B.O.) Beo. 6, — Act X of 
I8598— Occupancy holding, submergence—Hent, non-payment of — Extin- 
guishment—Bengal Tenaney Act (VIIL of 1885). 

To enable a rayat to acquire a right of occupancy under section 6 of 

Aot VIII of 1869 (B.O.) or under Act X of 1859, his possession must ordinarily be 

continuous for twelve years over the whole of the land in respect of which a 

right of occupancy is claimed. 

Amar Chand Lahatia v. Bukshes Pyekar (1) referred to. 
The fact that the plaintiff was in" occupation of different areas of lands 
in different years, would noteentitle him toa right of occupancy in the whole, 
* Appeal from Appelate Decree No, 288 of 1905 ogainst the decree of G. 


Gordon Esq. District Judge, Saran, dated the 4th October 1904, affirming that 
of Babu Karuna Das Bose, Subordinate Judge, Saran, dated the 2 8th June 1904, 


(1) (1874) 22 W. R. 228. 
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unless it was proved that he had aright of occupancy in a portion, and the 
parties intended that the additional lands also should be impressed with the 
existing rights in respect of the original lands of the holding. 

Under section 6 of Act VIII of 1869, a raiyat retains his right of occu- 
pancy only so long as he pays rent. But although mere non-payment of rent 
might not be conclusive evidence of abandonment, non-payment of rent taken 
with submergence of land, 18 sufficient to indicate an extinguishment of the 
right of occupancy, 

Hem Nath Dutt v, Ashgur Sindar (1) followed. 

Lopes e. Muddun Aohun Thakoor (2) referred to, 

Mazhar Rai v. Ramgat Siagh (3) distinguished. 

An occupancy holding was diluviated at a time when Act VIII of 1869 was 
in force, and the lands had continued under water for thirteen years before the 
present Bengal Tenancy Act was passed in 1886 : 

Heald—whatever right was acquired by the raiyat, was extinguished by non- 
payment of rent during the period of submergence before the Act of 1885 came 
into force; as he had no subsisting rights in 1885, the provisions of Act VIII 
of 1885 could create no new rights in his favour, nor revive those which had 
already been extinguished, 

Appeal by the Defendanis. 

Suit for declaration of occupancy right and for recovery of 
possession and mesne profits. 

The facts of the case and os arguments appear fully from 
the judgment. 

Babu Umakali Mukerji and Moulvis Shamsul Huda and 
Mahammed Ishfag and Babu Makhun Lal for the Appellant. 

Babu Foy Gopal Ghosha for the Respondents. 
C. A. V, 


The Judgment of the Court was delivered by 


Mookerjee J-— The facts which have given rise to the 
litigation out of which this appeal arises, are not the subject 
of controversy in this Court. The plaintiffs respondents allege 
that down to the yeàr 1872, they were in possession of an 
agricultural holding of 40 bighas situated in Government Khas 
Mehal, Katwa Rampur. In that year, the lands were diluviated, 
and the site of the holding remained submerged under water 
down to 1892. The lands appear to have reformed about that, 
time, but did not become culturable till 1902, when the defend- 
ants appellants obtained a temporary settlement of the mehal 
from the Government. On the 28th May 1893, the plaintiffs 
commenced this action for declaration of their occupancy right 
to 40 bighas of the reformed land, amd for recovery of possession 


(1) (1879) I. L. R. 4 Calo. 894. (2) (1870) 13 M. I, A. 407. 
(8) (1896) 1. L. R. 18 All, 290, 
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and mesne profits. The Courts below have concurrently found 
that in 1866, the plaintiffs were in possession of a holding of 
5 bighas, in 1867 of 30 bighas, and from 1868 to 1872 of 40 
bighas; but they have held that by 1872, the plaintiffs had 
acquired an occupancy right in 4o bighas, that such right of 
occupancy continued to exist in spite of the submersion of 
‘the lands and non-payment of rent in respect thereof, and that, 
consequently, the plaintiffs are entitled to a decree for posses- 
sion. The defendants have appealed to this Court, and on 
their behalf the decision of the Courts below has been 


challenged substantially on two grounds, namely, first that the _ 


facts found are not sufficient to show that the plaintiffs had 
acquired by 1872 a right of occupancy in 40 bighas of land, 
and secondly, that whatever right of occupancy they had 
acquired, ceased to exist by reason of abandonment of possession 
and non-payment of rent. 

In support of these contentions, the learned vakil for the 
appellants has invited our attention to the * fact that the law 
applicable to the subject is to be found in Act VIII of 1869 
B.C. which was in force at the time when the plaintiffs alleged 
to have been in occupation of the lands before their submer- 
gence. Under section 6 of Act VIII of 1869, it was provided 
that every raiyat who shall have cultivated or held land for a 
period of twelve years, shall have a right of occupancy in the 
land so cultivated or held by him, whether it be held under a 
potta or not, so long as he pays the rent payable on account 
of the same. Under this section, as also under the corres- 
ponding section (6) of Act X of 1859, it wag repeatedly ruled 
by this Court that to enable a raiyat to acquire a right of 
occupancy, his possession must ordinarily be continuous for 
twelve years over the whole of the land in respect of which 
a right of occupancy is claimed: see Amar Chand Lahatia v, 
Bukshee Pyekar (1) The fact, therefore, that the plaintiff 
was in occupation of different areas of lands in different years, 
would not entitle him to a right of occupancy in the whole, 
unless it was proved that he had a right of occupancy in a 
portion, and the parties intended that the additional lands also 
should be impressed with the existing rights in respect of the 
original lands of the holding. The contention of the appellants, 
therefore, that the facts found are not sufficient to show that 
the plaintiff had acquired a right of occupancy in 40 bighas 


(1) (1874) 22 W, R, 228. 
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* CIVIL, by the year 1872, is well-founded, and a remand might have 

. 1907. been necessary upon this point; but as in our opinion, the 

. Bill ad appellants are entitled to succeed on the second ground, further 
. Singh investigation upon tbe first point is unnecessary. 

' — Puluk Pandey. Section 6 of Act VIII of 1869 makes it quite clear that 

Mookeder, J. a ralyat retains his right of occupancy, only so long as he 

— pays rent. But although mere non-payment of rent might 

not be conclusive evidence of abandonment, non-payment of 

rent taken with submergence of land is sufficient to indicate 

an extinguishment of the right of occupancy. This is clear 

from the case of Hem Nath Dutt v. Ashgur Sindar (1). In 

that case, land held by tenants with rights of occupancy was 

. i completely submerged for a number of years, and during the 

e ` - period of such submersion, no rent was paid by the tenants; 


it was ruled by this Court that the tenants had by non-payment 
of rent during the period of submersion forfeited their rights 
: of occupancy. It is clear, therefore, that although as laid down 
in Obhoya Chatun v. Kotlash Chunder (2), mere non-payment 
of rent by an occupancy raiyat did not extinguish or constitute 
an abandonment of the tenancy under Act VIII of 1869, where 
the lands had been washed away by the action of water, and 
the raiyat had ceased to assert any right thereto by payment 
of rent, he could not, when the lands re-appeared, claim to be 
regarded as a tenant still holding the rights that he previously 
had. This view is supported by the principles laid down by 
their Lordships of the Judicial Committee in Lopes v. Muddun 
ë Mohan Thakoor (3), where it was pointed out that a person 
whose lands have been submerged, may take the most effective 
means in his power to prevent the possibility of any question 
of dereliction or abandonment being raised against him, if he 
gets the description and measurement of the submerged land 
recorded and continues to pay rent forit. If the contention 
of the plaintiff respondent were to prevail, it would follow that. 
a holding, which may have been absorbed by a river, may under 
all circumstances and after any lapse of time, be, upon re-appear- 
ance, recovered by the old tenant; such a view is entirely 
> contrary to the principle which underlies Lopes v. Madan 
Mohan (3) and Nogender Chunder v. Mahomed Esof (4). We 
observe that the learned Judges of the, Allahabad High Court 


m in Mazhar Rat v. Ramgat Singh (5), declined to follow the 
2 o (1) (1879) I. L. R, 4 Cale, 894. (3) (1870) 13 M. I, A, 467. 
(2) (1887) T. L. R, 14 Calc 751. (4) (1872) 10 B, L. B. 406, 
à (6) (1896) I, L, B 18 All, 290, 
e * 
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rule laid down in Hem Nath v. Ashgar (1) on the ground that 
under the North-Western Provinces Rent Act (XII of 1881), 
a tenancy of agricultural lands once entered upon, continues 
until determined by effluxion of time, or by mutual consent, or 
in one of the ways provided for by the statute. No such 
considerations, however, apply to cases under Act VIII of 1869 
B.C., and we see no reason to depart from the rule laid down 
by this Court in Hem Nath Dutt v. Ashgar Sindar (1). In the 
case before us, the diluvion took place in 1872, at a time when 
Act VIII of 1869 was in force, and the lands had continued 
under water for thirteen years before the present Bengal 
Tenancy Act was passed in 1885. In our opinion, whatever 
rights the plaintiff might have acquired before 1872, were 
extinguished by non-payment of rent during the period of 
submersion before the Act of 1885 came into force. It is, 
therefore, unnecessary to consider what might be the effect 
of the present Act in a case of diluvion of an oqcupancy holding 
and non-payment of rent for many years. If the plaintiff had 
no subsisting rights in 1885, the provisions of the present Act 
could obviously create no new rights in his favour, nor revive 


those which had already been extinguished. The result, there- - 


fore, is that this appeal must be allowed, the decrees of the 
Courts below discharged, and the suit dismissed with costs in 
all the Courts. 


A. T. M. Appeal allowed, 
(1) (1879) I. L, B. 4 Oale, 894, 


Before Mr. Fustice Mitra and Mr. Fustise Casperss. 
HRIDOY NATH DAS CHOWDHURI 


V. s 
KRISHNA PROSAD S*RCAR AND OTHERS.” 


General Clauses Aot (X of 1897 )— Definition — Bengal Tenanoy Act (VILI of 
1885), Chap. XIV—Different gue or ienwres—Swit for vent—GSale— 
Incumbranoe. 

The definition given in the General Clauses Act must be read consistently 
with the intention to be gathered from the context of the Act to be interpreted. 
On examination of the several sections of Chap. XIV of the Bengal Tenancy 

Act commencing from section 158: 

Held, that the landlord in order to take advantage of the special provisions 
relating to sales for arrears oferent | must cause the sale of each holding or tenure 


* Appeal from Appellate Deoree No. 1940 of 1905, against the decree of W, 
S. Coutts Esq. District Judge of Dinajpur, dated the 29th June 1905, reversing 
that of Babu Akshoy Kumar Chatterjee, Subordinate Judge of Dinajpur, dated 
the 19th December 1904, . 
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separately, having obtained a decree as regards the rent of each tenure or holding. 
Accordingly when a landlord having the same tenant holding different jotes or 
tenures under him instituted one suit for the rents of ali the jotes or tenures 
and obtained a decree, the sales held in execution of the decree, do not avoid 
incumbrance created by the tenant. 

Senble—The landlord can institute one suit for the rent of all the tenures 
and the decrée that may be passed in such a suit 18 a good decree capable of 
execution in the ordinary way under the Code of Civil Procedure as a decree 
passed against the tenant, 


The purchaser in execution of the decrees obtained by the landlords against 


the mortgagor as their tenant stands in the position of a purchaser of the equity 
of redemption, 


Appeal by the Plaintiff. 


Suit on a mortgage and for the establishment of the right, 
and recovery of possession by a purchaser in execution of his mort- 
gage decree against the mortgagor as well as the purchaser in 
execution of the decree obtained by the landlords against the 
mortgagor as their tenant. 

The facts of tfe case appear nai from the judgment. 

Babu Sorasht Charan Mitra for the Appellant. 

Babus Dwarka Nath Chuckerbutty and Taruk Chandra 
Chuckerbutty for the Respondent. 

The judgment of the Court was delivered by . 


Mitra J.—This is a suit on a mortgage and it has arisen on 
account of a proceeding under section 335 of the Code of Civil 
Procedure after the plaintiff had obtained a decree on his mort- 
gage and caused the saleof the hypothecated properties. The 
defendants are purchasers in execution of a decree obtained by 
the superior landlord of jotes or tenures which were hypothe- 
cated to the plaintiff by the tenants. There were several jotes 
or tenures which were hypothecated to the plaintiff. The mort- 
gagors held under the sameelandlords 5 jotes in the village of 
Kotegaon and 11 jotes in the village Suliarapore. The landlords 
instituted two suits for the rents of these several jotes. In one 
suit, they claimed rent for 8 jotes, 3 in Kotegaon and 5 in 
Suliarapore and, in another suit, they claimed rent for 6 jotes, 
4 in Suliarapore and 2 in Kotegaon. They obtained two decrees 
and, in execution of these decrees, caused two separate sales of 
the holdings covered by each “of the decrees. The first suit 
brought by the plaintiff having been _infractuous, the purchaser 
under the rent decrees not having been made a party to it, and the 
plaintiff having been unsuccessful in the proceeding under section 
335 of the Civil Procedure Code, has instituted this suit making the 
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original mortgagors as well as the purchaser in execution of the OIVIn, 

decrees obtained by the landlords parties defendants. 1907. l 
various questions were raised as indicated by the issues set qy do y Nath Das < 

out in the judgment ofthe first Court. It is only necessary for Ohowdhuri 

the purposes of this appealto refer to the second issue which ‘Krtehna Prosmad * i 

relates to the effect of the mortgage on the plaintif and the sales Bircar. 

held at the instance of the landlords. The third issue as to Mira, J. 


notice under section 167 of the Bengal Tenancy Act, the fourth 
issue about limitation, the fifth as to the right of the plaintiff to 
maintain the suit have been found in'favour of one party or the 
other by the lower appellate Court and wesee no reason to 
disturb its conclusions. 

But as regards the secoud issue, the question is one of 
importance, though it seems to us to be not of much difficulty. a : 
That question is whether a landlord having the same tenant 
holding different tenures under him can institute one suit for the ° 
rents of all the tenures and, having obtained a decree in such a : 
suit, can proceed under the procedure laid dowp in chapter XIV 
of the Bengal Tenancy Act and cause one sale of all the tenures SL. 
free of incumbrances. l 

It.is not necessary for us to enter into the question whether 
such a suit is maintainable or not. The inclination of our mind 
is that such a suit is maintainable, and the decree that may be 
passed in such a suit is a good decree capable of execution in the 
ordinary way under the Code of Civil Procedure as a decree passed 
against the tenant defendant. The difficulty, however, of the land- 
lord who has obtained such a decree arises when he wishes to 
proceed under chapter XIV ofthe Act. The sections of that chapter . 
of the Bengal Tenancy Act beginning with section 1 59 always use 5 x 
the singular, a tenure or a holding. Under the General Clauses 
Act, the singular may include _the plural; but the definition 
given in that Act must be read consistently with the intention 
to be gathered from the context. The General Clauses Act, 
therefore, does not help us much. We must see whether the 
sections of the Bengal Tenancy Act dealing with the matter 
of sale, are such as contemplate the sale of two or more tenures 
or holdings together by one sale. 


Section 159 speaks of the general powers of a purchaser as ° d i E 
to avoidance of incumbrances and it speaks of a tenure or holding ` 
sold in execution. Section a62 also speaks ofa decree for arrears X" 
of rent due for a tenure or holding, that is to say, a decree passed 
for arrears of-rent of ome tenure or one holding. Section 163, deals diu 
e 
e è 
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with the simultaneous issue of the process of attachment and 
proclamation of sale in respect of a tenure or holding and it 
further specifies, in sub-section (2) what the proclamation is 
to contain: it should specify whether the tenure or holding is 
to be sold free of incumbrances and it indicates the mode in 
which the attachment is to be effected. Sub-section 2 also says 
that a notice of sale should be affixed on the tenure or holding. 
It evidently does not contemplate that there should be so many 
notices of sale in respect of the different tenures all lumped up 
together, under one decfee. Section 164 speaks of the sale of a 
tenure or holding subject to registered and notified incumbrances 
and it is difficult to conceive that several tenures or holdings are 
to be notified for sale subject to different registered and notified 
incumbrances. The section must mean one tenure or holding 
subject to one set of registered and notified incumbrances. Section 
165 speaks of the mode of sale when the tenure is to be sold free 
of incumbrances ; thus practically ruling that it must be one 
tenure or holding gubject to certain incumbrances. 

But the most important provision showing the intention of 
the Act is contained in sections 169 and 171 which speak of the 
distribution of the sale proceeds, and protection from sale. The 
decree-holder being entitled to get not only the amount covered 
by the decree but also the subsequent rent of the particular 
holding or teuure, it is absurd to suppose that the section 
contemplates the sale and the distribution of proceeds of different 
tenures or holdings sold under one sale. Section 171 enables the 
mortgagee of a tenure or holding, or, the holder of any other 
interest voidable under the sale, to pay into Court the amount 
requisite to prevent thesale. It may be that a person is either 
an under-tenure-holder or thé mortgagee of one tenure, having no 
interest in another tenure of the same mortgagor under the same 
landlord. If the landlord were allowed to institute proceedings 
under Chapter XIV of the Bengal Tenancy Act with reference to 
two tenures under one decree, the result would be very serious 
as regards the persons desirous of preventing a sale under the 
provisions of section 171 of the Act. 

It appears to us to be plain that, in order to take advantage 
of the special provisions relating to sales for arrears of rent, 
the landlord must cause the sale of each holding or tenure 
separately, having obtained a decree as regards the rent of each 
tenure or holding. Any other view would lead to anomalies 
because it would cause great hardship to incumbrancers or under- 
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tenure-holders and, not infrequently, the tenant. The object of 
the special provisions of the Bengal Tenancy Act for sales for 
arrears is not to deprive third persons of the rights which they 
have under the ordinary law, but to protect those rights as far as 
possible and not to hinder in any way their right to the pro- 
tection which they are otherwise entitled to. An encumbrancer 
may have charge over several tenures or holdings which are to be 
sold together and he may find it difhcult to pay the money for 
the protection of all the tenures or holdings, specially when he 
is not interested as regards the others. *The interest which sec- 
tion 171 speaks of must be the interest with reference, not to 
the properties or the tenures to be sold, but with reference to 
the particular tenure which is advertised for sale. 

The tenant also may not have the power to protect by 
paying the arrears of all the tenures or the holdings under the 
same landlord. It may be that he has one tenure or holding 
while as regards the others he has no such interest. He is 
desirous of protecting one holding or his homestead, he may 
not be desirous of protecting the others, and it would be a great 
hardship to him if he were compelled to pay all the dues of the 
landlord in order to protect a tenure which he is not willing 
to protect. 

For these reasons, we are of opinion that the sales which 
took place at the instance of the landlords in these cases did not 
avoid the incumbrances. 

The lower appellate Court has referred, in support of its 
view, to section 45 of the Code of Civil Procedure and section 2 
sub-section (2) of the General Clauses Act. We have already 
shown that section 2 sub-section (2) is not applicable to a case 
like this and, as to section 45, it relates to suits and not to special 
provisions such as are contained in the Rent Act. We have 
said that it may be competent to the landlords to institute one 
suit for the rent of several tenures or holdings; but it is a 
different thing as regards sales under the special provisions of 
the Rent Act. The landlord is entitled to proceed in the ordinary 
way in execution of a decree as provided in the Civil Procedure 
Code, and there is ample authority in the books to show that 
he has power to proceed either under the special provisions of 
the Rent Actor under the Code of Civil Procedure. If he is 
desirous of adopting the eprocedure laid down in the special 
provisions of the Rent Act, he must proceed according to the 
provisions of that Act. 
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* CIVIL, The decree of the lower appellate Court will, therefore, be 

T 1907. set aside and the case sent back to the lower appellate Court for 

. Huic Su the consideration of the first issue raised in the case, namely, 
id Obowdhuri whether the mortgage, and the plaintiffs previous mortgage suit, 
ue Krishna Pros decree, and sale, were collusive and fraudulent and, secondly to 
Shear, determine for what amount, if any, the plaintiff is entitled 


Altra, J. to a decree. 
pi The -purchaser defendant stands in the position of a pur- 
chaser of the equity of redemption, and it is not necessary for 
us to add that he is entitled to redeem the plaintiff's mortgage. 
The costs of this appeal will abide the result. 





A. T. M. Appeal allowed : case remanded. 
= * a Before Mr. Justice Mookerjee and Mr. Fustice Holmwood. 
CIVIL. RAM PERSHAD AND ANOTHER, 
I. . 
— HARBANS SINGH AND OTHERS. 
NL Limitation Act (XV df 1877), Boh, IT Arts, 67, 85— Account current—Acoourt, 
open, edad 


An open account is one which is continuous or current, uninterrupted or 
unclosed by settlement or otherwise, consisting of a series of transactions. 

An account current 18 an open or running account between two or more 
parties, or, an account which contains items between the parties from which the 

* balance due to one of them js, or, can be ascertained. 

Mutual accounts are such as consist of reciprocily of dealings between the 
parties, and do not embrace those having items on one side only, though made 
up of debits and credits, 

Hirada v, Gadyi (1) and Velu Pillai v. Ghose Mahomed (2) referred to. 

- An account unde p which one party has merely received and paid monies 
on account of the other, is not a mutual account, properly so called. Each 
party must receive and pay on acconnt of the other, 

Padwiok e. Hurst (3), N. E. Railway v. Martin (4), Fluker v. Taylor (6), 
Kennington v, Haughton (6), Phillips v9 Phillips (7) and Green v. Disbrand (8) 
referred to.9 £ 


*Appeal from Original Decree No 509 of 1903, against the decree of Babu 
A. Bagchi, Subordinate Judge of Gya, dated the 25th August 1905. 


x 


(1) (1871) 6 Mad. H. C. R. 149, 
(2) (1898) I. L, R- 17 Mad, 203 4 M. L. J. 140. 
A UO, 0864) 18 Benv, 675 (579); 62 E. R. 226 (287); 28 L. J. Ch. 657; 
@ a 18 J ur. 763. 


ii (4) (1848) 2 Phillips 758. — - 
(b) (1855) 8 Drewry 188 (198). 61 E. R. 873 (876). 
(6) (1843) 2 Y and O. C. O. 6 : 
P (7) (1862) 9 Hare 471; 68 E, i 596. 


(8) (1879) 79 N. Y. 1185; Am. Rep. 496. 
* [See also Abdal Rahman Shiran v. Haji Bibee (1004) 7 Bom. L. B, Ip 
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their behalf, the decision of the Subordinate Judge has been 
challenged on the ground that the suit is not barred by limita- 
tion inasmuch as Article 85 is applicable. In support of this 
contention, our attention has been invited to the fact that on 
the 18th of March 1893, the books of the plaintiffs show that 
the defendants had to their credit a sum of over Rs. 200, 
although, at all subsequent periods, the balance has been in- 
variably against them. It has been argued by the learned vakil 
for the appellants that this circumstance alone is sufficient to 
make the accounts between the parties a mutual, open, and 
current account. In our opinion, this contention is not well- 
founded on principle, and is not supported by the authorities. 
Article 85 of the Second Schedule of the Limitation Act 
provides that a suit for the balance due on a mutual, open, 
and current account, where there have been reciprocal demands 
between the parties, must be instituted within three years from 
the close of the year in which the last item, admitted or proved, 
is entered in tha” account, such year to be computed as in the 
account. Now itis well-settled that an open account is one 
which is continuous or current, uninterrupted or unclosed by 
settlement or otherwise consisting of a series of transactions. 
An account current is an open or running account between two 
or more parties, or, an account which contains items between 
the parties from which the balance due to one of them is, or, 
can be, ascertained, from which it follows that such an account 
comes. under the term of an open account, in so far as it is 
running, unsettled or unclosed. Mutual accounts are such as 
consist of reciprogty of dealings between the parties, and do 
not embrace those having items on one side only, though made 
up of debits and credits. In support of these propositions, 
reference may be made to the jydgment of Mr. Justice Holloway 
in “trada v. Gadigi (x) where that learned Judge observed 
that, in order that accounts might be mutual, there must be 
transactions on each side, creating independent obligations on 
the other, and not merely transactions which create obligations 
on the one side, those on the other being merely complete or 
partial discharges of such obligations. The same view was 
adopted in the case of Felu Pillai v. Ghose Mahomed (2), in 
which it was ruled that an account, consisting of entries of pay- 
ments made by one party in reduction of his debt to the other, 
and of payments made by the latter on behalf of the former 
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party for the same purpose is not a mutual account within the OIVIL, , 
meaning of Article 85 of Schedule II of the Limitation Act. . 1907. 
It was, further, observed that a shifting balance, sometimes in Bam Porshad 
favour of i ti i f the er, is a v. 

V one side, sometimes in favour of the other, is Harbans Singh. 


test of mutuality, but its absence is not conclusive proof agdinst 
mutuality. This test appears to have been first formulated in sad ins Ak EZ 
Ghaseram v. Monohar Das (1), and was accepted by the Allahabad 

High Court in Khuskalo v. Beharilal (2), and by this Court in 

Hlajee Syud Mahomed v. Ashrufoontssa (3). The same test was 

adopted by Sir Charles Sargent C. J. th Narran Das v. Vissan 

Das (4), with the important qualification that the dealings 

should be such às may possibly lead to such a shifting balance. 

A similar view was áfürmed in Ganesh v. Gyanu (5) Ballav 

Shanker v. Ram Koer (6, Bhaban Singh v. Tikaram(7) In^ | e d ° 
the case of Haee Syud Mahomed v. Ashrufoonissa (3), it was 
observed, however, by Mr. Justice Pontifex that if the balance was ° 
sometimes in favour of the defendant, but generally in favour of 

the plaintiff, the banker, the account betNeen them would 

hardly be a mutual one. If during the currency of the accounts, 

each of the parties could occasionally say to the other. ‘I have 

an account against you," the accounts between them would be 

mutual. Where the accounts can be called mutual, they can at the 

latest be mutual down to the date when the defendant made his 

last payment to the plaintiff, the banker ; but from the date when 

the balance was for the last time in favour of the plaintiff and 

since which the account continued to be against the defendant, -~ 

it could not be said that there were reciprocal demands between 

the parties, and the words “ the last item admitted or proved," in < 
Article 85, mean such item on the defendant's side of the account. 
Itis obvious, therefore, that the mere circumstance that on one 
solitary occasion on the 18th March 1893, there was a sum of 213 
rupees to the credit of the defendants in the books of the plain- 
tiffs, does not make the account between the parties a mutual 
account in which there has been reciprocal demand between the 
parties. This view is supported by the decision of Vice Chancellor 
Turner in Phrliips v. Phillips (8), in which that learned Judge 
observed that‘a mutual account, means not merely where one of 
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other, but where each of two parties has received and paid on tbe 
other's account ; in other words, there is a mutual account, where 
each of two parties has received and paid on account of the 
other, and what would be recoverable would be the balance of the 
two accounts. An account under which one party has merely 
received and paid monies on account of the other, is not a mutual 
account properly socalled. The view that mutual accounts mean 
not where one party only has received money and made payments 
on account of the otheg, but where each of two parties has 
received and paid on account of the other, was adopted by Sir 
John Romilly M. R. in Padwick v. Hurst (1). [See also NW. Æ. 
Railway v. Martin (2, Fluker v. Taylor (3), and Kennington v. 
Houghton (4).] Precisely the same view was adopted in the case of 
Green v. Disbrow (5), where all the cases on the subject both in 
England and America, and the principle on which they are based, 
were elaborately reviewed by Mr. Justice Earl. The principle is 
lucidly explained in Wood on Limitations, section 278, where it 
is pointed out that mutual accounts are made up of matters of 
set-off, or, in other words, are accounts between parties who have 
a mutual and alternate course of dealings under an implied agree- 
ment that one account may and shall be set-off against the other 
pro tanto. In order to prove a mutual and open account current, 
it is sufficient to prove mutual dealings between the parties con- 
sisting of sales made, or services performed, by each party, to, or, 
for the other, creating mutual debts or reciprocal demands. If 
the account, however, be all upon one side, the account 1s not 
mutual, and in such a case the account is said to lack the essential 
attribute to the cteation of mutual accounts, namely, the express 
or implied agreement to set-off the one against the other, and 
instead of this, the payment made incidentally goes in reduction 
of the debt fro ‘auto. In the present case, it is impossible to say, 
in the language of Sir Barnes Peacock in GAaseram v. Monohar (6), 
that there were such dealings between the plaintiffs and the 
defendants in the course of business when sometimes the balance 
was in favour of one party and sometimes of the other. No 
doubt, on one particular occasion, there was a balance to the credit 
of the defendants but as pointed out by Mr. Justice Pontifex in, 
Hajee Mahomed v. Ashrufoontssa (7) the mere fact that thes 
balance is on some occasion in favoug of the defendant, is not 
* 


(1) (1854) 18 Beav 675 (579). (3) (1865) 3 Drewry 183 (102). — 
(2) (1848) 2 Phillips 768. (4) (1843) 2 Y and C, C. C, 620, 
(5) (1879) 70 N. Y.1; 36 Am Rep. 496. 
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always sufficient to constitute, by itself, a mutual, open and 
current account; for it ntight very well be, though the balances 
were generally against the defendants, they sometimes fluctuated 
and showed a balance in favour of the defendants, created by 
payments made on their account into the plaintiffs’ bank ; it is 
however, impossible to say that there have been any reciprocal 
demands between the parties. On these grounds,-we must hold 
that Article 85 of the Limitation Act has no application, and the 
Subordinate Judge rightly applied Article 57. The result, there- 
fore, is that the only ground upon which the decision of the 
Subordinate Judge is sought to be challenged, cannot be sustained. 
The appeal consequently fails and is dismissed with costs. We 
assess the hearing fee at five gold mohurs. 


A. T. M. Appeal dismissed. 


Before Mr. Fustice Rampini and Mr. Fustice Sharfuddin. 
BAIJNATH GOENKA | 


v. . 
MAHARAJA SIR RAVANESWAR PRASAD SINGH 
BAHADUR AND OTHERS,” 
Herenue Sale Law—Setiing aside sale— Misjoinder of plaintiffs—Misjoinder 
` of causes of action— Specification of share—Names of mouras—Identifica- 
tion by pur chasar—Inanequacy of price, whethar due to irregularis, 

The ejmali share of a certain property was sold for arrears of revenue. A 
suit to set aside the sale was instituted by the co-sharers, some of whom alleged 
that the auction purchaser bad taken possession not only of the ejmali share, 
but also of certain defined shares belonging to them and in respect of which 
separate accounts had been opened in the Collectorate : : 

Told, it was clearly a misjoinder of parties and of causes of action. The 
cause of action with respect to the ejmali share accryed on the date of the 
Commissioner’s order dismissing the nppeal to him and that in respect of the 
other shares, on the date when the purchaser obtained possesgion of them. 

In specifying the share of a property to be sold it 18 not necessary to name 
all the mouzas that appertain to it. [ts sufficient if the share be sgo specified 
that m ona be identified and that it can be understood by intending bidders what 
is about to besokl. This is so not only in the case of a share held in common 
as mentioned in Sec. 10 but also in that of a share consisting of specific portions 
of Jand as mentioried in Sec, 11 of the Act. 

Ram Narian 9. Mahabir Pershad (1) followed. 

A defect in the sale notification 1s a mere irregularity which does not render 
the sale a nullity. 

Tasadduk Rasul v. Ahmad Husain (2) and Deonandan v Manbodh (B) 
relied upon. = . 

*Apeal from Original DeStee No 451 of 1904 againct the decimon of Babu 
Mot: Lal Halder, Suboidingte Judge, Monghyr, dated the 3Oth June 1604 


(1) (1888) I. L. R. 13 Cale 208. (2) (1893) I. L. B, 21 Cale, 66. 
(8) (1904) I. L. R. 82 Cale, 111. 
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Property does not fetch the same price at a forced sale asit would do ina 
private sale; every purchaser at a revenue sale purchases property subject to 
the dangers of litigation and Courts should not hghtly set such sales aside as by 


so doing they depreciate the value of property throughout the country. 
If there is inadequacy of price, there must be direct evidence to connect 


inadequacy with the alleged irregularity in the eale notice before a sale can be 


set aside. 
Ismail Khan v Abdul Aziz Khan (1) followed, 


Appeal by the Defendant, 

Suit to set aside a Revenue sale. 

The facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose, Babus Dwarkanath Chakravart, 
Digambar Chatterji and Khetra Mohan Sen for the Appellant. 

Mr. Casperss, Babus Fogesk Chandra Roy, Fogendra 
Chandra Ghose, Bidku Bhusan Ganguli, Moulvte Mahomed Ishfaq, 
Babus Surendranath Ghosal, Chandrasekhar Prasad Singh and 


Bijoy Kumar Bhattacharyya for the pay accel 
C. A. V. 


The judgment of the Court was delivered by 


Rampini J. —The suit out of which this appeal arises was 
brought by 26 plaintiffs to set aside the sale of the ejmali or 
residuary share of the 15 as. 6g. share of Pergunnah Bisthajari, 
bearing the Towji No. 336 of the Monghyr Collectorate. The 
sale took place on the 9th September 1901. The defaulting 
ejmali share was purchased for Rs. 33,500 by the defendant No. 1. 

The plaintiffs sought to set aside the sale on very numerous 
grounds. It is unnecessary to set them forth in detail here. 
It is sufficient to state that the Subordinate Judge has set 
aside the sale and given the plaintiffs a decree for the properties 
sold with mesne profits, because the ejmali share sold was not 
sufficiently specified in the notice of sale issued under sections 6 
and 13 of Act XI of 1859. He has held that this is a fatal 
defect which nullifies the sale. 'He has further found that the 
ejmali share was sold at an inadequate price, and that this was 
due to the want of sufficient QUE of the share to be 
sold in the notice of sale. 

The defendant No. 1, who is the auction-purchaser, appeals. 
On his behalf it has been urged, (1) that the suit is badly 
framed and should have been dismissed for misjoinder of plain- 
tiff and of causes of action, (2) that the specification of the 
ejmait share to be sold was neither eimperfect nor insufficient, 
(3) that the price for which the property was sold was adequate, 


(1) (1905) I, L B, 82 Calo 509;10. L, J. 22. 


s 
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(4) that the inadequacy of price, if any, was'not the result 
of the want of specification complained of in the notice of 
sale, (5) that the Subordinate Judge is wrong in finding that 
the mouzah Mirzagunge is not part of the ejmali share, but 
appertains to the share for which separate account No. 144 
has been opened, and (5) that the plaintiffs, who claim the 
mouzah Matasi, have nót sufficiently proved their title to that 
mouzah. 

The first of these pleas must without doubt prevail. The 
suit has obviously been badly framed and is defective on account 
of misjoinder both of plaintiffs and causes of action. The 
village Matasi is claimed by the plaintiffs 5 and 6 only. It 
is evidently no part of the ejmali share, but belongs to the 
share for which separate account No. 52 has been opened. 
This was admitted by the defendants! pleaders in the Court 
below and has been found asa fact by the Subordinate Judge, 
and no appeal has been preferred against his finding on this point. 

The village Mirzagunge is claimed by thay plaintiffs Nos. 2 
to 4 and 9 to 13. It has not been claimed by any of the other 
plaintiffs. The Subordinate Judge has found that this village 
does not belong to the ejmali share, but to the share for which 
separate account No. 144 has been opened. The appellant 
challenges this finding but according to the plaintiffs who 
claim this mouzah, the Judge’s finding on this point is right. 
So on their own showing they have no common cause of action 
with the other plaintiffs who claim, and are not denied to 
have been the owners of, the ejmali share before its sale, and 
who assert no title in Matasi or Mirzagunge. , The Subordinate 
Judge has held that notwithstanding the separate claims of 
the plaintiffs 5 and 6, and 2 and 4 and 9 to 13, to Matasi and 
Mirzagunge and of the remainigg plaintiffs to the ejmali or 
residuary share of the estate, the suit has not been wrongly 
framed, because the defendant No. 1 took possession of all the 
villages in dispute in this suit at one and the same time, that is, 
on the 15th May 1902, when he obtained delivery of possession 
of the property purchased by him through the Collectorate. 
This would not appear to be correct. The title in the ejmali 
share purchased by the appellant vested in him on the 12th 
February 1902, when he plaintiffs’ appeal to the Commissioner 
was dismissed. Their causé of action in respect of the ejmali 
share, therefore, accrued on, and limitation began to run against 
them under Article 12 of the Limitation Act from that date. 
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The cause of action with regard to the villages of Mirzagunge 
and Matasi accrued according to the plaintiffs who claim these 
villages on the date of the defendants’ taking possession, vzz., 
on the 15th May 1902, which shows that the causes of action 
with regard to Matasi, Mirzagunge and the residuary share are 
different and distinct from each other. Further the period of 
limitation of the cause of action with respect to the ejmali 
share is one year; while with respect to Matasi and Mirzagunge 
the period is 12 years. Finally that there has been misjoinder 
in this case is also apparent from the terms of the Subordinate 
Judge's decree. The Subordinate Judge has given the different 
sets of plaintiffs a joint decree for al the mouzahs claimed 
by them. This decree is inconsistent with the terms of the 
claim, cannot be executed as it stands and admittedly would 
have to be modified before it could be executed. "The learned 
counsel for respondent has relied on the case of /Zaramonz Dassi 
v. Hart Churn Chowdhry (1), as showing that there was but 
one cause of action in this suit and no misjoinder. We cannot 
agree to this, but it seems unnecessary to consider that case, 
because at the close of his argument Mr. Caspersz asked for 
permission to amend the plaint by withdrawing the claims in 
respect of Matasi and Mirzagunge ; subsequently Babu J. C.'Ghose 
presented a petition praying that if we considered the suit to 
be badly framed, his clients might be permitted to withdraw 
their claims in respect of these two villages. This conditional 
application is not contemplated by the Code of Civil Procedure. 
The respondents should make up their minds, and withdraw 
their claims to Matasi and Mirzagunge or not do so, as they 
please. They are not justified in asking us to disclose our views 
to enable them to shape their proceedings accordingly. But 
however, this may be, we think it unnecessary to grant their : 
prayer, because on the view we take of the other pleas raised 
by the appellant, we consider the suit must fail on the facts. 

The next point that arises in this appeal is the question of 
the specification of the ejmali share in the notice of sale. Now, 
the Subordinate Judge has held that the ejmal share was not 
duly specified in the notice, because the names of the villages 
which belonged to that share were not set forth in it in detail. 
He has further held that this was a fatal defect, which made 
the sale a nullity, and he has laid mych Stress on the facts that 
in column 5 of the notice of sale, it is said that “the ejmali 


(1) (1895) I. L. E, 22 Cale, 838. 
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share cannot be particularised " (or ascertained) owing to separate 
accounts havitfg been opened. But it would appear to us that 


the learned Subordinate Judge is in error on these points. 


Sections 6 and 13 of Áct XI of 1859 do not require that the 
names of the villages of the share should be specified. They 
only require that the share to be sold should be specified, 
_ but do not explain what details are essential to its due speci- 
fication. It would, therefore, seem to be sufficient if the share 
to be sold is specified so that it can be identified and that it 
can be understood by intending bidders what is about to be 
sold. This has been laid down in the well-known judgment 
of Wilson, J.in Ram Narain Koer v. Mahabir Pershad Singh (1), 
in which it is said that all that is necessary is that the notifi- 
cation should specify the estate or shares in the estate to be 
sold, and in selling a share in an estate it is unnecessary to 
specify the shares or mouzahs of which that share is composed. 
The learned counsel for the respondent however follows the 
Subordinate Judge in contending that this ru&ng applies only to 
a notice of the sale of a share held in common, refered to in 
section 10 of the Act, and not to a share consisting of specific 
portions of land referred to in section 11 of the Act, as in the 
present case. He accordingly relies on the cases of Annada 
Charan Mukhutt wv. Kishori Mohan (2), Hem Chandra Chow- 
dhry v. Sarat Kamini Dasya (3), and Nibaran Chandra Chow- 
dhry v. Chiranjib Prasad | Bose (4), and on this ground 
distinguishes the present case from the cases of /smatl Khan v. 
Abdul Aziz Khan (5), and Dil Chand Mahto wv. Banath 
Srugh (6). But we are unable to find any authority in the terms 
of Act. XI of 1859, for this distinction, and it would seem to us 
that a notice issued under section 10 or section 11 of Act, XI of 
1859 is equally good, if it can be understood from it what is the 
share that 15 to be sold, and if sufficient information on this point 
is given to intending purchasers. Moreover, the judgment of 
Mr. Justice Wilson in Ram Narain Koer v. Mahabtr Pershad 
Singh (1), deals both with cases in which separate accounts have 
been opened under section 10 and with cases in which separate 
accounts have been opened under section 11 of the Act. Finally 
we would say that the rule laid down in the Full Bench case of 
Ismail Khan v. Abdul Asiz Khan (7), that in such cases as these 


e 
(1) (1886) I, L. R 18 Cale. 908. . (4) (1905)1I. L, R. 32 Calc. 542. 
(2) (1892) 2 C. W., N. 479. (5) (1905) I. L, R. 32 Gale, 609, 
(3) (1902) 6 C. W, N. 526. (8) (1808) 8 C, W, N.337. 


(7) (1905) I. L. R. 32 Cale, 509: 
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the question whether in any particular case the notice sufficiently 
described what is about to be sold, must depend on the terms of 
the notification and the circumstances of each particular case, 
relieves us of the necessity of examining at any length the cases 
relied on by the learned counsel for the respondent as well as for 
the appellant. Then the notice in this case, although in it, it 
was said that the ejmali share could not be particularised which 
in our opinion merely meant that the names of the villages of 
that share could not be readily given in detail, yet, as a matter of 
fact fully explained the share that was to be sold. The vernacular 
words in Col. 5 areas follows. “ Ejmali hissa tasreeh nahi ho 
sakta, kiswaste ke tafrig mouzawar khula hai—baminhai hisse 
tafrig lea fard alhada” what this means is that “as separate 
accounts have been opened village by village, the ejmali shares can 
not be particularised, except by excluding the separate accounts 
which are given on a separate sheet of paper.” 

It is impossible we consider for any intending purchaser to 
justly say that was misled by this description of what was to 
be sold. If it will be seen that it is described as the ejmali share, 
from which were to be deducted the shares for which separate 
accounts had been opened, as shown in the separate sheet append- 
ed to the notification. The other columns of the notice were 
fully and correctly filled up. No exception is taken to the entries 
in any of them. The names of the mehals, its Towji number, 
the Government revenue of the estates and the proportionate 
Government revenue of the share to be sold and the amount of 
the arrears due for that share are all correctly entered in them. 
Now, we think that in these circumstances the notice specified 
the share to be sold and gave intending purchasers sufficient 
notice of what was to be put up to auction, for it was perfectly 
easy to examine the separate sheet and see what was not to be 
sold, and so to understand that what was to be sold was what 
remained of the estate. It is a legal maxim that ‘sd cerium 
est quod certum reddi potest” and it is obvious that it was 
perfectly possible to understand and ascertain what was to be 
sold by examining the details of what was not to be sold. This ~ 
has now been done. It has been exactly ascertained that what 
the defendant No, 1 purchased was 31 villages, for which separate 
accounts had not been opened. The witness Moula Bux says it 
took him 2 or 3 days to find out and dyaw*up a list of the villages 
of the ejmali share, and the witness Korban Ali, a witness for the 
plaintiff, states: “On the 2nd day of the sale, I came to know 
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that some thirty .villages were comprised and sold in the ejmali 
share.” It is obvious that what has been done now after the 
sale could have been done before the sale, if any one had chosen 
to doit. But whether the names of the villages were ascertain- 
ed or not before the sale, there could be no uncertainty as to what 
was going to be sold at the sale and the plaintiff's witness Amir 
Lal admits that Sukhan Singh, one of the co-sharers for whom a 
Separate account had been opened, “knew that the disputed 
ejmali mehal was for sale.” So too Korban Ali, another witness 
for the plaintiff says : ' One day previous to the sale of the ejmali 
share, I came to know that it would be put up for sale." Again, 
Balmakund says he came to know from Mukhtear Mohamad 
Amin that mouzah Lohara was included in the ejmali share, and 
on the strength of this information he bid up to Rs. 33,000. 
Balmakund must have made enquires as to the correctness of the 
information given him by the Mukhtear, as it is not possible to 
believe that he would go on bidding, without satisfying himself 
as to this fact and if he was able to ascertain thé fact, it could not 
have been difficult for others to make similar enquiries, Further, 
it appears from Exhibits BB. and BB.1o that the ijmali share 
had been put up for sale twice before, and from Exhibits BB. 2 
to BB. 8 that several shares for which separate accounts had been 
opened had been put up to sale on four previous occasions. So 
it would seem to us that there is every reason to suppose that 
intending purchaser at the sale must have had a very good idea 
what was about to be sold. In support of his argument that 
"Where separate accounts haẸe been opened under section 11 of 
the sale Act, mention of the names of mouzalw is necessary, the 
learned counsel for the respondent has drawn our attention to 
certain forms of notification under section 6 prescribed by the 
Board of Revenue. ° ` 
But he has conceded that if an entire estate is about to be 
sold, it is unnecessary to specify the mouzahs of which it is com- 
prised. Now, if an entire estate can be identified withbut the 
names of the villages comprised in it being mentioned in the sale- 
notification, we do not see why an ejmali estate cannot be identifi- 
ed without mentioning the names of the villages comprised there- 
in. The forms prescribed by the- Board of Revenue have not the 
force of law, and they ane simply given in the Board of Revenue’s 
Manual by way of examples and the Collectors are directed to 
follow them “as far as possible” which indicates that these 
forms in exceptional cases need not be followed. 
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The learned Subordinate Judge has held that the non-speci- 
fication of the mouzahs in the sale-notification was not merely an 
irregularity but a fatal defect, which made the sale a nullity and 
the learned counsel for the respondents, Mr. Caspersz, has also 
pressed this argument upon us. We are however of opinion that 
there was no defect in the sale-notification and that even if there 
‘was, it was a mere irregularity which could not have the effect of 
rendering thesale a nullity. For authority for this proposition 
we need only cite the tases of Gobind Lal Roy v. Ram Janam 
Misser (1) and Zasaddu& Rasul Khan v. Ahmad Husain (2) 
decided by their Lordships of the Privy Council, which seem to 
have entirely swept away the distinction drawn by this court in 
the case of Lala Mobaruk Lal v. The Secretary of State (3), 
between irregularities that can becured and illegalities that vitiate 
a sale and render it a nullity. The case of Deonandan Singh v. 
Manbodh Singh (4) is also authority for this view. 

The next poliit is whether the property was sold at an inade- 
quate price, the Subordinate Judge has held that the property - 
was worth from one and three quarters to two lakhs of rupees, 
and was sold for Rs. 33,500, which was entirely inadequate. But 
in the first place the Subordinate Judge seems to be of opinion 
that a property will fetch the same value at a forced sale as it will 
at a private sale. This is not the case. Jt is well-known that in 
this country every purchaser of property at a sale for arrears of 
revenue purchases it subject to the danger of litigation and those 
Courts which on technical grounds readily set aside court sales 
really*depreciate the value of property throughout the whole 
country. This has been pointed out by their Lordships of the 
Privy Council in the case of Gobind Lal Roy v. Ramjanam 
„Misser, (1) in which it is said — Sales for arrears of revenue are 
of constant occurrence : anything which impairs the security of 
purchasers at those sales tends to lower the price of estates put 
up for sale. It is therefore of the utmost importance in the 
interest of the revenue paying population of India that all ques- 
tions that can arise as to the validity of a sale for arrears of 
revenue should be determined speedily, and that when a sale has 
once been confirmed by the Commissioner, the purchaser should 
not be exposed to the danger of having his sale set aside on new 
grounds.” . l 

Now, if we bear in mind the fact that a property cannot at a 


(1) (1893) I, L. R, 21 Calo. 70. (3) (885) I. L. B. 11 Cale 200. 
(3) (1898) I. L. R. 21 Calo, 66, (4) (1904) I. L. R. 82 Cale, 111. 
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forced sale fetch its full market value, and that the costs of the 
inevitable impending litigation must be taken into consideration 
by the purchaser, it will be seen that even if the property sold in 
this case would have fetched more, if sold at a private sale, yet, it 
does not necessarily follow that when sold by the Collector for 
Rs. 33,500, it was sold at an inadequate price. Indeed after the 
costs of the litigation in which the auction purchaser in this case 
finds himself involved are defrayed, it is very doubtful if he will 
have made a good bargain by his purchase. But the learned 
Subordinate Judge has in our opinion overvalued the property, 
and it is certainly not worth the lakh and three quarters or two 
lakhs, which he considers it to be worth. He relies on certain 
jamabandies, raibandies and oral evidence. We do not attach 


the same credit to these jamabandies as the Subordinate Judge: 


does, and as for the oral evidence the Subordinate Judge himself 
“says with regard to the plaintiff's witnesses, * no reliance can be 
placed on their vague statements. Most of the jamabandies 
purport to have been prepared by patwaries, who admit that they 
did not sign them. But even assuming that Whese jamabandies 
are to be relied on, as the Subordinate Judge thinks they are, the 


Subordinate Judge would seem to have fallen into error in, 


deducting the amount of cesses and collection charges after 
capitalizing the gross income of the ejmali share. He should, 
we think, have deducted these amounts from the gross income 
and calculated the value at so many years purchase on the net 
result. The proper calculation would therefore seem to be as 
follows :— 

The Subordinate Judge says that according to these jama- 
bandies the gross collections amount to Rs. 11,440. 


But deducting— 


Rs. 
I. Government Revenue... sae ae ae 2,615 
2. Cess T T ym m s 508 
8. Collection ds at 10 per eent. .. ` S e. 1,124 


Total "e 4,247 








The net income would be - ... i ET we 11,240 
Minus SA 4,317 
Result ... ~ 6,998 





Taking 16 times Rs. 6,993° tha value, would be Hs, 1,11,888 taking 20 times 
Rs. 6,993, the value would be Rs, 1,99,860 which is not one and three quarters 


Or two lakhs. 
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Then, the Subordinate Judge in calculating the value of the property has 
adopted the principle of allowing 20 years’ purchase of the income of the 
property. But this would seem to be two liberal a principle on which to 
calculate it, Only one witness Ah Karim says that zamindaries are sold at 
20 years’ purchase, The plaintiffs’ own documents, however, show that they 
purchased portions of the ejmal share at from 12 to 17 years’ purchase. To 
take one instance from para, 22 of the plaint it appears that the plaintiff No, 8 
purchased her property for Es. 2,000. Now, the plaintiff No. 8's share in the 
property is 14 ans 1d. and odd, and the Government Revenue payable for her 
share is Rs, 128. A witness for the plaintuif says the gross collections for the 
16 annas share of the property comes to Hs. 400. The gross collections of the 
plaintiff No. 8's 14 as. ld. share must, therefore, come to Rs. 351-4. 
But deducting the— 


Ra.” A. 
1. Government Revenue T = e 128 0 
2. Collection charges at 10 per cent. ... i sss 36 0 
8. Hoad-cess at one anna per rupee ... yis ik 21 15 


Total és 184 15 


the net income of this property comes to Rs. 166-5, and if the net income 
be Rs 166-5 and the price, paid Hs. 2,000, then this property was bought for 
12 times 1t8 annual value, Then from the same para. 22 of the plaint it appears 
that plaintiff No. 7 purchased Lakhapore for Rs, 7,500. His share is annas 6 
lóc. 15b, and Government Revenue on that share is Rs. 78-2. A witness for 
the plaintiff says the collections of 16 annas of Lakhapore vary from Rs. 1,800 
to Rs, 2,000. Taking the means of the two, or Ra 1,650, the collections of the 
plaintiff, No. 7’s 5 as. 15c. 15b, share would come to Hs. 593. 


Deducting— 
Hs. A, 
1. Government Revenue is EN "T 78 2 
2. Collection charges at 10 per cent. ... i E 58 0 
8, Road-cess e 255 ote a ses tes R7 i * 
Total . I4 8 


the net income of plaintiff No. 7's heie is Rs, 428-13. Thus, the property it 
appears, was bought at 17 times the net income, Hence, it would seem to us 
that the Subordinate Judge has overvalued the property in dispute in this cage 
both by relying on unreliable oral and documentary evidence, by not deducting 
road-ceas and collection charges from the gross income and by overestimating 
the number of years’ purchase, at which the value of the property should 
be computed, 

On the other hand, the appellant endeavours to show the value of the 
properties purchased by him in two ways, (1) by ealculating its value accord- 
ing to the amount of Road-cess payable for it; (2) by calenlating its value 
as ascertained in a butwara proceeding, Acegrding to the first of these calcu- 
lations the Road-cess payable for the ejmali share for 1901-1909 (see Exhibit 
K K) is Rs. 508,  Road-cess is assessed at one anna in the rupee. Hence, 
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Bs. 508 multiphed by 18 shows that the gross collection must be Rs. 8,128. 





Deducting from this amount— Hs. 
l. Government Revenue on the ejmali share in ws 25,015 
2. Cesses is ee i d jus 508 
8. Collection charges at 10 per cent ... fas E 812 

Total S 8,935 





The net profit for the ejmali share would be Rs. 8,128— Ha. 3,935 or 
Rs. 4,198. Taking 16 times Rs, 4,198, the value of the property would be 
Rs. 67,088. Taking 20 times Rs. 4,193, its value would be Hs. 83,860. The 
appellant’s calculation according to the batwara proceeding 18 as follows :— 
The Collectorate Mohurr, Mahadeo Lal, has deposed that the batwara 
Collector fixed Rs. 2,28,056 as the gross collections of the entire Mahal, the 
Government Revenue is Rs. 61,809. Hence the gross collections of the ejmali 
share, the revenue of which is Rs, 2,616, would be Rs. 9,618. 








But deducting— : Rs. 
l Government Revenue... ii i sis 2,616 
2. Hoad-cess € "» oe = aay 508 
8. Collection charges at 10 per cent. ... Si -— 064 

Total eT 4.088 

., the net income would be T E 1 m 9,018 
Minus m 4,088 

esa 5,560 





Taking 16 times Rs. 5,580, the value of the property would be Bs. 88,960. 
Taking 20 times Hs. 5,560, its value would be Hs. 1,11,200 which is much less 
than what the Subordinate Judge estimates it to be worth. Then, the 
appellant contends that the property 1s eaten up with incumbrances and this 
appears to be the case, 

The particulars of these incumbrances are as follows :— 





- 


The principal | The amount 


No, of Exhibit Date. sum cgvered [with interest up 


by the to date of 
mortgage. Revenue Bale. 











. Has. Rs. 
Exhibit D.—Mortgage bond by 28-9-00 41,000 44,849 
Musstt Syedunnessa & others. 
Exhibit G —Mortgage bond by 11-9-98 7,000 18,822 
Takhen Singh & others. 
Exhibit N.—Mortgage by Takhen 5-1-99 5,000 9,181 
Bingh & others, 
Exhibit L.—Mortgage by Sheo 12-7-99 1,500 1,890 
Bahai & others. 
Exhibit W.—Mortgage by Nem 8-8-95 2,000 4,191 
Ohand. : 
a Ns i a by Gondi | . 3-11-95 1,450 2,120 
mgh. A 
Exhibit W-2—Mortgage by Byed- | 17-11-97 1,000 1,946 
unnessa. * , 
Mortgage decree Prayag Singh .., 7-1-02 16,885 19,541 
Total jee POET ia 98,939 
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The Subordinate Judge has rejected certain of the documents proving 
these incumbrances, He says Exhibits L, W and W-2 do not relate to any 
village comprised in the ejmali share, and that Exhibit W-2 is not proved. 
He again appears to be in error on these points, Exhibit L, W and W-2 
relate to the villages of Hassora, Khardih Kasakhar Lohara, and Khardih 
Bundarbal which it is alleged in the plaint are comprised in the ejmali share. 
As for Exhibit Wel it is proved by the evidence of the witness Bheo Sahat 
Lal, who also proves Exhibit W, Now, the amount of these inoumbrances, 
ab the date of the Hevenue sale with interest up to the date of sale, which 
the Subordinate Judge has not taken into account was Ra. 96,984. Then 
there are the two decrees. Exhibits TT and TT-1. The amount of the 
decree TT with interest up to the date of the revenue sale is Hs, 2,406,051, 
and of the decree TT-1 with interest Hs, 20,586—total Rs. 2,70,247 of this 
amount Rs, 20,8,259 was paid off. Balance Rs. 61,088, as admitted by the 
plaintifs witness Korban Ali, and found by the Subordinate Judge. The 
total of the incumbrances and decrees was therefore Rs. 1,58,922 Now the 
purchaser had to pay the price he bid, tic, Rs. 39,500. He was liable for 
Rs. 61,988, the balance due under the decrees Rs. 61,988 -+ 83,500 = total 
Hs. 95,488, and he was certainly responsible at least for part of the sams 
due under the bonds D, G, and N, which with interest come to Rs 67,852. 


Hence, though we do not pretend to be able to fix the exact 
value of the property sold, we are decidedly of opinion that the 
plaintiffs have entirely failed to show that the sum of Rs. 33,500 
bid for it by the appellant is an inadequate price when we take 
into consideration (1) the expenses of litigation which the pur- 
chaser had inevitably to incur, and (2) the amount due under the 
decrees and incumbrances for which the property sold was liable. 

The next question is whether there is sufficient evidence to 
show that the inadequacy of price if any which we do not find to 
have occurred, can have been due to the non-specification in 
the notice ofsale of the mouzahs of the ejmali share. We may 
say in the first plece, that it is clear that their Lordships of the 
Privy Council do require direct evidence to connect the alleged 
inadequacy of price with the alleged irregularity in the sale notice. 
On that subject we can say mo more than has been said in the 
judgment of one of the members of this Bench in the case of 
Ismail Khan v. Abdul Asta Khan (1), in which reliance has been 
placed on the Privy Council cases of OpAerts v. Mahabir Pershad 
Singh (2), drunachellam v. Arunachellam (3), and Tasadduk Rasul 
Khan v. Ahmed Husain (4) But the evidence on this point 
adduced by the plaintiffs is in our opinion entirely insufficient 
and unsatisfactory ; several of the witnesses declare that the inade- 


(1) (1905) I. L. R. 32 Cale. 609 . 
(2) (1882) L, R. 101. 4. 25; IL L. R. 9 
(3) (1888) L. R. 16 I. A. 171; 1. L. R. 19 Mad. 19. 
(4) (1893) I. L. B. 21 Cale. 66 ; L. R. 20 I. A 176, 
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quacy of price was due not to the non-specification of the 
mouzahs in the sale-notification, but to the alleged fact that no 
notice of sale was ever served at all. The appellant has, however, 
obtained a certificate of sale Exhibit EE. so that under section 8 
Act VII of 1868 no objection on the ground of non-service of 
the notice of sale can now be urged. Other witnesses say they 
did not know what was about to be sold and so could not bid. 
These statements would, however, appear to be shown to be 
untrue by the inexorable logic of the*facts of the sale. The bid 
sheet Exhibit 56 discloses that there were 5 bidders including 
Government, at the sale. The bidding was brisk, as is shown by 
the numbers of bids, one bidder made 17 bids, another 18, 
another 20, and the successful purchaser, 22 bids. The agent of 
the plaintiff No. 1 the Raja of Gidhour who made 20 bids, bid 
from Rs. 14,000 up to Rs. 33,000, and the appellant only secured 
the property by out-bidding him by Rs. 500. We cannot suppose 
that all these bidders cannot have known what-they were bidding 
for, and we are therefore of opinion that in this case there is no 
satisfactory evidence to show that, even supposing the property 
to have been sold for an inadequate price, which we consider not 
to have been established, the paucity of price was in any way due 
to the non-specification of the mouzahs in the notice of sale. 

There now remain the questions of Mirzagunge and Matasi. 
The evidence shows that Mirzagunge was at one time part of a 
separate share opened in respect of 5 villages. New separate 
share of 4 villages was opened, and the separate share of the 5 
villages was closed. The Collector refused to allow Gohar Ali to 
open a separate account for 48} villages, as he Wished to do. He 
compelled him to pay the Government revenue of Mirzagunge 
and opened in his name a separate account for 49} villages. 
Hence, Mirzagunge became part of the share for which the 
separate account No. 144 was opened. We, therefore, see no 
reason to disturb the finding of the lower Court that Mirzagunge 
was no part of the ejmali share. 

The village Matasi is undoubtedly part of the share for 
which a separate account No. 52 has been opened. But the 
appellant challenges the plaintiffs 5 and 6 to prove their title to it. 
But the plaintiff's 5 and 6 produce a Land Registration decree in 
their favour, and they undoubtedly were in possession of Matasi 
till dispossessed by the defendant No. 1 on the 15th May 1902. 
The defendant No. 1 has no rebutting evidence. The plaintiffs 
s and 6 would therefore seem to have a good title to this 
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village. But this question as well as the question of the rights of 
plaintiffs 2 to 4 and 9 to 13 to Mirzagunge are foreign to the 
present appeal On our findings on the facts, we must decree 
this appeal and dismiss the plaintiff's entire suit which we accord- 
ingly do. This order carries costs. 

N. K. B. < Appeal decreed. 


Before Mr. Fustice Mookeryee and Mr. Fustice Holmwood. 
HARAKH SINGH AND ANOTHER 


v 


SAHEB SINGH AND ANOTHER.” 


Sale in execution, application to set aside—Civil Procedures Coda (Act XIV of 
1888), Seo, 244, 811—Agreemept to pay on certain date—Forfewure—Court 
of Equity, when to interfere—Contract, essence of-—Ixtention. 


Where an agreement secured is simply one for the payment of money, 
relief is afforded against forfeiture on the ground that such condition and for- 
feiture are intended merely as a security for the payment of money, 

It cannot be affirmed as a general rule that equity will relieve against 
forfeitures ın all cases where compensation can be made. If forfeiture is occa- 
sioned by accident, fraud, surprise or ignorance, a Court of Equity will inter- 
fere and relieve against forfeiture so caused, but a Court of Equity will refuse to 
aid a defaulter, 1f the forfeiture is wilful or is the result of gross negligence. 

Whether the time of performance fixed by an agreement is of the essence 
of the contract or not, depends upon the intention of the parties. It must be 
ascertained, whether, in fact, the performence of the contract by one party 
was meant to depend upon the other party’s promise being fulfilled by the day 
named therefor, or whether a day was named merely in order to secure perfor- 
mance within a reasonable time. If the former is found to have been the 
intention, no relief cap be claimed against forfeiture; if the latter is found 
to have been the intention, equity will not refuse relief if the promise 
required to be performed was performed within a reasonable time. 

When the parties agreed that if the judgment-debtors pay a certain sum 
to the decree-holder within one month$ the execution sale shall be set aside : 

Heid, that the intention of the parties was that performance within the 
prescribed time was essential. Even if performance within the time had 
been merely material and not essential, no relief could be granted, unless the 
delay which occasioned the default was satisfactorily explained and accounted 
for. 

Ruch an agreement is a valid and enforceable agreement. 


Uttam Chandra v. Khetra Nath (1) referred to 


* Appeal from Appellate Order No 261 of 1906 against the decision of 
M, Smither, Esq , District Judge of Shahabad, dated the 9th March 1906, rever- 
sing thet of Babu Nistaran Banerji, Subordimete Judge of Shahabad, dated the 
8th January 1906. 


(1 (1901) I. L R. 29 Cale, 577. 


Vor. VÍ]. HIdH COURT. 


Appeal by the judgment-debtors. 
The facts and arguments appear from the judgment. 
Babu Provas Chunder Mitter for the Appellants. 


Babu Raghu Nath Singh for the Respondents. 
C. A, V. 


The judgment of the Court was delivered by 

Mookerjee J.—This is an appeal on behalf of the judgment- 
debtors against an order of the District Judge of Shahabad 
refusing to set aside an execution sale which had been confirmed 
on the 3rd June 1905. On the 21st September 1905, an 
application was made to set aside the sale under sections 244 
and 311 of the Civil Procedure Code. During the pendency of 
this proceeding, on the sth December 1905, a petition was filed, 
signed by both the parties, in which they agreed that if the 
judgment-debtors paid a certain sum to the decree-holders 
within one month, the sale should be set aside, and if they did 
not do so, the sale should remain good. Accordingly, the Court 
fixed the sth January 1906, for payment of*£he money. Pay- 
ment was not made on the date fixed, but on the day following, 
the amount was deposited in Court. The decree-holders 
objected that the agreement had not been carried out, and that 
the sale ought to stand unreversed. The Subordinate Judge 
over-ruled this contention, and held that although there had 
been a default, it might be condoned, if the decree-holders were 
awarded some compensation. He, therefore, directed the 
judgment-debtors to pay a fine of Rs. 5 to the decree-holders, 
and ordered the sale to be set aside., Upon appeal, the District 
Judge reversed this order on the ground that,although it might 
seem to be a hard case, the Court had no power to extend the 
time to which the parties had agreed. The judgment-debtors 
have appealed to this Court, and on their behalf it has been 
argued that time was not of the essence of the agreement, that 
the Court as a Court of Equity had jurisdiction to grant relief 
against forfeiture, and that time was rightly extended upon the 

authority of the decision of this Court in Dabee Rawoot v. 
Heeramun Muhatoon (1). In our opinion, these contentions are 
supported neither by principle, nor by authorities. 

In the first place, it is well-settled that an agreement of the 
description now in question is valid and enforceable. In the case 
of Uttam Chandra Krithy +. Khetranath Chattopadhya (2), it 
was ruled that where ina proceeding to set aside an execution sale 


(1) (1867) 8 W. R. 228. TT 9 (1902) 1, L. B. 29 Cale. 677, 
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on the ground of irregularity and fraud, the judgment-debtor 
puts in a petition of compromise, assented to by the decree-holder, 
and it is agreed that the judgment-debtor should have time up 
to a certain date to pay up the full decretal amount, and that then 
the sale should be set aside, but that if he failed, the sale should 
stand good, the judgment-debtor is bound by the agreement, and 
if he fails to carry out its terms, he is estopped from contesting 
the legality of the sale. The learned vakil for the appellants 
could not seriously contest the validity of this position, but he 
argued that time is not of the essence of the agreement, and the 
Court has power to extend the time, without the consent and 
inspite of the objection of the decree-holders. The case of 
Dabee Rawoot v. Heeramun Muhatoon (1), upon which he places 
reliance, does not lend any support to his contention. That case 
is an authority for the proposition, which has been recognised in 
many subsequent cases of which one of the most recent is 
Surendra Narayan Mustafy v. Souravint Dasi (2), namely, that 
if the law or a Cpurt directs a thing to be done within a period 
fixed by it, and it is impossible of performance on the last day 
fixed, for no fault of the party required or directed to do the act, 
it will be recognised as properly done, if itis done on the next 
day it is possible of performance; for instance, although the 
parties themselves cannot extend the time for doing an act in 


Court, yet if the delay is caused, not by any act of their own, 


but by some act of the Court itself, such as the fact of the 
Court being closed, they are entitled to do the act on the first 
opening day. No materials have been placed before us to show 
that this doctring has any possible application to the facts of 
the present case. Reliance, however, was placed upon a passage 
from Story on Equity Jurisprudence, section 1302 (13th Edition, 
Vol. Il, page 637) to show that a Court of Equity has juris- 
diction to grant relief against forfeiture. In our opinion, that 
principle has no application to a case like the present. It is 
not correct to say that a Court of Equity may relieve against 


“ forfeiture in all cases and under all circumstances. It is well- 


settled that where an agreement secured is simply one for the 
payment of money, relief is afforded against forfeiture on the 
ground that such condition and forfeiture are intended merely 
asasecurity for the payment of money, On this ground, it 
has been ruled, that although relidf will be granted against 
forfeiture upon breach of a covenant in a lease to pay rent, a 


(1) (1807) 8 W. R. 228, | (2) (1908) 3 C. L. J. 339, 
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Court of Equity will not, under ordinary circumstances, set aside 
forfeitures incurred on the breach of many other covenants 
contained in leases or of stipulations in other agreements, 
although the compensation for the resulting injury could be 
ascertained without difficulty. [See Pomeroy on Equity Juris- 
prudence, sections 448-450]. It cannot, therefore, be affirmed 
as a general rule that equity will relieve against forfeitures in 
all cases where compensation can be made, and, indeéd, in 
Hill v. Barclay (1), Lord Eldon strongly expressed himself as 
opposed to granting relief against forfeiture in ordinary cases. 
No doubt, if forfeiture is occasioned by accident, fraud, surprise, 
or ignorance, a Court of Equity will interpose and relieve 
against forfeiture so caused ; but, it is equally clear that a Court 
of Equity will refuse to aid a defaulter if the forfeiture is 
wilful or is the result of gross negligence. In the present case, 
no explanation was offered or even attempted, as to why the 
judgment-debtors had failed to carry out, the terms of the 
agreement into which they had entered. "Tt was suggested, 
however, that time was not essential, and that the agreement 
had been substantially performed. We are entirely unable to 
accept this argument as well-founded. Whether the time of 
performance fixed by an agreement is of the essence of the 
contract or not, must depend upon the intention of the parties. 
The test is, did the parties regard it as such in the first 
conception of the agreement. When compliance with the 
provision for performance within the prescribed time, was known 
by both parties at the time of entering into the contract to be 
of such importance that performance of thé contract without 
strict compliance with it might be of no avail, time is of the 
essence of the contract. In other words, what has to be ascer- 
tained is, whether, in fact, the pérformance of the contract by 
one party was meant to depend upon the other party's promise 
being fulfilled by the day named therefor, or whether a day 
was named merely in order to secure performance within 
a reasonable time. If the former is found to have been the 
intention, no relief can be claimed against forfeiture; if the 
latter is found to have been the intention, equity will not refuse 
relief, if the promise required to be performed was performed 
within a reasonable time, In the case before us, from the 
very nature of the agreement, we must hold that it was the 
intention of the parties that performance within the prescribed 
i (1) (1811) 18 Ves. 68. 
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time should be deemed essential. It cannot reasonably be 
supposed that the decree-holders who had a vested title to the 
property and who were resisting an application by the judgment- 
debtors for reversal of the sale would agree to give up their 
rights, if the judgment-debt was satisfied, not within the 
prescribed time, but merely within a reasonable period. We 
must hold that performance within the stipulated time was not 
only not immaterial but essential. Besides, even if performance 
within the time had been merely material and not essential, 
no relief could be granted, unless the delay which occasioned 
the default was satisfactorily explained and accounted for. 
On these grounds, the conclusion appears to us to be irresistible 
that the appellants are bound by the agreement into which they 
entered, and must take the consequences of their failure to 
perform its terms by the stipulated day. 


The appeal fails and is dismissed with costs. We assess the 
hearing fee at two gold mohurs. 
è 


A. T. M. Appeal dismissed. 


CRIMINAL REVISION. 


, 


Before Mr. Fustice Stephen and Mr. Justice Coxe. 
KHETU DAFADAR 


v. 
FREDERICK DIKON.” 
Aot XLII of 1859, Sec. 2— Coolie Sirdar or reeruiter, whether an artyficer, work- 
man or labourer, 

A coolie Sirdar or recruiter is not an artificer, workman or labourer within 
the meaning of Bec 2of Act XIII of 1859.  — ' 

Mr. Dixon, advanced Rs.” 200 to the accused for bringing 
certain coolies to work under him. The accused not having 
fulfilled the contract, Mr. Dixon charged him under ssection 406, 
Indian Penal Code, and under section 2 of Act XII of 1859. The 
Sub-Divisional Magistrate who tried the case ordered the accused 
under section 2 of Act XIII of 1859 to refund Rs.200 and 
sentenced him in default to undergo PROGU imprisonment for 
three months. f 

Accused thereupon moved the High Court and obtained a 
Rule. 


+ * Criminal Revision Case No. 856 of 1907 against the order of L. Birley, Esq., 
Bub-divieional Magistrate of Barackpur, dated the 18th March 1907. 


4 
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At the hearing of the Rule. A 
Babu Sarat Chandra Basak appeared in support of the Rule. 
Babu Dasaratht Sanyal appeared to show cause, 


The judgment of the Court was delivered by 


Stephen J.—In this,case the petitioner who was a Coolie 
Sirdar was charged under Sec. 406, Indian Penal Gode, the facts 
proved against him being that he received 200 rupees and con- 
tracted to bring one hundred coolies to a certain place. This 
contract he failed to perform. But at the trial it was proved that 
he had not committed any offence under section 406 ; the Magis- 
trate finding that the accused paid money to coolies and they 
refused to come. He was therefore acquitted of that charge, but 
an order was made against him under section 2 of Act XIII of 
1859 which formed the basis of the original complaint. 

The question before us on the present Rule is whether the 
order made by the Magistrate under that section was legal. The 
first and only point which we need consider is whether the 
petitioner's case Comes within the terms of the Act, section 2 
of the Act is confined to the act of any artificer, workman or 
labourer ; and the question is whether the petitioner comes 
within any of the above three descriptions. In our opinion he 
does not, because it appears that he was only a recruiter of 
coolies, all that he undertook to do being to produce coolies. 
There was no contract, as there was in certain cases to which we 
. have been referred, that he would himself do any work, or that 
he would cause the coolies to do work when they had been 


brought to the place in question. We consider therefore that 
the Act does not apply to the petitioner. tS 


A question has been raised as to the Sub-Divisional Magis- 
trate having any jurisdiction under the Act. This however was 
not the point noticed in the origthal petition before us, and we 
have no explanation on the matter from the Sub-Divisional 
Magistrate. We do not therefore decide this point as it is not 
necessary to do so. 

The Rule therefore is made absolute and the order is set 
aside. 
M. N. M. "uL Rule made absolute. 
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Before Mr. Fustice Stephen and Mr. Fustice Coxe. 
RAM DYAL MAHTON 


v s 


KEDARNATH AND OTHERS." 


Oriminal Procédure Code (Act V of 1898), Sec. 145, cl. (4)— Actual posses- 
sion without reference to the merits of the clavms—J urisdiction, where 
meris of claims referred to. 


What a Magistrate has to look to in a case under Sec. 145, Criminal Pro- 
cedure Code, is the question of, actual possession ; clause (4) of that section lays 
down that he has to decide the question without reference to the merits of the 
claims of any of the parties to a right to possess the subject matter of 
the dispute. P 

Where a Magistrate in deciding a case under Sec, 145, Criminal Procedure 


.Code, refers to such merits, he exceeds his jurisdiction. 


Rule obtained by the first party, petitioner. 

Mr. Hug and Babu Dasarathi Sanyal appeared in support: 
of the Rule. 

Babu Harendra Narain Mitra appeared to shew cause. 

In a proceeding under section 145, Criminal Procedure Code, 
with regard to the possession of certain mica mines, the order of 
the Deputy Magistrate was in the following words :— 

"I have examined one witness for each party. It appears 
that both parties have recently held the mines actually, both 
having given leases to Mr. Chrestien directly or indirectly, and 
both having received rents for the mines." 

“ The first party however shows a Civil Court decree which 
declared the possession of the first party in 1886 and also shows a 
Civil Court decree of 1905 for damages against the second party for 
having cut wood ftom the jungles in Banga Khelar village where 
the mines in question lie. In a:case like the present, therefore, 
where both parties may technically be said to be in actual posses- 
sion, but where the possessidh of one party is dependent on a 
question of law, I hold that such possession cannot be construed to 
be actual possession as contemplated by Sec. 145, Criminal 
Procedure Code. I accordingly uphold the possession of the first 
party and forbid interference therewith except in course of law.” 


The second party thereupon moved the High Court and 
obtained a Rule; the Rule being heard, the following judgment: 
was delivered by 


Stephen J.—In this case procefdings were instituted under 
Sec. 145, Criminal Procedure Code, and a Rule has been obtained 


* Criminal Revision Case No, 93 of 1907, against the order of the Deputy 
Magistrate of Hazaribagh, dated the 8th December 1908. 


Von, VIJ a. — "BIGH' COURT. 


by the second party to show cause why the order of the 
Magistrate in those proceedings should not be set aside. The 
order is in favour of the first party. The Magistrate found that 
both parties “had recently held the mines, the subject matter 
of dispute, actually, both having given leases" to the same man. 
He goes on however to point out that the first party has a Civil 
decree of 1886 which declared him to be in possession ; another 
decree in his favour was made in 1905 for damages, but this 
seems to have no reference to possession ; on these grounds he 
considers that both parties are in a sense in possession, but that 
the possession of the first party is in some way superior to that of 
the second party, and he found in his favour. In doing so, he 
contravened the provisions of section 145 (4) which is to the 
effect that the Magistrate has to decide the question of possession 
without reference to the merits of the claims of any of the parties 
to a right to possess tbe subject matter of dispute. He has refer- 
red to such merits and in doing so he has exceeded jurisdiction. 
The Rule therefore is made absolute agd the order is set 
aside. 
M. N. M. Rule made absolute. 





Before Mr. Fustice Stephen and Mr. Fustice Coxe. 


BEPIN BEHARI GHOSE AND ANOTHER ; . 
v. 


THE CORPORATION OF CALCUTTA.* 


Calontta Municipal Aot [III of 1899 (B. C.)], Seos. 198, 400, 574—Schedwles IT, 
XVIII Rules—Chapters XIV, XXXIII—Holder of a trading license, 
if required to take a separate license for the premises. 


The purposes for which licenses under Sec. 198 and those under Sec 466 
of the Calcutta Municipal Act are granted are widely different, The fact that 
a person has taken a license under the former section does not exonerate him 
from taking one under the latter. d 


Rule obtained by the petitioner. 


Mr. Fackson and Babu Dwarka Nath Mitter appeared for the 
Petitioner. 


Mr. Hill and Babu Debendra Chandra Mullick appeared for 
the.Opposite Party. 


The facts appear sufficiently from the judgment of the 
Court which was delivefed by 


Stephen J.—The petitioners have been convicted of an 


* Criminal Revision case No. 486 of 1907, against the order of Babu A, 
Mukerji, Municipal Magistrate of Calontta, dated the 98th March 1907. 3 
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offence under sections 466, 574 of the Calcutta Municipal Act, 
1899 ; namely, permitting premises to be used for a purpose 
specified in Schedule 18 to the Act, namely, storing lime 
without a license. They obtained a Rule calling on the Muni- 
cipal Magistrate to show cause why this conviction should not 
be set aside, on the ground that they had a license under 
section 198 of the Act. The short point that we have to decide 
is whether the holder of a trading license, ze, a license under 
section 198, is obliged to take out a license under section 466. 
The question turns chiéfly on the construction of the rules 
in Schedule II of the Act. But there is no necessary connection 
between the two. Also section 467 seems to contemplate a 
liability to take out licenses under both sections in respect of 
one business. 

Were further differences between the licenses under the 
two sections required, they might be found in the two forms 
employed by the Corporation in granting them, Nos. 88 and 89 
in the License Manual, where the imposition of terms in the 
license under section 466 seems essential to its purpose. 

The petitioner does not contend that there is anything 
in the Act to suggest that he need not take out a license under 
both sections; but he relies on the rules contained in Schedule II 
which indicate who requires a personal license (No. 8), keeps 
a printing press, which makes him liable for a local license, 
(No. 12), or if a dealer in precious stones, (No. 17), isa shop- 
keeper (Nos. 7, 13, 28, etc.), a question will arise which it requires 
rule 7 to settle. To extend the operations of these rules 
beyond the Schedule, would be to give them an effect which it 
was obviously never intended that they should have, and which 
is plainly opposed to the general scheme of the Act. It follows 
that the taking out ofa license under section I98 is in itself 
no excuse for not taking out “another under section 466, that 
is the fees payable for trades, etc, the carrying on of which 
is taxed under section 198. The Schedule begins with a table 
showing the fees to be paid by persons carrying on different 
trades, etc. In some cases the same sum is to be paid by all 
persons carrying on a trade, in others, the amount varies 
according to the value of the premises where it is carried on. 
By rule 2, the former are defined though clumsily only by 
reference, as personal licenses; the datter (and a few others), 
expressly as local licenses. By rule 7, " where any person 
practises a profession, trade, or calling for which a personal 
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license should be taken out, and is also the owner or lessee 
of a place of business there are a few points connected with the 
contents of the Act, which it is convenient to consider first. 

Section 198 occurs in part IV of the Act headed " Taxa- 
ation” and in chapter XIV headed “Tax on Professions, Trades 
and Callings.” It imposes a liability on any person carrying 
on a profession, trade or calling indicated in Schedule II to the 
Act, to take out an annual license there prescribed. The 
object of the enactment is as is indlcated by the headings and 
other contents of the part and chapter, to provide a revenue 
for the carrying out of the purposes of the Act. 

Section 466 occurs in part V of the Act headed "The 
Public Health, Safety and Convenience," and in chapter XXXIII 
headed “Regulation of Trades, Factories, etc.” It enacts 
among other things, that no one shall use premises for any of 
the purposes mentioned in Schedule XVIII without a license. 
The license is not like a trading license, made an annual one 
by the section by which it is made necessary; though it is 
treated as annual by section 108 of the License Manual. By 
section 467, the Corporation isto fix a scale of fees for the licenses 
none of which are to exceed Rs. 500, "or to be less than 
the amount otherwise payable for a trade or profession license 
under Schedule II." 

From this it appears that the purposes for which the two 
licenses are made necessary are widely different, and that 
he shall if the Chairman so directs, take out both a personal 
and local license ; provided that where the place of business for 
which alocallicense should be taken out, is auxiliary to the 
practice of the profession, trade or calling, only one license shall 
be required, and such license shall be either personal or local as 
the Chairman may direct. j 

The petitioner carries on the business of a lime trader, and 
has taken out a license accordingly under section 198, and 
argues that as his place of business is auxiliary to his calling, 
only one license is required, and that he cannot be called on to 
take out a license under section 466. This argument entirely 
overlooks the difference: between a Schedule and an Act. The 
Schedule in this case deals with a particular tax, and shows 
how its amount is to be ascertained in every case where it is 
payable. The rules are framed for this purpose alone, and 
cannot be read as applying to anything except the subject 
matter of the Schedule. 'The effect of Rule 2 is confined to 
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GenüNAL. the table of fees in Schedule II, for the proper application of which 

1907. some such rule is obviously necessary. The same applies to 

.gepin Behari Ghose Rule 7 which is equally necessary for the same purpose. It follows 
: ris Giese ener that scheduled rules that apply to the one have no application 


. Calcutta. to the other. The conviction of the petitioner is, therefore, 
Stephon, J. good and the Rule is discharged. == 
— M. N. M. Rule discharged. 


MC FULL BENCH. 


Before ihe Hon'ble R, F. Rampini, Acting Chief Fustce,. 
Mr. Fustice Brett, Mr. Fustice Stephen, Mr. Fustice Woodroffe 


„$ and Mr. Fustice Mookerjee. 
J 34 RAM NATH CHOWDHURY AND OTHERS 
ORIMINAL, v. 
"© 1907. EMPEROR.* 
eee Oriminal Procedure Code (Act V of 1898), Ssc. 14£—~Time, non-specification 
IMS Hs * of — Order, validity of. 
- - An order made under Sec. 144 of the Criminal Procedure Code ig not bad 
because it omits to state that its operation is confined to two months or some 
d shorter period from the making thereof. ° 


Application for revision by the accused. - 
The case first came on for hearing before Stephen and 
Coxe JJ. who referred it to a Full Bencb by the following 
ORDER OF REFERENCE. 
The petitioners in this case have beeu convicted under 
May, 29. section 188, Indian Penal Code, of disobedience to a lawful order. 

» The order is one made under section 144, Criminal Procedure 
Code, and, in the 8rder-sheet of the Magistrate who made it, is in 
the following terms :—" Under section 144, Criminal Procedure 
Code, the second party, (e. the present petitioners ) will be 
directed to abstain from holdihg the new Hat. This order is 
passed in the presence of the pleaders of both the parties.” The 
order was subsequently served on the petitioners in the following 
terms: “I order that you immediately on receiving this order 
shall stop the said new cattle-market.”’ 

On the facts that have been found, we have no doubt that the 

E - order has been disobeyed, whether we consider it as con- 
° tained in the first or the second of the above documents. The ` 

only question we have to consider is whether it is legal. It has 


* Oriminal Revision No 218 of 1907, against the order of A. H. Cumming Esq. 

Sessions Judge, dated the ló5th December 1908, affirming that of Babu Raj 

eon Narayan Banerjee, Deputy Magistrate of Comilla, the 14th September 
" 1909. & 
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been argued before us that it is not legal, because it comes with- 
in the terms of the judgment in Remjit Singh v. Luchman 

Prosad, (1) since, to quote the words of that judgment, " it is 

mot limited in time, but on the face of it purports to be of the 

nature of a perpetual injunction." The judgment in Sidhu 

Ranjan v. Ramesh Chandra (2) is to the same effect—and refer- 

ence may also be made to the case of Golam Mahamad v. 
Bhuban Mohan Mottra (3). The case before us seems to be indis- 

tinguishable from the cases we have mentioned. It is specially 
to be observed that the notice in Remjit Singh v. Luchman 
Prosad (1) showed that it was made under section 144 of 
the Criminal Procedure Code, and we do not consider that the 

fact of the order in this case having been made in the presence 

of the pleaders of both parties makes any difference to its legality. 
The difficulty that we feel in following these cases is that the 
order before us seems to bein complete conformity with Form 
XXI in Schedule V to the Criminal Procedure Code, and therefore, 
to be sufficient within the meaning of sectida 555 of the Code. 
The portion of the form which applies to this case is that which 

deals with placing earth or stones on a public road. 

The point that we refer, therefore, is, whether an order under 
sectiou 144, Criminal Procedure Code, 1s bad because it does not 
state that its operation is confined to two months, or some shorter 
period, from the making thereof. If it is, the Rule in the present 
case should be made absolute and the conviction set aside. If it 
is not, the Rule should be discharged and the conviction will 
stand. 


Babu Upendra Lal Roy for the Petwioner, relied upon 
Golam Mahamad v. Bhuban Mohan (3), Remit Singh v. Luchman 
Prosad (1) and Bidhu Ranjan v. Ramesh Chandra (2), which he 
contended had been correctly desided. He also argued that the 
whole case was before the Full Bench, and before the Rule could 
be discharged, he ought to be allowed to show that the convic- 
tion was bad on other grounds. 

[Their Lordships intimated that they would not deal with 
the merits, but send back the case to the Referring Bench.] 


Mr. Arthur Caspersa and Babu Jatindra Nath Ghosh for the 
‘Opposite party, at whose instahce the order under section 144 
had been made, were rt beard. 


(1) 1902) 70. W. N. 140. (2) (1906) 11 0. W, N. 223. 
(3) (1897) 2 C. W, N. 422. 
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The following judgments were delivered : 


Rampini C. J ~The question referred to us is,—whether 
an order under section 144 of the Code of Criminal Procedure 
is bad, because it does not state that its operation is confined to - 
two months, or some shorter period, from the making thereof. 

It appears to me that there can be no question as to the 
answer to be given to this enquiry. Under the provisions of 
clause (5) to section 144 of the Code of Criminal Procedure, 
itis clear that an order ‘under section 144 only enures for a 
period of two months, and, therefore, unless there is something 
in the order which shows that it is intended that the order 
should remain in force for more than two months, it must be pre- 
sumed that the order is to be limited to the period of two 
months specified in the Code. There is no necessity to state in 
the order that such an order shall remain in force for two months. 
only. Then it is clear that the order in this case was passed in 
accordance with Form XXI of Schedule V of the Code of 
Criminal Procedure ; and, under section 555 of that Code, it is. 
sufficient. 

I would, therefore, answer the question put to us inthe 
negative. With this expression of opinion, I would return the 
case to the Referring Bench to be disposed of. 


Brett J.—1 agree. 
Stephen J.—I agree. 


Woodroffe J.—1 agree. 

Mookerjee J.-ihe question referred to a Full Bench for 
decision is, whether an order under section 144 of the Code of 
Criminal Procedure, is bad, because it does not state that its 
operation is confined to two, months, or some shorter period, 
from the making thereof. 

The learned vakil for the petitioners, who has appeared in 
support of the Rule, has contended that the question ought to be 
answered in the affirmative. In support of this position, reliance 
has been placed upon the cases of Golam Mahamad v. Bhuban 
Mohan Moitra (1), Remp Singh wv. Luchman Prosad (2) and 
Bidhu Ranjan Majumdar v. Romesh Chandra Ras (3). As 
regards the first of these cases, it may Be doubtful, whether it 
really supports the contention of the petitioners, though in one 


(1) (1897) 2 C, W. N. 429, (2) (1902) TO. W, N. 140. 
(8) (1906) 11 C. W, N. 223. 
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passage in the judgment, reference is made to the fact that the 
order was indefinite as to time ; but how far this was the basis of 
the decision of the Court, may be a matter for controversy. 
The other two cases, however, broadly affirm the proposition that 
an order under section 144 of the Code of Criminal Procedure is 
bad, if it does not state the period of two months to which the 
operation of the order is confined ; the reason assigned is that 
an order so framed is, in substance, one for a perpetualinjunction, 
and consequently ultra vires. lregret, Jam unable to adopt, us 
well-founded, the view taken in these cases; and my reasons are 
two-fold. In the first place, Form XXI of Schedule V of the 
Code of Criminal Procedure, compliance with which is sufficient 
under section 555, shows that it is not necessary to define the 
time to which the operation of the order is to extend. In other 
words, if the intention is that the order should operate for a 
shorter period than two months, the Court ought to specify the 
term ; but, if there is no specification, by virtue of section" 144 
sub-section (5), the order operates for two months and no longer. 
In the second place, even if Form XXI of Schedule V had not 
been prescribed by the Legislature, I think the same conclusion 
would follow independently of section 555 of the Code of Criminal 
Procedure. lItisan elementary principle of construction that, 
where a judicial order is to be interpreted, such construction 
must, if possible, be adopted as would make the order one in 
accordance with law, and not an order such as the Court making 
it,had no power to pass. "This principle, which was adopted by 
the learned Judges of the Allahabad High Court in the case of 
Amolok Ram v. Lachmi Naratn (1) and bye a Division Bench 
of this Court in the case of Brojo Lal Rat v. Tara P*rasonna 
Bhattacharj: (2), furnishes a complete answer to the conten- 
tion of the petitioners. If no time is specified, the reasonable 
presumption is that the Court intended to pass an order 
which it was competent to pass and which would operate for 
two months, and not to pass an order which would be beyond 
its statutory powers and consequently void. 

In my opinion, therefore, the question referred to the Full 
Bench should be answered in the negative, and this case returned 
to the Referring Bench for final disposal. 

e Reference answered against Petitioner, 
B.M. - ‘Case referred back to Division Bench, 


(1) (1896) I, L. R. 19 All. 174, (2) (1905) 3 C. L. J. 188. 
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Before Mr. Justice Brett and Mr. Y nstice Mookerjee. 
SHAM SINGH 


v 


KISHUN SAHAT AND OTHERS” 


Hindu Law—Alitakshara—bSuccession— WAole-blood — Half-blood — Uncle— Inke- 
r1Zanoe— Cosharers— Aliernatiea olaim— Cess return—Cess Aot. (IX of 
1880 B, O.), Seo. 20, 

Under the Mitakshara school of Hindu Law, an uncle of the whole blood 
is entitled to succeed in preference over an uncle of the half blood, 

Suba Singh v. Sarafraj Kunwar (1) approved, 

Vithal Rao v. Ramrao (2) dissented from, 

A suit is maintainable by one of ;several joint landlords for recovery of 
balance of rent due from a tenant, and, in the alternative, for recovery of sums 
which may have been collected by his co-sharers in excess of their legitimate 
share. So far as the claim against the co-sharers is concerned, Sec. 20 of the 
Cess Act has no application, 

Ahamudeen v. Grish Shamunt (8) applied. 


Appeal by the Defendant. 

Suit for reng brought by the Plaintiff as heir of his 
nephew, on the ground that he is paternal uncle of the whole 
blood. 

The facts and arguments appear sufficiently from the judg- 
ment of the Court. 

Babus Nalini Ranjan Chatterjee and Lalit Mohan Ghose 
for the Appellant. . j . 

Babus Fogesh Chandra Roy and Rajendro Chandra Guha 
for the Respondents. 


r 


C. A. V. 

The judgments of the Court were as follows : 

Brett J.—The plaintiff in the suit out of which this appeal 
arises sued to recover a one-anna share of the rent from the 
tenant defendants 1 to 5. We also made the owners of the 
15 annas shares party defendants 6 to 8, and claimed to be 
entitled to recover from them the one-anna share of the rent 
which was due to bim from the tenants if it had been paid over 
to them. The plaintiff claimed to be entitled to the one-anna 
share of the rent as heir of his nephew, he being the sole uncle 
of the whole blood of the deceased. 


* Appeal from Appellate Decree No. 2012wof 1905 against the decree of . 
Babu Rajendra Nath Dutt, Subordinate Judge Saran, dated the 8rd July 1906, 
affirming that of Moulvi Ali Ahmad Khan, Munsiff, Chapra, dated the 4th 
October 1904, 


(1) (1890) I. L. R. 19 AIL 215. (2) (1899) I. L. R, 24 Bom. 817. 
(3) (1878) T, L R, 4 Oalc. 350. 


Vou. VI] . HIGH COURT. 


There was no dispute as to the amount of the rent of the 
tenant's holding and it was proved that the tenants had paid 
over the full rent to the defendants 6 to 8, the r5 anna 
proprietors. 

The questions were however raised which, not having been 
decided by the Court of first instance at the first trial, rendered 
it necessary in the opinion of the Court of first appeal to remand 
the case for findings on them. They are, (1) whether the plain- 
tiff is the legal heir of Ambica Persad, and if so, is he the heir? 
and (2) whether the plaintiff is entitled to obtain a decree against 
the malik defendants, regard being had to section 20 of the 
Bengal Cess Act. 

The case set up by the malik defendants was that the plain- 
tiff was not the sole heir of Ambica Persad, as there were two 
other uncles of the deceased living, and that the plaintiff was-not 
entitled to recover rent as he had failed to make the return 
required by the Cess Act (IX (B. C.) of 1880) setting out his 
interest as landlord in the holding in respecttof which the rent 
was claimed. 

Both the lower Courts found that the plaintiff was the sole 
uncle of the whole blood of the deceased Ambica Persad and 
that the two others were uncles of the half-blood, living separately 
from Ambica Persad at the time of his death ; that under the 
Mitakshara law, the uncle of the full-blood had preference as heir 
over the uncle of the half-blood and, therefore, that the plaintiff 
was the sole heir of the deceased. They also found that the rent 
claimed in the suit could be regarded as rent only so long as it 
was due from the tenant to the plaintiff as lapdlord, but that in 
this case, it had been paid to the defendants 6 to 8, and in 
their hands ceased to be rent but became money due to the 
plaintiff which had been wrongfully received by them, and 
therefore, that the provisions of section 20 of the Cess Act were 
no bar to the recovery by the plaintiff of the sum claimed from 
the defendants 6 to 8. 

The lower Courts have accordingly given the plaintiff a 
decree for the full amount claimed against Babu Shama Singh 
and Babu Sheo Sanker Persad, defendants with costs. 

These two defendants also set up another bar to the plaintiff's 
claim, alleging that they had a mokurari interest in the lands in 
suit, intermediate between?the landlords and the tenants. The 
evidence given to support this allegation was discrepant, some 
of the witnesses saying that the defendants had a mokurari 
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gp The defendant No. 6 has appealed. 
Brett, J. In support of the appealit has been argued that the lower 
E appellate Court has erred inlaw in confirming the findings of 
the Court of first instance on the two questions mentioned 
above. i 
It has been contended that the provisions of section 20 of the 
Cess Act [IX (B. C.) of 1880] bar the plaintiff from recovering the 
amount claimed in the present suit, and in support of this con- 
tention, the cases of Ahamudeen v. Grish Chunder Shamunt (1), 
and Madan Mohun Lal w. Holloway (2) have been relied on. 
The first case certainly does not support the view contended« 
for. In that case it was held, that in a case where the tenants 
had paid the rent to other co-sharer landlords, a co-sharer 
landlord could tpt recover the rent over again from the tenants 
and the suit as against the tenants was dismissed. The question 
whether he was entitled to recover from the other co-sharer 
landlords was however left open for decision. The latter case 
supports the opposite view to that advanced by the appellants. 
In my opinion, the view taken by the lower Courts is correct. 
The money after it had been received by the defendants, the 
co-sharer landlords, ceased in their hands to be rent, and section 20 
of Act LX (B. C.) of 1880 is no bar to the recovery by the plain- 
tiff from them of the money due to him which they had wrong- 
. fully received. | ; 

The more important question, to which attention has mainly 
been directed in support of this appeal, is whether the plaintiff 
as uncle of the whole-blood of Ambica Persad is entitled to pre- 
ference as heir over the uncles of the half-blood, and in conse- 
quence as sole heir of the deceased, is entitled to the full one 
anna share of the rent to which admittedly Ambica Persad was 
entitled before his death. The findings of the lower Courts that 
the plaintiff is the uncle of the full-blood of Ambica Persad and 
that the two other persons are uncles of the half-blood have not 
m been questioned. , 

In support of the contention, that uncles of the whole blood 
A are not entitled to preference as heifs over uncles of the half- 
blood under the Mitakshara law, the case of Samat and others v. 


(1) (1878) I. L, E, 4 Calo, 350. (2) (1886) I. L, R. 12 Calo, 555. 
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Amra and others (1) and that of Vithalrao v. Ramrao (2) are 
relied on. These cases certainly support the view advanced for 
the appellants, as they lay down that priority of the whole over 
the half-blood is limited by the Mitakshara, in cases of inheri- 
tance, to brothers and their sons. The conclusion appears to be 
based on the fact that in Chapter II, section IV, verses 5 and 6 of the 
Mitakshara, it is distinctly stated that brothers of the whole blood 
take the inheritance in the first instance, and in verses 7 and 8 
of the same chapter, that brother’s sons share the heritage in the 
order of their respective fathers, while Chapter II, section V 
verse 4 which deals with uncles, makes no distinction between 
those of the whole and those of the half-blood, and, therefore, that 
the distinction between the whole and the half-blood was not 
intended to go beyond brothers! sons. 

This view however does not appear to be supported by the 
decision of their Lordships of the Privy Council in the case of 
Bai Kesserbat v. Hunsraj Morarji (3), in which at page 443 the 
view taken by Sir Michael Westropp in the case of Lallubhat 
Bapubhai v. Mankuvarbas (4), that sapindaship under ithe Mitak- 
shara Law is based upon community of corporal particles and 
not on the right to offer funeral oblations, is approved. 

In the Allahabad High Court the opposite view has been 
taken by a Full Bench in the case of Suba Singh v. Sarafraj 
Kunwar (5). In their judgments, their Lordships discuss and 
decline to follow the view taken by the Bombay High Court in 
the case of Samat v. Amra (1) and hold that the distinction of 
the whole and half-blood applies according to the rule of succes- 
sion of the Mitakshara, founded on propigquity of blood, to 
sapinda relations other than the brother and his sons. In his 
judgment, Knox J. while dealing fully with the case law on the 
subject in the different High Courts, refers to the passage in the 
judgment of the Privy Council in the case of Lallubhai v. 
Casstbat (6), in which their Lordships say that “they are. pre- 
pared to assent to the conclusion to which the Judges of the 
High Court of Calcutta, upon a consideration of the authorities, 
arrived that by the Law ofthe Mitakshara as interpreted and 
accepted in Western India, the preferential right to inherit in 
the classes of sapindas is to be determined by family relation- 
ship, or the community, of corporal particles, and not alone by the 


€ 
(1) (1882) I, L. R. 6 Bom, 804. (3) (1906) I. L. B 80 Bom. 431. 
(2) (1899) I. L. R, 24 Bom. 817. (4) (1876) I. L. R, 2 Bom, 888. 
(5) (1896) I. L. B. 19 All. 215. 
(6) (1880) I. L. B. 5 Bom. 110 (121) P. C. 
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capacity of performing funeral rites.” Banerji J, in his judgment 
further points out that the Judges of the Bombay High Court, 
in coming to their conclusion in the case of Samatv. Amra (1), 
that neither the Mitakshara nor the Mayuka makes distinction 
between persons of the whole-blood and persons of the half-blood 
except in the cases of brothers and sons of brothers, “have over- 
looked the fact that the enumeration of heirs given in the Mitak- 
shara is not exhustive, a fact now definitely settled by their Lord- 
ships of the Privy Council, and the rule of the Mitakshara pro- 
pounded in verse 4, section III of Chapter II, that the succession 
of allrelations, “without any exception," is regulated by the 
rule of nearness of propinquity, that is the possession of the 
largest number of particles of one body. ” 

The view taken by the Allahabad High Court, supported as 
it is by the acta of their Lordships of the Privy Council in the 
cases to which I have referred, seems to be the correct exposition 
of thelaw which too is summed up by Mr. Golap Chandra 
Sarkar in his book on Hindu Law, 2nd Edition, page 196 in the 
following passage: " The preference based upon connection by 
whole-blood applies to all collaterals of equal degree; propin- 
quity being the principle of the order of succession, a relation of 
the full blood, by reason of his proximity, excludes a relation of 
the same degree of the half-blood." 

There can in my opinion be no doubt on the authorities, 
first, that under the Mitakshara law sapindaship is based on the 
community of corporal particles and that this is clear from the 
fact that in verses 3 and 5, section III, Chapter II, the mother is 
preferred to the father as the nearest sapinda of the two parents. 
Secondly, that the mention of brothers and brothers! sons of the 
whole and half-blood in the Mitakshara, Chapter IT, section III, 
verses 5, 6, 7, 8 was meant to be illustrative ofthe principle and 
not exhaustive and, tberefore, that the rule applies in the case of 
uncles, those of the whole-blood inheriting in preference to 
those of the half-blood. 

I am,therefore, of opinion that both the lower Courts have 
taken a correct view of the law and dismiss the appeal with 
costs. 

Mookerjee J.—The plaintiff respondent commenced the 
action out of which the present appeal arises, for enforcement of 
his right to recover rent in respect o$ a holding situated within 
Mouza Afour which originally belonged to his nephew Ambica 

(1) (1882) I, L. R, 6 Bom, 894. 
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Persad, now deceased. The plaintiff alleged that Ambica Persad 
was the owner of a one-anna share in the estate, that upon his 
death the plaintiff, as his paternal uncle of whole blood, became 
entitled to that share but that his co-sharers, who were proprie- 
tors of the remaining fifteen annas share, had interfered with the 
collection of rent from the tenants of the property. He joined 
as parties defendants to this suit, the tenants in actual occupation 
of the land, as also the co-sharer proprietors, and prayed in the 
alternative that, if the tenants have not already paid the rent, a 
decree might be made against them for the arrears due, and if 
the rent has been collected from them by his co-sharers, a decree 
for the sum unlawfully realized might be made against the latter. 
The claim was, substantially, contested by the co-sharer landlords, 
and they pleaded, first, that they had an intermediate tenure over 
the one-anna share claimed by the plaintiff, second/y, that the 
suit was barred under section 20 of Act IX of 1880 B. C., and, 
thirdly, that the plaintiff alone was not exclysively entitled to 
the one anna share originally owned by Ambic4 Persad, but that 
the plaintiff was jointly entitled to that share along with two 
other persons who were uncles of half-blood of Ambica Persad. 
The Courts below have over-ruled these objections and made a 
decree in favour of the plaintiff. They have found as a fact that 
the existence of the alleged intermediate tenure has not been 
established, and this finding has not been assailed in the present 
appeal, They have also held that the rent payable in respect of 
the one-anna share by the tenants has been collected by the 
co-sharer defendants. In this view of the matter, they have 
made a decree in favour of the plaintiff against his co-sharers. 
They have over-ruled the objection based on section 20 of the 
Cess Act, on the ground that as a decree was made not against 
the tenants but only against the co-sharer landlords, the provisions 
of section 20 had no application. They have also decided that 
the plaintiff alone was entitled to the disputed one-anna share of 
the property, inasmuch as he, as the uncle of whole blood, was 
entitled to succeed to the estate of Ambica Persad to the exclu- 
sion of the uncles of half-blood. The two grounds upon which 
the decision of the Subordinate Judge has been challenged before 
this Court are frst, that the suit is not maintainable inasmuch 
as the plaintiff has nót gubmitted a return as required by 
section 20 of the Cess Act, and, secondly, that the plaintiff is not 
entitled to sue in respect of the one-anna share of the rent inas- 
much as he is entitled to it jointly with the two uncles of half- 
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blood of Ambica Persad, who have not been made parties to this 
suit, 

In support of the first contention, the learned Vakil for the 
appellant has placed reliance upon section 20 of the Cess Act of 
1880, which provides "that every bolder of an estate in respect 
of which a return has been made, shall be precluded from suing 
for or recovering any rent whatsoever for any land, holding or 
tenure, forming part of the estate to which such return relates, 
but which has not been, mentioned in such return, unless it be 
proved that the holding for which the rent is claimed was created 
subsequently to the lodging of such return." It has been argued, 
with reference to this provision, that, inasmuch as the plaintiff 
has not submitted a return as contemplated by section 20 in 
which the holding of the defendants is mentioned, he is precluded 
from suing for or recovering the rent claimed in this action. It 
has been contended, on the other hand, that although section 20 
may preclude the plaintiff from successfully enforcing his claim 
for rent as against the tenant defendants, as he has not obtained 
a decree for rent against them, no question arises as to the 
applicability of this section. In my opinion, this contention of 
the respondents is manifestly well-founded. The case of 
Ahamudeen v. Grish Chunder Shamunt (1), shows that a suit like 
the present may be framed so as to include, in the alternative, a 
claim against the tenant for any rent that may be in arrears, and 
a claim against the co-sharer landlords for rent which may have 
been unlawfully realised by them. It is obvious that if the 
plaintiff succeeds against the tenant defendants, he obtains a 
decree for rent froperly so called; if, however, he obtains a 
decree only against his co-sharers, he does not recover rent ; he 
rather recovers money which lawfully belongs to him and has 
been unlawfully collected by them. It is in substance a decree 
on aclaim for money had and received, or for money payable by. 
the defendant to the plaintiff for money received by the defen- 
dant for the plaintiff's use. Reference was made to the case of 
Madan Mohun Lal v. Holloway (2), to show that the claim even 
as against the co-sharers, might be treated as a claim for rent. 
In my opinion, the decision upon which reliance is placed, does 
not support this contention, although there may be, perhaps, 
expressions in the judgment which May lend some apparent 
support to the argument of the appellant. A simple test appears 
to me to be conclusive upon the question ; if the tenants had 


(1) (1878) I. L. R. 4 Cale, 850. (2) (1886) I. L. R. 12 Calc. 565. 
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not been made defendants to the suit and if the plaintiff had 
brought an action against his co-sharers alone on the ground 
that they had collected from the tenants sums in excess of their 
legitimate dues, could the claim be described as one for rent ? 
It is obvious that a claim of this description by one co-sharer 
against another, cannot, by any stretch of language, be described 
as a claim for rent, which is defined as whatever is lawfully pay- 
able or deliverable in money or kind by a tenant to his landlord 
on account of the use or occupation, of the land held by the 
tenant. In my opinion, section 20 of the Cess Act has no appli- 
cation to the claim of the plaintiff against his co-sharers. The 
first ground taken on behalf of the appellant must, consequently, 
be overruled. ! 

The second ground on which the appellant seeks to assail the 
decision of the Subordinate Judge, raises an important question 
of Hindu Law, namely, whether under the Mitakshara Law an 
uncle of the whole blood is entitled, for the purposes of inheri- 
tance to preference over an uncle of the half bl8od. The learned 
vakil for the appellant contended on the authority of the decision 
of the Bombay High Court in Vithairao v. Ramrao (1), that an 
uncle of the whole blood is not entitled to any preference over an 
uncle of the half blood. It was argued, on the other hand, by 
the learned vakil for the respondent, upon the authority of the 
decision of the Allahabad High Court in Suba Singh v. Sarafray 
Kunwar (2), that an uncle of the whole blood excludes an uncle 
of the half blood. As the question does not appear to have been 
raised and decided in any case in this Court, and as neither of 
the decisions upon which reliance is placed, is binding as an 
authority upon us, it is necessary to examine the grounds upon 
which the conflicting views are sought to be supported. 

The determination of the question raised, depends upon the 
interpretation ofseveral passages of the Mitakshara, Chapter II, 
Section V, verses 3 and 4, which provide as follows : 

3. "On failure of the paternal grand-mother, the gotraya 
(kinsmen sprung from the same family with the deceased) and 
sapinda (connected by funeral oblations), vfz., the paternal grand- 
father and the rest inherit the estate. For, kinsmen sprung from 
a different family but connected by funeral oblations are indicated 
by the term cognate.” e 


4. “Here on failure of Phe father's descendants, the heirs are : 


successively the paternal grand-mother, the paternal grand-father, 
(1) (1899) I. L. R, 24 Bom. 817. (2) (1896) I. L, B. 19 All, 215. 
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the uncles and their sons." (Colebrooke’s translation of the 
Mitakshara.) 

With reference to this passage which lays down that the 
uncles are heirs, it is argued on behalf of the appellant that no 
distinction is made by Vijnaneswara between uncles of the whole 
blood and uncles of the half-blood. It is contended, on the other 
hand, on behalf of the respondent that Chapter II, Section III, 
verses 3 and 4, and Chapter II, section IV, verses 5, 6 and 7 indi- 
cate that there is a distinction between whole blood and half- 
blood which is applicable to the case of uncles. The first of these 
passages, which deals with the question of the preference of the 
mother over the father, is as follows : 

3. “ Besides, the father is a common parent to other sons, 
but the mother is not so; and since her propinquity is conse- 
quently greatest, it 1s fit, that she should take the estate in the 
first instance, conformably with the text, to the nearest sapinda 
the inheritance next belongs." 

4. “Nor is the claim in virtue of propinquity restricted to 
sapindas (kinsmen allied by funeral oblations); but, on the 
contrary, it appears from this very text that the rule of propin- 
quity is effectual, without any exception, in the case of Samano- 
dakas (kindred connected by libations of water), as well as other 
relatives, when they appear to have a claim to the.succession." 
The second passage, which deals with the question of prefe- 
rence between brothers and nephews of the whole blood and 
half-blood, is as follows : 

5. " Among brothers, such as are of the whole blood, take 
the inheritance ił the first instance, under the text before cited: 
"to the nearest safinda the inheritance next belongs." Since 
those of the half-blood are remote through the difference of 
the mothers." . 

6. “If there be no uterine or whole brothers, those by 
different mothers inherit the estate.” 

7. “On failure of brothers also, their sons share the heritage 
in the order of the respective fathers." 

With reference to these passages, it was argued by thé | 
learned vakil forthe appellant that Vijnaneswara did not intend 
to lay down as a rule of universal application that to the nearest 
sapinda the inheritance next belongs, €nd that consequently a 
relation of the whole blood takes the inheritance in preference 
to another relation precisely of the same degree but of half-blood. 
He contended that the very circumstance that in the case of 
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brothers and nephews a distinction is pointedly made between 
whole blood and half-blood, indicates, that in the case of uncles, 
where the author is entirely silent upon this matter, no such 
distinction was intended. To this it was answered by the learned 
vakil for the respondent, that the general principle is laid down 
in Chapter II, Section III, verses 3 and 4, that its application is 
illustrated in Chapter II, Section IV, verses 5, 6 and 7, and that 
the commentator did not consider it necessary to make express 
mention of the distinction again in Chapter II, Section V, verses 
3 and 4. Before I examine the validity of these contentions, it is 
necessary to point out that the translation given by Colebrooke is 
erroneous in an important particular. It will be observed that 
Colebrooke translates the term safinda as ‘ connected by funeral 
oblations’ it is now settled beyond controversy that this version 
is incorrect, as is conclusively established by a passage of the 
Mitakshara in the Acharakanda where Vijnaneswara explains 
verse 52 of Book I of the Institutes of Yajnavalkya, in which it 
is declared that a man shall marry a girl whoisfiot his sapinda. 
The passage in question will be found at page 13 of the Bombay 
edition of 1882, and has been translated by West and Buhler in 
their * Digest of the Hindu Law,” 3rd Edition, Volume I, page 
120 and by Rajkumar Sarvadhikary in his Tagore Lectures on 
the Hindu Law of Inheritance, page 601. The former authors 
give the following version: 

“He should marry a girl who is non-sapinda (with 
himself) She is called his sapinda who has (particles of) the 
body (of some ancestor etc.,), in common (with him). Non- 
sapinda means not his sapinda, such a one (Le should marry). 
Sapinda relationship arises between two people through their 
being connected by particles of one body. Thus the son stands 
in sapinda relationship to his father, because of particles of his 
father's body having entered (his). In like (manner stands the 
grandson in sapında relationship) to his paternal grandfather 
and the rest, because through his father particles of his (grand- 
father's) body have entered into (his own). Just so is (the son 
a safinda relation) of his mother, because particles of his 
mother's body have entered (into his). Likewise (the grandson 
stands in safinWa relationship) to his maternal grandfather and the 
rest through his mothez, So also (is the nephew) a sapinda 
relation of his maternal aunfs and uncles, and the rest, because 
particles of the same body, (the paternal grandfather), have 
entered into (his and theirs); likewise (does he stand in sapinda 
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relationship) with paternal uncles and aunts, and the rest. So 
also the wife and the husband (are sapında relations to each 
other), because they together beget one body (thé son). In like 
manner, brother's wives algo are (sapinda relations to each other), 
because they produce one body (the son) with those (severally) 
who have sprung-from one body, (that is, because they bring 
forth sons by their union with the offspring of one person, and 
thus their husband's father is tbe common bond which connects 
them). Therefore, one ought to know that wherever the word 
sapinda is used, there exists (between the persons to whom it ts 
applied) a connection with one body, etther immediately or by 
descent. In another passage which is introductory to the com- 
ments on verse 53 of Book I of the Institutes of Yajnavalkya, 
Vijnaneswara again recurs to the question, and observes as 
follows : 


“ In the explanation of the word Asapindam, it has been said 
that sapinda relation arises from the circumstance that particles 
of one body have entered into (the bodies of the persons thus 
related) either immediately or through (transmission by) descent. 
But inasmuch as (this definition) would be too wide, since 
such a relationship exists in the eternal circle of births, in some 
manner or other, between all men, therefore, the author says." 

Then the commentator goes on to deal with verse 53 which 
prescribes the hmits within which safrüda relationship exists. 
From this passage it is manifest that Vijmaneswara supposes the 
sapinda relationship to be based, not on the presentation of funeral 
oblations, but on propinquity or community of corporal particles. 
We have also the express declaration of Vijnaneswara that 
wherever the word sapimda occurs, it should be understood to 
include those persons who are connected together, directly or 
indirectly, by parts of the same body. 

waga qu uf WE aa TWIQWCUCGID GIO CHa 
afaa: | ` 

That Vijnaneswara adhered strictly to this interpretation 
throughout his commentary, is obvious by reference to his 
comments on the Institutes of Yajnavalkya Book I, verses 253, 
254 (Chapter X on Sraddha), Book II, verse 136 (Chapter VIII on 
Inheritance) and Book III, veise 18 (Chapter I on Impurity), from 
which it is further clear that wherefer he found it necessary to 
qualify the word saprnda, he has carefully done so with the grea- 
test precision. As an illustration, reference may be made to the 
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comments on verse 24, Chapter I of Book III of the Institutes of 
Yajnavalkya, on Impurity, which deals with the case of unmar- 
ried females. The same remark applies to the case of obitual 
impurity of maternal kinsmen, to which reference is made in the 
comments on verse 52 of Book I of the Institutes of Yajnavalkya, 
immediately after the definition of the term saepzuda which 
I have already quoted above. In the chapter on Inheritance, how- 
ever, Vijnaneswara uses the word sapinda without any qualifica- 
tion whatever, and the conclusion seems to me to be irresistible 
that he did not intend to introduce any qualification. On the 
other hand, when he relies upon thetext of Manu (Book IX, verse 
189), namely “that to the nearest sapznda the inheritance next 
belongs," he relies upon it as embodying the governing principle 
which shows that the mother is entitled to succeed in preference 
to the father. We must, therefore, take it as settled beyond the 
possibility of controversy that the version of Colebrooke is in- 
accurate, and that the term safinda is used by Vijnaneswara not 
to indicate connection by funeral oblations, bug unity of corporal 
particles. [See Lallubhat v. Mankuvarbhat (1) Lulloobhoy v. 
Casstbat (2) Umaid Bahadur v. Udoi Chand, (3) Babu Lal ~v. 
Nanku Ram, (4) and Bat Kesserbai v. Hunsraj (5).] 

The question next arises, whether the principle applied by 
Vijnaneswara in determining the question of preference between 
father and mother, between brothers of the whole blood and 
half blood, and between nephews of the whole blood and half blood, 
is applicable to the case of uncles. If thetext of Manu, upon which 
Vijnaneswara placed reliance, is of fundamental importance, as he 
appears to have regarded it,itis reasonable £o conclude that he 
would notlimit its application to the case of parents, brothers 
and nephews. That this is the traditional true construction 
of the Mitakshara, appears to be clear from the work of Visweswara 
Bhatta, who flourished in the 12th century, and besides his 
commentary onthe Mitakshara, wrote a treatise on Hindu Law, 
the Madanaparijat, which has been regarded as a work of high 
authority. In the edition of this work, brought out by Madhu- 
sudan Smritiratna under the superintendence of the Asiatic 
Society of Bengal, Book VIII, page 674, the following passage 
occurs : 


(1) (1876) I. L. R. 2 BÓ 

(2) (1880) L, R 7 L A. 213; I. L, R. 5 Bom. 110, 
(3) (1880) I. L. B. 6 Calc, 119. 

(4) (1894) I. L B. 29 Cale. 839 
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faoa mauia faasa faerie gafiean 
yaa amaian: WAH WATANGE anaras 
aaa wayaqa —fuqusmepnurmwuid nfa, — wer o wur 
zfqaravunwur wfqumwgar WITA, Tease agan guya 
dham | vs awquuWifeurgfrwnwd wenn aa yina 
yaraga (aa gew: 

This passage may be translated as follows: Failing the 
father like the brothers, failing the father's father the father's 
brother (succeeds), here the distinction between the whole blood 


and half blood is to be understood, as before. (Thus) the sons 
of the father's mother first takes wealth. Failing them, the sons 


ofthe father’s step mother. Failing those, the sons of paternal 


uncles (succeed) on the analogy of the brother's sons (mentioned) 
in the verse of Yajnavalkya regarding the order of heirs. In 
their default, father's father's mother ; failing her, father's father's 
father; failing him, his sons, on the analogy of brothers; failing 
them, their sons ;¢in this manner, up to the seventh generation 
(succeed) ; this be known. In this way, failing sap:isdas up to 
the seventh degree, the samanodakas (succeed) ; there too, the 
propinquity (for succession) is to be determined after the afore- 
mentioned manner. . 

It is manifest from this passage that Visweswara Bhatta under- 
stood Vijnaneswara to have laid down that the principle of the 
preference of whole blood to half blood was applicable to the case 
of uncles, and indeed to the case of all saprndas and samanoda- 
kas generally. Itis not necessary for our present purposes to 
determine whether he rule is of universal application. It is 
enough to hold that so far as uncles are concerned, those of the 
whole blood are entitled to succeed in preference to those of the 
half blood. The learned vakilfor the appellant, however, laid’ 
considerable stress upon the circumstance that whereas Vijnanes- 
wara expressly mentioned the distinction in the case of brothers 
and nephews in Chapter II, Section IV, verses 5, 6 and 7, he omits 
to do so in the case of uncles in Chapter IT, Section V, verses 3 
and 4, and the learned vakil invited usto draw from this circums- 
tànce the inference that the principle is not of general application, 
and is expressly mentioned where it is intended to be applicable. 
In my opinion, this contention is not yell founded on reason. 
It must be remembered that although "n Colebrooke's. transla- 
tion, to which reference -has been made, the Mitakshara is 
divided into chapters, sections and verses, no such divisions and 
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sub-divisions are to be found in the original. The whole of the 
discussion in question is a commentary on verses 135 and 136 
of Book II of the Institutes of Yajnavalkya. An examination of 
the original text shows that the whole forms one continuous 
discussion, and it becomes perfectly intelligible why, having enun- 
ciated the general principle by reference to the verse of Manu 
(sat; guwa wq ytfefa| jin the case of preference between 
father and mother, and having given an illustration of it in the 
cases of preference between brothers of different classes 
and nephews of different classes, the commentator should 
not think it necessary to reiterate the distinction in the case 
of other heirs. Besides the commentator had expressly stated 
that the doctrine of propinquity was not limited in its 
application to sapindas but applied also to the case of samano- 
dakas (au ufq verefaffafaar ) It must, moreover. 
be remembered that the Mitakshara is not by any means exhaus- 
tive in these matters Amrita Kumari v. Lakhinarayan Chucker- 
butty (1), Gridhari Lall v. The Bengal Goverhment (2). In my 
opinion, the reasonable construction to be put upon the whole 
passage of the Mitakshara which deals with the question of the 
right of inheritance of the father, mother, brothers, nephews 
and uncles is that the fundamental principle, based on the verse 
of Manu and on the interpretation previously given of sapindaship, 
is first enunciated in the case of mother, next illustrated in the 
cases of brothers and nephews, and left by implication to be 
applied in the case of uncles. It may, further, be observed that 
even in the case of nephews, the same question has been raised 
but not successfully. In Chapter II, Section IW, verse 7, Vijnanes- 
wara lays down that on failure of brothers also, their sons share 
the heritage in the order of the respective fathers—which Balam 
Bhatta understood to mean, ir» their order as brothers of the 
whole blood and of the half blood ; Visweswara Bhatta in his 
Subodhini, however, observed that “by analogy to the case of 
grand-sons by different fathers, the distribution of shares shall be 
made through allotments to their respective fathers and not in 
their own right, whether there be one, two or many sons of each 
brother" ; to which Balam Bhatta replies “that is wrong ; for the 
brothers had not a vested interest in their brother’s wealth prior 
to their decease ; andeproperty was only vested in the nephews 
by the owner's demise.” Upon a true construction, then, of the 
whole passage of the Mitakshara, and having regard to the 
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unequivocal pronouncement of Visweswara Bhatta in his Madana- 
parijat, I must hold that in the case of uncles, those of the whole 
blood are entitled to succeed in preference to those of the half 
blood, on the ground that the former are nearer heirs upon the 
principle of propinquity, which is the foundation of the rules of 
inheritance as laid down by Vijnaneswara. 

As regards the cases to which reference was made at the Bar, 
the view, I take, is in agreement with that adopted by the learned 
Judges of the Allahabad High Court in Suba Singh v. Sarafraj 
Kunwar (1), where they distinguished and in a manner dissented 
from the dictum of the Bombay High Court in Samat v. Amra (2); 
a contrary view, however, was taken by the learned Judges 
of the Bombay High Court in Vithalrao v. Ramrao (3), where 
they declined to follow the view adopted in Allahabad. As 
regards this case, it is to be observed that Sir Lawrence Jenkins, 
C. J., assented to the view indicated in the case of Samat v. 
Amra (2), partially at any rate, on the ground that the question 
was not free from doubt and difficulty, and that the case was 
eminently one where the Courts ought to apply and act on 
the principle of Stare Dectsts, The learned Chief Justice 
pointed out that the rule expressed by Sir Michael Westropp, C. J., 
in Samat v. Amra (2), did not run in any way counter to the 
notions and feelings of the Hindu community or of the conscience 
of the people in the Western Presidency. Mr. Justice Ranade, 
on the other hand, upon an examination of the original texts, 
came to the conclusion that Vijnaneswara did not intend to 
apply in the case of uncles, the distinction between whole blood 
and half blood. If is to be observed, however, that the learned 
Judge based his decision by special reference not only to the 
Mitakshara but also to the Mayukha. Whether the interpretation 
put upon the latter is well fougded, it is not necessary for me to 
discuss on the present occasion ; but I observe that Sastri Golap 
Chandra Sarkar in his “ Treatise on Hindu Law,” ard edition, 
page 259, expresses a doubt whether the view is really supported 
by the Mayukha. It is important to notice, moreover, that the 
Mayukha does introduce a variation upon the Mitakshara so far 
as the position of the half brother in the list of heirsis concerned ; 
the Mayukha places the half brother and the grand father 
together, in the order of succession, afger the grandmother and 
the sister, and the half brother's sof comes after some other 


(1) (1896) I. L. R. 19 AIL 215. (2) (1882) I. L, R. 6 Bom. 394. 
(8) (1899) I. L. B, 84 Bom. 817. 
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relations. This view is not consistent with the Mitakshara and is 
really open to criticism, inasmuch as it gives undue preference 
to the whole-blood by lowering the position of the half-brother 
and his son in the order of succession, contrary to what appears 
to fave been the intention of Vijnaneswara as expressed in the 
Mitakshara. I am further unable to accept as well founded 
the view of Mr. Justice Ranade that propinquity or pratyasath 
is not of the same kind in all cases, so far as inheritance is 
concerned, and that Vijnaneswara recognises two, if not three, 
different kinds of propinquity in relation to inheritance. "The 
learned Judge appears to have held that propinquity may be by 
descent in line or degree through a common male ancestor, or, 
it may be by descent through a common mother, or it may be 
by identity of caste. He assumes not only that these are three 
different kinds of propinquity, but also that the enumeration is 
exhaustive. After careful examination of the passage of the 
Mitakshara in question, I am unable to adopt this construction 
as reasonable. The fundamental doctrine adopted by Vijnanes- 
wara is that right of inheritance depends upon sapindaship or 
community of corporal particles. In the application of this 
doctrine to individual cases, different tests may have to be applied, 
but I am unable to appreciate how this can be treated as recogni- 
‘tion of different classes of propinquity. To take the first illustra- 
tion, namely, the case of preference between the father and the 
mother, Vijnaneswara gives what may be called the grammatical 
reason first to justify the preference of the mother over the 
father. This, however, is not the main reason which follows next 
with the clause which begins with the word faye It is well known 
that when, in order to establish any particular proposition, several 
reasons are given by a commentator, in successive clauses, each 
successive reason being precededeby such words as (aa sr, 
C€c., the reason last given is to be accepted as the correct 
one in the opinion of the author. Now, in this particular instance, 
what is the reason so given? It is that the father is a common 
parent to` other sons (by other wives), but the mother is not so. 
Whether this reason is physiologically sound and makes the 
propinquity of the mother greater than that of the father, is a 
matter not open to discussion. ; Vijnaneswara assumes that the 
propinquity is greater, awi makes the mother a nearer sapinda 
than the father within the” text of Manu: “To the nearest 
sapinda, the inheritance next belongs.” Take next, the case of 
preference between brothers of the whole and of the half-blood, 
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Here, again, Vijnaneswara gives the preference to brothers of the 
whole-blood. He holds that a brother of the whole-blood 
is a nearer safinda than a brother of the half-blood, “ since 
those of the half-blood are remote through the difference of 
the mothers.” In other words, if B and C are the son$ of | 
A and X, and D is the son of A and Y, C is a nearer safinda of 
B than D is, for the reason that there is a greater community of 
corporal. particles between B and C than between B and D. It 
wil be noticed that 1n each of the two instances to which refer- 
ence has been made, Vijnaneswara appeals specifically to the 
fundamental doctrine enunciated in the text of Manu. To my 


" mind, the reasonable construction is to hold, not that Vijnanes- 


wara intended to recognise different kinds or classes of propin- 
quity, but that he applied different tests, suitable to each occasion 
as it arose, to determine between conflicting claimants who ought 
to be regarded as the nearer sapinda. In other words, the 
reasons which he gives are reasons in illustration, and necessary 
for the application, of the general principle; they may not 
always be logically consistent or physiologically sound, but it is 
clear that they are not by any means exhaustive ; other reasons 
and other tests may have to be applied, if occasion requires it. 
Jt can hardly be said, therefore, that the application of the princi- 
ple to the case of gotraja relations, such as the uncle, is a case 
of upalakshana ; nor is it a case of attdesha, or the extension ' 
of a rule of law, by remote analogy, to cases not primarily 
contemplated by it or outside its proper province. It is rather 
an instance of ufadesha, that is, the application of a rule of law 
to a case whichjs within its direct scope (see Jaiminiya Nyaya 
Mala Vistara of Madhavacharyya, VII, 1, 1. Goldstucker’s 
edition p. 301). In Hindu Jurisprudence, quite as much as in 
other systems of law, a principle of law laid down with express 
reference to one case may have to be applied to other cases 
comprehended within the rule; the whole question in each 
instance is, whether the case is within the scope of the principle ; 
see the observations by Mr. Justice Parke in Mirehouse v. 
Rennell (1). Under these circumstances, I find it impossible to 
attach the same importance to the opinion of that distinguished 
Judge, Mr. Justice Ranade, as I would otherwise feel bound to do, 
if his conclusion had been founded on the Mitakshara and the 
Mitakshara alone, without the light drivable from the Mayukha ; 
nor am I able to agree with the learned Judge that the application 


(1) (1832) 1 Cl. & F., 527 (648). 
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of the principle, which is enunciated in the case of the mother, 


of the brother, and of the nephew, to the case of the uncle, is 
really an illustration.of upalakshana, that is, extended application 
to an analogous case. As I have already observed, it seems to me 
to be clear that the fundamental principle is laid down first, an 
illustration of it follows, and its application in other cases is not 


expressly stated. On these grounds, I must hold that under the 


Mitakshara Law, an uncle of the whole-blood is entitled to pre- 
ference over one of half-blood. The second point taken on 
behalf of the appellant cannot, consequently, be sustained. 

I may add that the case has been argued on the assumption 
that the fact that the uncle of the whole-blood was joint with 
his deceased nephew, does not, on that ground alone, give him 
preference over the uncles of the half-blood who were separate. 


The share of the nephew was inherited by him from his father, - 


who had received it by a gift from a stranger to the family to 


whom it originally belonged ; under these circumstances, the 


Subordinate Judge held, upon the authority 'of the decisions in 
Katama Naitchter v. Rajah of Shiagunga (1), Chowdhury 
Chintamun v. Nowlukho Kunwari (2), and fasoda Koer v. 
Sheopershad Singh (3), that the uncle could take by inheritance, 
and not by survivorship. The case last-mentioned has been, it 
may be observed, over-ruled by. the Judicial Committee in 
Venkayyamma v, Venkataramanay (4). Whether the decision in 
any way affects the question, has not been argued at the bar ; and, 
in-the view I take, namely, that where an uncle of the whole- 
blood claims to succeed by right of inheritance as against an 


uncle of the half-blood, who sets up a simila? claim, the former 


is entitled to preference, the question becomes immaterial. 

_ The result, therefore, is that the decree made by the Subor- 
dinate Judge must be affirmed ànd this appeal dismissed with 
costs. 


B. M. Appeal dismissed. 


(1) (1863) 9 M. I. A, 539. 

(2) (1875) L. R. 21. A. 263; I, L. R. 1 Calc. 153. 
(8) (1889) I. L. R. 17 Cale, 38. 

(4) (1902) I. L. R. 25 Mad. 678. 
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Before Str Francis William Maclean, E. C. I. E, Chief Fustice. 
and Mr. Fustice Holmwood. l 


KINURAM MANDAL AND ANOTHER 
Uv. 


NITYE CHUNDER SIRDAR AND OTHERS.” 


Mortgage or out and out sale— Document, construction of — Intention — Mortgage 
by conditional sale—Transfer of Property Act (IV of 1882), Sec. 58, 
sub-sec. (0) — Redemption, stut for and not for possession 

A document purporting to be one of sale, though accompanied by a deed 
reserving to the vendor a right to repurchase the property sold, on repaying the 
purchase money within a certain time, is not on that account to be construed 
as if it were a mortgage. - 

Where the money was paid by the grantee, which was the proper value of 
the property at the time, and the puichaser was let into immediate possession 
and received the rents, and where there was no provision as to the payment 
of any interest and the purchaser was to pay the expones of preparing the 
deeds : 

Held, that those features indicate that the intention of the parties was that 
the transaction should.be an out-and-out sale with the right of repurchase, and 
not mortgage 

Bhagwan Sahai v. Bhagwan Din (1) followed. 

Batkishen Das v. W. F. Legge (3) distinguished, 

In construing documents, the intention of the parties must be gathered 
from the language used, 

Semble: An essential element of a mortgage by conditional sale is ‘certain 
date” of payment within the meaning of Buupeetien (0) of section 58 of the 
Transfer of Property Act. 

Even treating the transaction as a mortgage, the suit should be one for 
redemption and not for recovery of possession. 


Appeal by the Plaintiffs. 

Suit for possession of land. 

. The facts of the case shortly stated were as follows :— 

The suit was founded upon two documents of the same date ; 
by one of those deeds the. defendants 9 and 10 who were 
the owners of the property, sold the property to the predecessor 
of the defendants 3 to 8. On that very day, he (the -pre- 
decessor) executed the other deed by which he contracted to 
reconvey the property to the vendor, if the purchase-money with 
costs was paid within 7 years, that is, within 1307. The plain- 


* Appeal from Appellate Decree No. 1878 of 1905, against the decree of 

gs Subordinate Judge, 24s Parganas, dated the 6th June 
1905, reversing that of Babn Saroda Prosad den, Munsiff of Sealdah, dated the 
9nd December 1904. 


(1) (1890) L. R. 17 I. A. 98; L L. R. 12 All, 387 (P C.) 
. (82) (1899) L. R. 27 I. A. 58; I. L. R. 22 All, 149 (P.O); 40, W. N. 138; 
à Bom. L, R. 523. 
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tiffs purchased the-property from the defendants 9. and 10 VIVE; 
in 1307 ahd deposited the amount in Court in favour of.the 1907. 
defendants 3 to 8, on 23rd Kartic 1307. The plaintiffs 
alleged they were in possession, but were dispossessed by the 
defendants 1 to 8 on 28th February 1903. 

The contesting defendants 10 and 11 spoke of this docu- |. ~~. 
ment as "a clear deed of sale divesting all rights for a con- 
sideration of Rs. 375 " which they said was “its proper value at ? 
the present time.” 


Kinuram Mandal , 
t. 

Nitye Chander «° 
Sirdar 


The contemporaneous document, after reciting the previous 
sale went on, “I also execute this efrarnama to the effect, that 
on your giving me back the sum of Rs. 375, set out in the deed 
of sale, together with costs within 7 years, commencing from ~ 
1301 B.S. and ending in 1307 B.S., I shall return the holding set “4, 
out in the deed of sale. If Ido not give back, then you, by 
depositing in proper Court the aforesaid consideration money & 
of Rs. 375, will take over possession of the holding, to which I 
or my heirs or representatives shall have no objection.” 

The Munsiff held that the deed executed by the defendants 
9 and ro in favour of the predecessor of the defendants 3 to 8 
was a mortgage by conditional sale, and asthe plaintiffs made 
the deposit, they were entitled to recover possession. 

The Subordinate Judge on appeal relying on the judgment 
in the case of Bkagwan Sahat v. Bhagwan Din (1) held that 
the transaction in suit was not a mortgage by conditional sale ; f 
he also held that even treating the transaction as a mortgage, 
the suit should have been one for redemption and not for 4 
recovery of possession, that the deposit was*not a valid deposit, - 
as it was made before the expiry of 1307. He, therefore, 
dismissed the suit. 

The plaintiffs appealed to the High Court. 

Babu Baidya Nath Dutt for the Appellants. 

` Babus Nihnadhub Bose and Shib Chunder Palit for the 
Respondents. 


ge 


The judgments of the Court were as follows : 
Maclean C. J.— The question we have to decide is, what is 


the true effect of the two documents executed by the parties in ° 
in the year 1894, to which I will more narrowly advert in a D 
moment. The case of th plaintiffs is that those two documents 2 
constituted a mortgage, and not a sale of the property, the subject 
7 >» 
(1) (1890) L. B. 17 I. A. 98 ; I. L. B, 12 All. 387 (P. CO.) . 
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of the suit. The contention of the defendants is that the docu- 
ments effected an out-and-out sale to themselves with a right of 
repurchase to be exercised within 7 years by defendants 10 
and 11, whose interest the present plaintiffs have purchased.. 

Let us look at the documents. There can be very little 
doubt upon the face of the first document that it was an out- 
and-out sale. The language of the document is clear, that 
defendants ro and 11 did sell the property in question, and 
they speak of this document as “ a clear deed of sale divesting 
all rights for a consideration of Rs. 375", which they say is, "its 
proper value at the present time." The purchasers were to 
become entitled to all the rights of the vendors and to possess 
and enjoy the property with their " heirs, sons and grandsons, 
etc." "This clearly is an out-and-out sale. 

Then we come to tbe contemporaneous document upon 
which the plaintiff's case really hinges. That document recites 
the previous sale, and then we find this language, ' I also execute 
this ekrarnama to the effect that on your giving me back the 
sum of Rs. 375, set out in the deed of sale, together with costs 
within 7 years, commencing from 1301 B. S. and ending in 
1307 B.S., I shall return the holding set out in the deed of sale. 
If I do not give back, then you, by depositing in proper Court 
the aforesaid consideration. money of Rs. 375, wil take over 
possession of the holding, to which I or my heirs or representa- 
tives shall have no objection.” Now what does the language of 
that document mean? Upon the face of it, and reading the 
language used in its ordinary acceptation, I should say, it only 
gave the then vefidors a right of repurchase within seven years. 
Can we properly say that this document coupled with the con- 
temporary deed of sale constitutes a mortgage of the property ? 
I think not: I think the irtention of the parties, which we 
must gather from language they have used, is strongly against 
this view. If authority were needed to support this view, it is 
very difficult to differentiate the present case from the case of 
Bhagwan Sakai v. Bhagwan Din (1) decided by the Judicial 
Committee of the Privy Council. In one particular, that case 
is somewhat weaker than the present, inasmuch as, in the second 
document, in that case, there ‘was a reference to the whole of 
“the principal sum, a term sugestigé rather of a mortgage 
than of an out-and-out sale. But jt is said that that case has 
been, if not overruled, at any rate shaken as an authority by a 


(1) (1890) L L, R. 12 AIL, 387, 
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more recent decision of the same Judicial body in the case of CIVIL. , 
Balkisken Das v. W. F. Legge (1). But when we look at the 19 7, ' 
language of the second document in that case, it is not difficult Kinua Man dal 
to appreciate the reasons which induced the Judicial Committee t ; 

: i : . i Nitye Chunder 
to árrive at the conclusion that the intention of the parties was Birdar, f 
a mortgage and not an out-and-out sale with a right of repurchase. Maolak C.J 
The elements of a certain date fixed for the repayment of the s 


money, the addition to the original purchase money of a sum of 

Rs. 15,000 presumably for interest, the consolidation of the debt e 

on the factories account with the princtpal sum mentioned in the 

deed, and giving the bankers a security on the taluka for 

the debt of the factories, the provision that the shahib (the 0 

vendor) should not be competent to effect a sale until the pay- 

ment of the estimate money relating to the factories of the * 

Basharatpur concern,—a provision which would have been quite ` ~^ 

out of place if the transaction was intended to be an out-and-out 

sale in the first instance, afford strong indication that the parties & 
^. intended the transaction to be a mortgage and-not a sale. Such 

indications are lacking in the present case : on the contrary, they .. 

are in the opposite direction. The money was paid by the 

grantee, and it was the proper value of the property at the time. 

The purchaser was let into immediate possession, he received 

the rents : there is no provision as to the payment of any interest 

and the purchaser was to pay the expenses of preparing the deeds. 

These features indicate that the intention of the parties was that 

the transaction should be an out-and-out sale with the right of 

repurchase within seven years. It is not necessary to decide it 

fnaly, but I do not think there was any "certain date" of r 

payment within the ‘meaning of sub-section (c) of section 58 of 

the Transfer of Property Act, and that is an essential element 

of a mortgage by conditional sale. Again the action is not 

one to redeem. On the contrary, the plaintiffs say that they 

have deposited the purchase money in Court, and consequently 

that they are now entitled to have the property reconveyed. 

But the finding is that they have not made a proper deposit: 

so this aspect of the case fails. 

The appeal, consequently, fails and must be dismissed with costs. 


Holmwood J.—lagree. . 7 E 


A. T. M. ~ Appeal dismissed. 
(1) (1899) I, L. R. 22 All, 149. 
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Before Mr. Fustice Mitra and Mr. Fustice Holmwood. 
BHOLA NATH LAHIRI 


v 


CHUNDER MADHUB GHOSE.* 


Cers, new, imposition of, date of— Notification, date of Publication, date of — 
l Qesa Act (II of 1877), Becs, 9. 4, | 
A lease exeouted on the 18th June 1877 contained the following clause : 
“Whatever new cess will be imposed by the Government on the said lots will 
be borne by you” (lessee). The notification as to imposition of Public Works 
Cess in the Calcutta Gazette was dated the 6th June 1877. It was published 
in.the Gazette of the 13th June 1877 and it was declared therein that the 
liability of property in certain District to pay Publio. Works Cess would accrue 
from the year beginning with the 28th June 1877: 
` Held, that the lessee is liable under the contract to pay the entire amount 
of the Public Works Cess payable on account of the tenure, ag it was imposed 


after the execution of the lease, 


Appeal by the Plaintiff. 

Suit for rent and cesses. 

The facts of the case appear sufficiently from the judgment. 

Babu Bejoy Kumar Bhattacharjee for the Appellant. 

Mr. Hill and Babu Mohini Mohun Chatterjee for the 
Respondent. ; ; 

The judgment of the Court was delivered by 


Mitra J.—This is an appealina suit for rent. It was instituted 
on the 8th September 1900, and on the 17th February 1905 the 
matters in dispute btween the parties were discussed in this 
Court, and the Chief Justice and one of the members of the 
present Bench held, that the defendant was entitled to deduct 
the entire amount’ of the Road Cess payable for the lease-hold 
premises to the Government by the zemindar from the sum of 
Rs. 4500 payable by him as rent under the lease of the 13th June 
1877. The only other question that remained for decision 
related to the sum payable as Public Works Cess. It was conten- 
ded on behalf of the plaíntiff, that under the terms of the. 
lease of the 13th June 1877, the defendant was himself bound 
to pay the entire amount of Public Works Cess, which accord: 
ing to his, contention was, a new cess within the meaning of 
the following clause in the lease. “ Whatever new cess will be 
imposed by the Government on the said lots will be borne by you." 

* Appeal from Appellate Decree No 5h ot 1906, against the decree of 
R. R. Pope Esq District Judge of 24-Parganas, dated the 21st June 19806, 


modifying that of Babu Karuna Das Bose, Subordinate Judge of 24-Parganas, 
dated the 21st December 1900 - 
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The contention of the defendant on the other hand was that 
he was bound to pay only such a share of the amount leviable 
as Public Works Cess as was recoverable by the landlord under 
section 41 of the Bengal Cess Act. . 

The case was remanded by this Court for the determination 
of the date of the imposition of Public Works Cess in the District 
of the 24-Pergannas and, therefore, on the lease-hold premises. 


The learned Chief Justice, in delivering his judgment with | 


reference to this matter, said: “The other question is whether 
or not the tenant is bound to pay the whole of the Public Works 
Cess. -That depends upon whether or not it is a new cess imposed 
after the making Of the lease." It is clear from the lease that 
the parties to it intended that the lessee should pay the revenue 


and the Road Cess only from out of Rs. 4,500 fixed as rent, but ` 


any new cesses should be paid wholly by the lessee himself. 
The case went back to the District Judge of the 24-Pergan- 


. pas and he came to the conclusion that Public .Works Cess was 


“not imposed after the execution of the lease and the plaintiff was 
liable for the entire amount. His finding is that the cess was 
imposed on the 6th June 1877, and his reason was that the Noti- 
fication, as to imposition of Public Works Cess in the Calcutta 
Gazette Part I, page 698, was dated the 6th June 1877. The 
Notification, however, though dated the 6th June was pub- 
lished in the Gazette of the 13th June 18747, and it was 
declared therein that the liability of property: in the District 
of the 24-Pergannas to pay Public Works Cess would accrue from 
the year beginning withthe 28th June 1877. Thus the Public 
Works Cess, according to the Notification, Was payable from a 
period subsequent to the execution of the lease, which, as we 
have said, is the 13th June 1877. | ; 

The learned Chief Justice with reference to the question of 
the date of the imposition of the cess said :—" Looking at the 
language of section 2 of Act IL (B.C.) of 1877, a new cess could 
not be said to have been imposed unless and until the Lieutenant- 
Governor had exercised the powers vested in him under section 4.” 
When did the Lieutenant-Governor-exercise the powers vested in 
him by section 4 of the Act of 1877? 

Section 2 of the Act says :——" The cess shall be recoverable 
from the several owners oMggcupiers of property as hereinafter 
provided." By the words hereinafter provided, we must take 
it that the Legislature intended to refer to section 4, and 
section 4 refers to the power of the Lieutenant-Governor 
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to determine the rate of cess and the date from which it shall 
take effect. According to the Notification which we have just 
referred to, the liability of the owners of property arose from and 
after the 24th June 1877, though the Notification was dated the 
6th June and was published in the Gazette of the 13th June 
1877. The cess was smposed from and after the 28th June. 

In this view of the matter wethink that the lower appellate 
Court is wrong in holding that the defendant is liable only to pay 
the tenant's share of the Public Works Cess imposed on the pro- 
perty. He is bound under the covenant in the lease to pay the 
entire amount of the Public Works Cess payable on account of the 
tenure. : 

The decree of the lower appellate Court must accordingly be 
modified, and we direct that a fresh decree be drawn in the suit 
in this Court showing the liability of the defendant, under our 
decree. 

The respondent must pay the costs of this appeal. 


A. T. M. Appeal allowed c decree modified. 





Before Mr. Justice Rampini and Mr. Fustice Mookerjee. 
BRAJA LAL MITRA AND OTHERS —— 


v 


UPENDRA KRISHNA MITRA AND OTHERS,” 


Appeal—claims, inconsistent — Plaint, order rejecting, a decree—Appellate order 
admitting plaint, mot a decree— Second. appeal—Oiril Procedure Code 
(Act XIV of 1882), Sees, 502, 588. 


.- ; 

Where the Court of first instance rejected the plaint on the ground that 
it contained two inconsistent claims and the Court of appeal held that the 
plaintiffs were entitled to piess both claims in one smt and directed the first 
Court to proceed with the trial of the suit on itg merits : 

Held, on appeal by the defendant that the order of the Court of firat 
instance was an order rejecting the plamt and therefore & decree, and the 
order of the appellate Court was an order admitting the plaint which not 
being a decree, nor an order under section 562 of the Civil Procedure Code, was 
not appenlable. 

Appeal by the Defendants. 

Suit for removal of a wall, on the ground either that the 
land upon which the wall was built was plaintiff's or that if the 
land was not theirs, they had a rightéf easement over it, which 


* Appeal from Appaltan Order No. 132 of 1905, against an order of G. K. 
Deb, Esq, District Judge of Hooghly, dated the 7th February 1905, reversin 


. that of Babu M, C. Bose, Munsiff of Howrah, Second Court, dated the 2n 


December 1904. 
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had been obstructed by the defendants building the wall over OIvIL. 
the land. - < i 1906, 
The facts of the case appear sufficiently from the judgment. Braja Lal Mitra ^ 
Mr. A. K. Ghose and Babu Monmotho Nath Mukerjee for d Krishna ,* 
the Appellants. Mitra, 
l Dr. Rash Behary Ghose and Babus Mahendra Nath Roy, PX 
Sorosht Charan Mitra and Sarat Coomar Mitra for the Respon- D 
dents. l . 


* The judgment of the Court was delivered by 

Rampini J.—This is an appeal against a decision of the January, 9. 
District Judge of Hooghly, directing that the Munsif should 
proceed with the trial of a certain suit on the merits. 

The suit was brought for the removal of a wall, which had 
been built upon a path. The plaintiffs sued to have this wall 
removed, alleging, in the first place, that the land upon which the t 
wall had been built was theirs, and, secondly, that, even if the 

— . land was not theirs, they had a right of easement over it, which 
had been obstructed by the defendants building the wall over the 
land. 

The Munsif held that the plaintiffs were not entitled to put 
forward two inconsistent claims ; and he gave them time to elect : 
which of their two claims they would press and which they would 
abandon. The plaintiffs, however, did not make their election 
within the time allowed, and the Munsif rejected their plaint. 

The learned District Judge on appeal, held that the plaintiffs 
were entitled to press both claims in one suit ; and he decreed ° 
their appeal and directed the Munsif to proceed with the trial of 
the suit upon its merits. 

The defendants now appeal to us, and Dr. Rash Behary 
Ghose, the learned pleader on behalf of the plaintiffs, respon- 
dents, objects that no second appeal lies, because the order of 
the District Judge is not a decree. He says that the order of the 
Munsif, rejecting the plaint, was a decree, and that the order of 
the District Judge, setting aside the order of the Munsif, was an 
order admitting the plaint and directing the trial of the suit, and 
that such an order does not fall within the definition of the word 
‘decree’. He further.points out that the order of the District E 
Judge is not an order Wi, section 562, Civil Procedure Code, 
because the suit was not di8posed of on a preliminary point. 

In our opinion, this preliminary objection must prevail. 
The order of the Munsif was an order rejecting the plaint, 
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It was a decree according to the definition of the word “ decree " 
in section 2, Civil] Procedure Code. The order of the District 
Judge setting aside that order was an order admitting the plaint 
and directing that the trial of the suit should be proceeded with. 
That order does not seem to usto come within the definition 


‘of the term “ decree " ; and, in our opinion, therefore, no second 


appeal lies. Moreover, the order of the District Judge was 
certainly not an order under section 562, Civil Procedure Code, 
and, therefore, no appeal lies to us under section 588. 

. For these reasons, we dismiss this appeal with costs, which we 
assess at three gold mohurs. E 


A. T. M. Appeal dismissed. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
INDU BHUSAN BOSE 


v. 


ANNAPURNA MITRA AND ANOTHER." 
Bengal Tonwacy Aot (VIII of 1885), Sec. 93—Common manager, iow 
appointment of — Sw to set aside appoiniment, maintainabihty of. 


A common manager was appointed under the Bengal Tenancy Actin 
respect of property which was neither an estate nora tenure. Some of the 
co-eharers upon whom notice had not been served, sued to recover possession 
upon a declaration that the appointment was invalid: | 

Held, that the suit, as framed, was maintainable, and that it was not 
obligatory upon the plaintiffs to apply in the first instance to the District 
Judge who had appointed the common manager, 


` Appeal by the Defendant. 


Suit for declaration that the order appointing a common 
manager is not binding upon the plaintiffs and for recovery of 
possession of certain property in the hands of the common 
manager. 

The facts appear sufficiently from the judgment. 

Babu Surendra Chandra Sen for the Appellant. 

Babu Kishori Lal Sarcar for the Respondent. 


The judgment of the Court was delivered by 


Rampini J.—There is no dispute about the facts in this case, 
A common manager was appoitted, under the Bengal Tenancy 


Pd 
* Appeal from Appellate Decree No. 495 of 1904, against the decree x 
L. Paht Esq., District Judge, Faridpur, dated the 28th Gelabert 1908, mo 
the decree of Babu Akhoy Kumar Bose, Subordinate Judge, Faridpur, dated 
the 21st January 1902, 


Vou. VL] HIGH COURT. < i 217- 


- 


Act of mouzah Chur Chandani. - The order appointing a com- CIVIL, 6 
mon manager was passed in 1893, by the District Judge of Jessore. 1906. 

Now, mouzah Chur Chandani is notan estate or tenure, but is Indu Brusan Bose 
part of an estate. It appears that another irregularity was com- . 
: ; A , Annapurna Mitra, 
mitted at the time of the appointment of the common manager, x 


namely,that notices were notserved onthe plaintiffs who are Rampini, J 
part owners of mouzuh Chur Chandani. 

In these circumstances, the plaintiffs have sued to have it 
declared that they are not bound by the order appointing a com- 
mon manager, and to recover possession. of certain property which : 
the common manager has taken from them. 

Thelower appellate Court has decided, " that the plaintiffs 
are entitled to sue for recovery of possession, treating the ap- 
pointment of ‘the common manager as of no EE effect what- 
soever, and, therefore, as not standing in their way." 

The pleader for the defendant 20, appellant, now con- 
tends that the appointment of the common manager was not 

~~ made in contravention of the law, as held by fhe District Judge, 
and that the remedy in a case such as this is by an application to =: 
the District Judge to set aside the order appointing the common 
manager. : 
We are unable, however, to take this view of the matter. 
The appointment of a common manager was, no doubt an 
. irregular one. Inthe first place, no notice was served on the 
plaintiffs ; and, in the next place,a common manager was not 
appointed for the estate, but for a particular property in the 
estate. | 

In these circumstances, we are of opinion that the deci-  . ° 
sion of the District Judge is correct ; and we dismiss this appeal 
with costs. l 


B. M. ğ Appeal dismissed. 


-- 
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Before Mr. Fustice Holmwood and Mr. Sustice Sharfuddin. 
SITAB RAI l 


V. 


DUBAL NAGESIA.* 


Ciril Procedure Code (Act XIV of 1882), Seo. 586—Suit of Small Cause Court 
xatwre—Appeal—Becond Appeal—Damages, swt for, cutting wood— 
Defence, title by custom— Easement—Profit a prendre—Right of common— 
Custom, evidence as to— Appellate Court's power to supplement eridence— 
Tenants customary right, in the locality to cut wood— Trees, right in— 
Prescriptive right—Landlord and tenant—Cicil Procedure Code (Act 
XIV of 1889), Seo, 30. l 


An appeal lies from a decree passed in a suit of the nature cognizable in a 
Court of Small Causes, but there 18 no second appeal under section 586 of the 
Civil Procedure Code. ‘ 

Where a plaintiff, a jotedar, brought a suit against a tenant for damages 
for cutting wood and the defendant raised a defence of title by custom and the 
plaintiff also raised a reserved forest right, the suit is not in the nature of a 
Small Cause Court suit. s 

À Court eannot. hold that the whole body of tenants had acquired an 
easement or right by custom at the instance of a single tenant defendant. 

It is competent toa single defendant to raise a defence of general custom 
without joining the other persons interested in the custom with himself or 
getting himself made their representative under section 30, Civil Procedure Code, 

If the plaintiff wishes to have the question of common right tried out 
after the defendant filed his written statement, it 18 his duty to amend bis 
plaint and allege that tbe suit was brought against defendant personally and 
as representing others claiming the same right. E 

Lanchester v. Thompson (1) followed. 

In a matter of evidence as to custom, where there is sufficient evidence to 
show that such a custom exists, but its limits and incidents are not clearly before 
the Court, itis within the discretion of the appellate Court to allow that 
evidence to be supplemented, particularly when independent evidence of 
Government Officers is available | 

A customary right of the tenants in the locality to cut wood for fuel, 
plough-handles, door-posts &, is a right of customary earement attaching to 
the locality and not to any collection of individuals; such a right is known in 
this country, in the case of free pasturage or a fishery, whnt in English Law 
is called a profit a prendre. It is only under quantitative limitation as to 
present needs that such a customary right can be reasonably exercised. 

Bhola Nath Nundi v. Midnapore Zemindary Co. (2), Secretary of State 
for India v. Mathwrabai (3), and Chundee Churn Roy v. Shib Chunder 
Mundal (4), referred to. 

* Appeal from ADA lata Decree No. 668 of 1906, against the decree of 
W. H. Vincent Esq. Judicial Commissioner of Chota Nagpur, dated the 19th 
December 1905, reversing that of Moulvi OsmagMAli, Mungiff of Gumla, dated 
the 14th June 1905. 

- S (1820) 5 Madd 4 at 13;56 E. B. 7965 at 708. 


2) (1908) I. L. R. 81 Oalc 503 (P.0.); 8 C W. N. 425 (P.O.). 
(8) (1889) LL, R,'14 Bom. 218. (4) (1880) I. L, R, 5 Calc, 945, 
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Luchmiput Singh v. Sadawlla Meshyo (1) explained. 
A tenant cannot acquire a right by prescription against his landlord. 
As a general rule of law, the property in trees growing on the land is 
vested in the proprietor of the land subject to any custom to the contrary. 
_ Nafar Chandra Pal Ohowdhury v. Ram Lal Pal (2) followed. 


Appeal by the Plaintiff. 
- Suit for damages against the tenant for cutting . wood 


outside his holding but within the limits of plaintiff's jatgtr 


and reserved forest. 

The facts of the case and arguments appear jid cindy from 
the judgment. 

Mr. Casperss and Babu Foges Chunder Dey for the 
Appellant. 

Babus Lal Mohun Doss and Fnanendranath Bose for 


the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 

Holmwood J.—This appeal arises out of A suit brought by 
the plaintiff jaghirdar of a certain tenure in Chota Nagpur 
against the defendant, a tenant, for Rs. 28, damages for cutting 
wood outside his holding but within the limits of plaintiff's jaghir 
and reserved forest. The defendant [pleaded a customary right 
common to all tenants in the locality to cut wood for fuel, plough- 
handles, door-posts &c., and denied that plaintiff had any reserved 
rights. | 

The Munsiff found that the defendant had failed to prove 
any valid custom, and holding that the value of the wood cut was 
only Rs.6-8, gave the plaintiff a decrée fog that amount but 
rejected his alleged prayer fora declaration that the forest was 
his reserved forest. Both sides appealed and the learned Judicial 
Commissioner, after pointing out that the suit was a money suit 
as framed in the plaint, though it was registered as a title suit in 
the Munsiff's Court, held that the Munsiff was acting ultra vires 


in making a declaration as to the plaintiff's jaghir rights and in ` 


the declaration that the forest was not reserve forest (which 
latter order was what the plaintiff appealed against). He there- 


fore directed these declarations to be expunged and held that it. 


was unnecessary to further consider plaintiffs appeal. He then 
proceeded to try the defendant's appeal which he held was more 
important, because it would affect all the residents of that and 
many other villages in the vicinity, if it was decreed against him. 


(1) €1882) I. L. R. 9 Calo. 698. (3) (1894) I. L. R. 22 Cale, 742, 
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\ 
Here he was in error, as the appeal cannot of course affect any 


^ body but the actual parties to the-suit, except remotely as a piece 


of evidence in any future suit as to custom. 

Be this asit may, the learned Judicial Commissioner held 
that the importance of the question of custom had been insuff- 
ciently recognised in the lower Court, and he, therefore, took more 
evidence from both parties, throwing the onus rightly on the 
defendant in the first instance to establish his defence by custom. ` ` 

Finally, after going into the evidence in the most careful and 
exhaustive manner, he held that E valid and ancient custom 
existed for allraiyats to be allowed to cut fuel and wood for 
domestic purposes from the jungle and also that the defendant 
had acquired a prescriptive right by over 20 year's user, and he, 
therefore, dismissed the plaintiff's suit with costs in both Courts. 
To this judgment and the findings therein numerous objections 
have been taken before us by the learned counsel for plaintiff, 
appellant. The first is that the suit being of a Small Cause 
Court nature and having been tried by a Munsiff having Small 
Cause Court powers, no appeal lay to the Judicial Commissioner. 
and the Munsiff’s judgment is final. 

' We do not think there is anything in this contention, for the 


-Munsiff as a matter of fact whether rightly and wrongly registered 


and tried the suit as a title suit, and although there was no such 
question raised in the pleadings, the parties raised an issue as to 
the plaintiff's title and went to trial on that issue. The Munsiff 
gave certain declarations as to the plaintiff's title, one of which 
compelled the plaintiff to go in appeal to the Judicial Commis- 
sioner. But if learned counsel’s contention were correct, he 
would obviously have no second appeal in this Court. 

There is a first appeal from a decree passed in a suit of the 
nature of a Small Cause Coust suit, when it is not tried by a 
Small Cause Court under Small Cause Court Procedure, but 
under section 586 of the Civil Procedure Code, there is no 
second appeal. f - 

In the circumstances, however, it is clear that the defendant 
having raised a defence of title by custom and the plaintiff 
having further appealed to this Court as to his reserved forest 
right (vsde para. 18 of his grounds}. The case is not in the 
nature of a Small Cause Court suit. Ite true, that the appellant 
has not argued the question of his reserved right before us, nor 
asked for a remand on that point, but the suit is none the less a 
suit, not in the nature of a Small Cause Court suit. The next 
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contention of learned counsel is that the learned Judicial Com- CIVIL. 
missioner had no right to hold that the whole body of tenants 1907, , 
had acquired an easement or right by custom at the instance of a 
single defendant. Here heis right, and so far as the learned 
Judicial Commissioner's judgment affects any body other than HE 
the defendant, it has no binding force. But learned counsel Holmwood, J. 
would go further and maintain that it is not competent to a mn 
single defendant to raise a defence of general custom, unless he . 
joins the other persons interested in the custom with himself or 
gets himself made their representative under section 30, Civil 
Procedure Code. 
In this contention there is absolutely no authority either in 
law or equity. It would be a denial of justice to say that a single e 
defendant cannot raise any defence which he considers he has, 
whether such defence be common to others or special to himself. 
Indeed, if the plaintif wished to have the question of common M 
right tried out after the defendant filed his written statement, 
—~it.was his duty to amend his plaint and allege that the suit was . 
brought against defendant personally and as representing others 
claiming the same right. See Lanchester v. Thompson (1). As 
tothe objection that the learned Judge has erred in law in 
suggesting and allowing additional evidence to be produced in 
the appellate stage of the case, it appears that the learned Judge 
acted on the application of the appellant defendant and gives 
reasons in his judgment for doing so. The then respondent was i 
allowed to adduce rebutting evidence. No new case is made 
and in a matter of evidence as to custom, where there is sufh- 
cient to show that such a custom exists, but it$ limits and inci- 
dents are not clearly before the Court, we think it is within the 
discretion of the appellate Court to allow that evidence to be 
supplemented, particularly when, 4s in this case, independent 
evidence of Government Officers is available. The next con- 
tention we have to deal with is that the learned Judge in the 
Court below has confused the question of right by ancient custom 
with the easement by prescription which he also finds the 
defendant has established, and that defendant being plaintifi's 
tenant can acquire no easement as of right against his landlord. e - e 
It is true that the two grourfds, on which the learned Judge s 
bases the defendant's right, have got rather confused in parts of 
the judgment, but there is an ultimate finding on each separately, 
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that he has acquired both the right by valid custom and the 
right by prescription. 

But it seems to us that what he has really acquired is a right: 
of customary easement attaching to the locality and not to any 
collection of individuals. Such right is well-known in this 
country in the case of free pasturage, as in the case of Bhola Nath 
Nundi v. Midnapore Zemindary Co. (1) and: Secretary of State 
for India v. Mathurabat (2) or a fishery, as in the case of Chundee 
Churn Roy v. Shib Chunder Mundul (3), where it was pointed 
out that an easement under the Indian Law embraces what in 
English law is called a profit a prendre, for it includes any right 
not arising from contract by which one person is entitled to 
remove and appropriate for his own profit any part of the soil 
belonging to another, or anything growing or attached to or 
subsisting on the land of another. 

He cannot acquire a right by prescription against the land- 
lord, and as a general rule of law, the property in trees growing 
on the land is vested in the proprietor of the land, subject to any 
custom to the contrary. See Nafar Chandra Pal Chowdhuri 
v. Ram Lal Pal (4). 

We must, therefore, hold that on the findings of the learned 
Judge, the defendant has established such a customary right only, 
and indeed, the Court below has based its findings chiefly on the 
case in 5 Calcutta above referred to. 

This brings us to the real point of difficulty in this case and 


. that is, whether such a right is bad for unreasonableness, or in 


other words, whether the right is so clearly limited and defined 
as to avoid the objection, that its continued exercise would lead 
to the destruction of the hereditament f.e., would destroy the 
forest. The leading case on this point is that of Luchmiput 
Singh v. Sadaulla Mishyo Q5), where a Bench of this Court, 
following the rules of natural justice laid down in Lord Rivers v. 
Adams (6), beld that even though a custom be established by 
evidence, it cannot be treated as a valid custom if it is unreason- 
able. In the case of the fishery before them, there was no limi- 
tation to the number of persons entitled to enjoy it and an un- 
limited number of persons could take away the profits of a 
private property, so that nothing would be left for the owner. 
]n that case it was clear, a large and igereasing number of tenants 


(1) (1904) I. L. R. 81 Gale, 503 (P. 0.); 8 0.8 C. W. N. 425. 
(2) (1889) 1. L. R. 14 Bom. 213. (4) (1894) 1. L. R. 22 Calo, 749. 
(8) (1880) I. L. R. 5 Oale. 946. (6) (1882) I, L. R. 9 Oale, 608. 
(6) (1878) L. R. 8 Ex, Div. 361, . 
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having an unlimited right would inevitably take away the whole Cm. 
of the fish stocked in the bhils—but in the case now before us, the 1907. 
pleadings of both parties and the findings of both Courts put certain Bitab Bai e 


defined limitations on the alleged right, and the finding of the lower 
appellate Court is that those limitations render the custom reason- 
able and also that the origin of the custom dates back to a time 
when the forest actually belonged to the cultivators. The learned 
Judicial Commissioner says: “ There is nothing unreasonable in . 
` raiyats' retaining a right to cut wood in jungles originally their own 
even if they did consent to pay certain dues to the Maharaja.” 
It is also not bad in my opinion for vagueness. Each raiyat 
“can cut what wood he wants for his own fuel and domestic 
purposes but cannot sell. But he goes on to hold that there is S 
no specification as to the amount of wood which may be taken, 
and this difhculty he endeavours to get over by saying that all 
customs are in a manner vague and being the product of the 8 
growth of years and not created by any one deed or transaction, . 
__cannot reach that degree of accuracy that a right created by a 
deed would be defined by, but he does not think that the word 
ü definite" has so narrow a meaning. “ All that is required is that 
it should be known exactly what is and what is not allowed and 
that is specifically praved enough in this case." This finding 
is in our opinion not quite sufficient. Without putting too 
narrow a construction on the word “ definite", it certainly imports 
its component " finite" which is really a weaker term and “ finite" 
necessarily imports a quantitative limit. It seems clearly estab- 
lished that the actual main stock of the forests cannot be cleared : 
away and the purposes for which jungle and wood can be cut 
are also established, but there still remains the necessary ingre- 
dient of quantity, and we do not see how the principles laid down 
in Lord Rivers v. Adams (1) abowe referred to can be applied to 
this custom unless some limitation as to quantity is established. 
We notice that the plaint alleges, and this does not seem 
to have been denied that the defendant cut rro sakhwa saplings 
and it is also averred that he stored them for future use. This 
certainly does not seem consistent with the custom which is 
limited to certain purposes or by the tenant's necessity. The zs 
written statement too seems to claim an unlimited right " to use °; 
and appropriate wood bamboos of all sorts and descriptions 
without any interference on the part of any one.” ? 
The Munsiff's finding.on the plaintiff's evidence is clear that 
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the raiyats have permissive right to take wood from the jungle 
and he also finds a distinct limitation in the purposes for which 
such wood may be taken and concludes "that the custom of 
taking wood by the villagers from the jungle for fuel, house 
material or ploughs is reasonable, there can be no doubt." He 
however found against the custom on the ground of non-establish- 
ment of antiquity and continuity. On these last two points, his 
findings have been set aside and rightly set aside as it seems to us, 
by the learned Judicial Commissioner. 

The allegation in the plaint that the 110 saplings were taken 
for kar furnishes a key to the right decision of the case. Kar 
we are told are rafters or rather thin slabs which are used 
for making the frame work of the roof of a house. The allega- 
tion is that the defendant took 110 of these saplings and one 
khontt or centre post. Ifit be found that this was a reasonable 
and necessary number for the legitimate purpose of rebuilding 


"or repairing his homestead or for any other purpose falling 


within the objects found to be included in the custom, then the 
plaintiff has no claim for damages. Ifit be found, on the other 
hand, that the defendant cut these saplings not for any present 
necessary purpose but for storing them for purposes of sále or 
future use, or that he cut more than was ngcessary for his imme- 
diate use, then it seems to us that he infringed the customary 
right found to exist by the learned Judicial Commissioner. It 
is clearly only under such a quantitative limitation that such a 
customary right can be reasonably exercised, and this more clearly 
emphasises the dfficulty which has arisen in this case by putting 
forward the rights pf others under the custom as the most import- 
ant feature of the case, instead of confining the finding as to 
general custom to the defendant's case, and on that finding, 
deciding the defendant's case gn its own merits. 

The case must go back to the lower appellate Court for a . 
finding whether the defendant took a reasonable quantity of 
wood for his own present needs or whether he exceeded his right 
by taking wood for which he had no present necessity, for the 
purpose of sale or storage ? If the former is found, the plaintiff's 
suit will stand dismissed ; if the latter, damages will be assessed 
by the lower appellate Court in proportion to the extent of the 
breach found. Costs will abide the result. 


A. T, M. Appeal allowed ; case remanded. 
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Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. . 
JAINAL BIBI AND ANOTHER 


V. 
i ABDUL JALIL.“ 


Civil Procedure Code (Act XIV of 1882), Beos. 028, 626— Heview of judg- 
ment-—Appeal—Second appeal, 


When an order granting a review of jadgment has been set aside on appeal, 


the order passed in appeal 1s final and not open to Second appeal. 


* Appeal by the Petitioners. 
Applieation for review of judgment. 


The facts appear sufficiently from the judgment., ° 
Babu Surendra Krishna Dutt for the Appellant. 
Babu Monmotha Nath Mukerji for the Respondent. 


The judgment of the Court was delivered by 


Rampini J.—The facts of this case are as follows : 

A judgment was passed by the Subordinate Judge of the 
24-Pargannas. Then an application for review was made, which 
was allowed. On appeal to the District Judge, the District Judge 
has set aside the order of the Subordinate Judge granting a re- 
view, on two grounds, namely, (1) that the application for review 


was barred by limitation, and (2) that it was bad upon the merits, 


as there were no sufficient grounds for granting the review. 

The defendants row appeal to this Court, and they are met 
by the preliminary objection that no appeallies. In support of this 
objection, the rulings in the cases of Kanti Chunder Mookerjee v. 
Salgram(1),and Zhan Singh v. Chundun Singh(2), have been cited. 
They appear to us to lay down that no second appeal lies from an 
order setting aside an order granting a review of judgment. 


The learned pleader for the appellant says that the order of | 


the District Judge was not an order under section 629, but under 

section 541, Civil Procedure Code. But we cannot agree to this.: 

We think that the order of the District Judge was an order under 

section 629, Civil Procedure Code, and that no second appeal lies. 
The appeal is dismissed with costs. 

* Appeal from Appellate Decree No. 244 of 1905, iae the deoree of 

E. G. Drake Brockman Esq., District Judge, 24-Pergannas, dated 'the 12th 


July 1904, reversing that of Babu Bhagabati Charan Mitter, Subordinate 
Judge, Alipore dated the 9th February 1604. 


(1) (1897) I. L. R. 24 Cathe, 819. (2) (1885) I, L. R. 11 Cale, 296. 
B. M. Appeal dismissed, 
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CIVIL RULE. 





Before Mr. Fustice Mookerjee and Mr. Justice Holmwood. 
JADUBANSA NARAIN AND ANOTHER 


vU. 


MOHUNT HARI CHARAN BHARATI.* 


Baparta deoree, order setting aside—— Civil Procedure Coda (Act XIV of 1882), 
Sees, 100, 108,— Order obtained by ona defendant, if enwres to the benefit of 
all— Decree, if whole, set aside — Principles governing euch cases, 


Section 108 of the Civil Procedure Code must be read with section 106, 
and effect shotild be given to all the provisions contained in them, 

It cannot be laid down as an inflexible rule of law, that whenever an order 
is made under section 108 of the Code, the effect is to set aside the whole 
decree, although it may have been made against some of the defendants after 
a contest or although an unsuccessful effort may have been made by some of 
the defendants to set aside the sæparte decree, It is not obligatory upon the 
Court to set aside the whole decree and to re-open the entire suit under all 
circumstances, . 

Monomohini Chowdhurani v. Nara Narain Rey (1), Haro Krishna v. Motee 
Chand (2) referred to, 

Mahomed Hamidulla v. Tohurennissa (3), explained and distinguished. 

Principles, which should be applied in determining whether the entire 
deoree-is to be set aside or whether it should be set aside only in so far as it 
affects the applicant; discussed and explained. 


Rule obtained by Defendants 1 and 2. l 

Application to obtain benefit of an order made by the Court 
setting aside an exparte decree, on the application of defendant 8, 
in so far as it affects him only, and to re-open the entire suit. 

‘The facts of the case appéar fully from the judgment of the 
Court. 

Babus Umakah Mukerjec and Kuswant Sahay for the 
Petitioners. | 

Babus Lalmohan Doss and Digambar Chatterjee for the 
Opposite party. ; 

' . : C. A. V, 

The judgment of the Court was delivered by 

Mookerjee J —Lhe circumstances which gave rise to the 
present application are not disputed before this Court and may, 
be briefly outlinéd. On the 4th June 1898, the two petitioners 


P d 
* Civil Rule No. 776 of 1907, against the order of Babu Nistaran Banerjee, 
Subordinate Judge, Gaya, dated the 11th December 1908. 


(1) (1899) 4 C, W. N. 450. (2) (1867) 8 W. B. 260. 
(8) (1897) I. L. R. 25 Calc, 155. 
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e 
Jadubansa Narain and Krishna Kishore, executed a mortgage bru 
deed in favour of the plaintiff, opposite party. The plaintiff 1907, 


sued to enforce the security, and joined as parties defendants 


tt 
Jadubansa Narain e" 
to the suit, not only his mortgagors but also their infant brother | 


t. 
Mohunt Hari 
who, it was alleged, had been benefited by the loan, and was Charan Bias 


consequently bound by the transaction. None of the defendants Mookerjee, J. 
entered appearance and an exfarfe decree was made against xum 
them on the 29th September 1904. Subsequently, separate . 
applications were presented on behalf of the -first and third 
defendants to set aside the exparte decree. The first defendant 

alleged that notice of the suit had not been served on him, 

and he was consequently unable to appear and defend it. The 

third defendant contended that he was described as an infant . 
represented by a guardian ad litem, that as a matter of fact he 
had attained majority before summons .was issued, and that 
consequently he was neither, properly represented in the suit, & 
nor in a position to enter appearance and defend it. | The 
Subordinate Judge dismissed both the applications on the 15th 
January 1906, and his orders were confirmed on appeal by the 
District Judge on the 17th March following. The third 
defendant alone moved this Court, and in the proceeding based 
on his application, a Division Bench made thé following order 
on the Irth July 1906: “The orders of both the Courts are 
set aside in so far as they affect the interest of the petitioner, 
defendant 3, and the case will have to be tried again by 
“the lower Court to the extent indicated." The first two 
defendants were not parties to the Rule in this Court and the ji 
order we have set out was made in their ebsence. The case 

went back to the Subordinate Judge. The first two defendants 

then appeared before him and obtained leave to file fresh 

written statements, subject to ebjection on the part of the 
plaintiff at the time of hearing. On the 11th December 1906, 

when the suit was taken up for final disposal, the plaintiff con- 

tended that it had been re-opened only against defendant 3, 

that the original decrée in so far as it bound the first two 
defendants was unaffected by the order of the High Court, 

and that the defendants 1 and 2 had no locus standi in the e% 
matter. The Subordinate Judge gave effect to this objection, W 
re-heard the suit only qu so far as defendant 3 was concerned, 

and dismissed it as against him. He declined to entertain the , 
written statements of defendants 1 and 2, orto hear them on 

the merits, and declared that the original exparte decree ° 
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against them continued in force. Defendants 1 and 2 then 
moved this Court, and the Rule now under consideration was 
issued at their instance. It has been argued on behalf of the 
petitioners that when a decree is set aside under section 108 
of the Civil Procedure Code at the instance of any defendant, 


the whole decree must be set aside and the case re-heard in. 


its entirety, and in support of this proposition, reliance has 
been placed upon the case of Mahomed Hamidulla v. Tohuren- 
nissa Bibi (1). It has been contended, on the other hand, that 
in this particular case, the order of the High Court practically 
settles the matter, and that in any event, having regard to, the 
nature of the original liability and the grounds upon which 
the suit was sought to be re-opened by the different defendants, 
it ought not to be held that one defendant is benefited by an 
order made in favour of another, by which the decree in so 
far as it affected the latter was set aside. In support of this 


‘view, reference has been made to the case of Monomohini 


Chowdhurani v. Nara Narayan Roy (2). After a careful exam- 
ination of the arguments addressed to us on both sides, and of 
the authorities to which we shall presently refer, we are of 
opinion, that this Rule ought to be discharged. But we desirà 
to observe that the contention of the plaintiff that the matter 
is concluded by the order of this Court made on the application 
of the third defendant, has no force whatever. No doubt, that 
order directed the case to be re-opened in so far as the decree 
affected the interest of the then petitioner. That order did not, 
however, decide, and could not very well decide in the absence of 
the other defendafits, what the legal effect might be, in so far as 
the decree affected defendants 1 and 2, of the re-opening of the 
suit against the third defendant. It was open, therefore, to these 
defendants to raise the quesfion when the case was re-tried by 
the Subordinate Judge, and it must be answered in the light of 
the provisions of the Code and of any general principles dedu- 
cible from the cases on the subject. 

Section 108 of the Civil Procedure Code provides that in 
any case in which a decree is passed exparte against a defendant, 
he may apply to the Court by which the decree was made for 
an order to set it aside, and if hè satisfies the Court as to certain 
specified matters, the Court shall pax an order to set aside the 
decree, and shall appoint a day for proceeding with the suit. 
In the case of Mahomed Hamidulla v. Tohurennissa Bibi (1), 


(1) (1807) 1. L, R. 25 Calc. 155. (2) (1899) 4 C, W. N, 469, 


AM 
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the learned Judges appear to have held that the words ‘ decree " 
and "suit" in the section must be taken to mean the whole 
decree and the entire suit; consequently, where a decree has 
been passed exfarte against some only of several defendants, the 
effect of its being set aside on their application under section 108 
of the Civil Procedure Code is that the whole decree made in the 
suit is set aside, notwithstanding that some of the defendants 
had entered appearance at the original hearing. It may be 
observed that the provisions of section 106 which deals with 
a case where some of the defendants appear and others do not, 
were overlooked. This section lays down that if there be more 
defendants than one, and one or more of them appear, and the 
others do not appear, the suit shall proceed, and the Court 
shall, at the time of passing judgment, make such order as it 
thinks fit with respect to the defendants who do not appear. 
It is quite conceivable, therefore, that under section 106, a 
decree may be a contested decree as against some of the 
defendants and an exfarte decree against others. [f this is so, 
section 108 would indicate that a decree may be set aside under 
that section only in so far as it is an exparte decee. Whether 
a decree which is made against defendants, some of whom have 
not entered appearance, is a true exparte decree, is a question 
which it is not necessary to discuss for our present purposes ; 
upon this- point it may be difficult to reconcile the cases of 
Doorga Churn v. Shamanund (1), and Cooke v. Equitable Coal 
Company Ld. (2). Reading, however, section 106 with section 108 
and giving effect to all their provisions as we must do, we 
are disposed to hold that it cannot be laid dewn as an inflexible 
rule of law that whenever an order is made under section 108, 
the effect is to set aside the whole decree, although it may have 
been made against some of the, defendants after a contest, or 
although an unsuccessful effort may have been made by some of 
the defendants to set aside the exfarte decree. It may be 
conceded that the language used by the learned Judges in 
Mahomed Hamidulla v. Tohurenntssa (3), is very general; but 
that it was not intended to lay down any general proposition 
of law, is clear from the case of Monomohint Chowdhurant v. 
Nara Narayan Roy (4), to which the same learned Judges 
were parties, and in which it was explained that the remarks 
made in the earlier case must be taken in relation to the 
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particular circumstances of the particular case then before the 
Court. It may further be observed that the view suggested in 
Mahomed Hamidulla v. Tohurennissa Bibi (1), that the term 
"decree" in section 108 means the entire decree and the word 
“suit ” the whole suit, is opposed to the decision of this Court 
in the case of Huro Krishua v. Motee Chand (2), in which it 
was pointed out by Mr. Justice Dwarka Nath Mitter, with 
reference to section 119 of Act VIII of 1859, that the judgment 
which might be set aside under that section was the judgment 
passed exparte against a defendant who had. not appeared. 
The language used in section 119 of Act VIII of 1859 is 
substantially identical with the language of section 108 of Act 
XIV of 1882, with this variation that under the old Code, the 
word ' judgment ' was used where the term ‘decree’ now occurs. 
We must take it, therefore, that the broad proposition that 
under section 108, it is obligatory upon the Court to set aside 
the whole decree and to reopen the entire suit under all 
circumstances, cahnot be maintained. The question, therefore, 
arises, what principles should be applied in determining whethet 
the entire decree is to be set aside, or whether'it should be set 
aside only in so far as it affects the applicant. 

In the first place, itis well settled that if the decree gives 
the plaintiff separate and independent reliefs against the different 
defendants, there is no reason why upon the application of one 
defendant, it should be discharged as against all the others. As 
illustrations of this class of cases, reference may be made to 
Monomohint Chowdhurant v. Nara Narayan Roy (3) and Mohim 


-Chandra v. Annawda Charan (4), in the former of which the 


decree as against some of the defendants had been obtained on 
contest in the Court of first instance and subsequently affirmed 
on appeal by a higher tribunak and in the latter, different reliefs 
were asked for and obtained by the plaintiff against different sets 
of defendants. The possibility of cases of this description was 
recognised by Mr. Justice Banerjee at the close of his judgment 
in Mahomed Hamidulla v. Tohurennissa Bibi (1). 

In the second place, if the decree is a joint decree against 
several defendants, two classes of cases may arise, namely, frst, 
the decree may have been a contested decree against some and 
an exparte decree against others, or seggnd/y, it may have been an 


 .exparte decree against all the defendants. In the former class of 


(1) (1897) L L. R. 25 Calo. 166. (8) (1899) 4 C. W. N. 466, 
(2) (1807) SW. B 260. (4) (1901) 6 C. W. N, 109. 
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cases, upon the application of one of the defendants against 
whom the decree was exparte, the whole decree has sometimes 
been set aside on the ground that otherwise complications might 
result and injustice be done; see for instances, Mahomed Hamid- 
ulla v. Tohurennessa Bibi (1), and Doyamoy: v. Sarat Chunder (2). 
The contrary view, however, has been maintained in the cases 
of Manaku v. Sitaram (3) and Shatda Husain v. Hab Husain (4). 
Having regard to the terms of section 106 and section 108, it 
would be difficult to hold that merely on the ground that the 
decree is a joint decree, it should be set aside, even in favour of 
those who have contested and lost, on the basis of an application 
by a defendant against whom the decree was exparte. It is clear 
that the whole decree ought not to be set aside, if the liability 
of the defendants is joint and several, and the trve test to be 
applied is, whether the suit as framed could have heen maintained 
and a decree made in favour of the ^ if the defendant 
against whom the decree has been made expafte was not a party 
to the suit ; if the plaintiff could have succeeddd in the absence 
of such defendant, there is obviously no reason why if the decree 
is set aside at his instance, it should be discharged against the 
others as well. In the second class of cases, where the decree is 
exparte against all the defenrjants, three kinds of cases have arisen. 
In the first place, it has been held-that where the decree is joint 
and indivisible against all che defendants, if it is set aside at the 
instance of one of the defendants, the entire decree may be set 
aside. As illustrations, reference may be made to Bhura Mal 
v. Harktshen Das (5), Ajodhya Pershad v. Sheo Pershad (6) 
In re Hari Das Karmakar (7), Koroona Moyee v. Nabo Kishen (8), 
and Dookhee Khan v. Rajfesoree (9). A different view, however, 
appears to have been taken in the cases of Doorga Pershad v. 
Greesh Chunder (10), Brojo Nath v. Anund Moyee (11), and Huro 
Kishen v. Motee Chand (12) in which cases the language used is 
wide enough to support the view that if a decree is partly a con- 
tested one and partly an exparte one, it cannot be set aside in 
so far as it is a contested decree. This view has been maintained 
in Black on Judgments, section 211, where it is stated that it seems 
consonant to justice that joint judgments should not be vacated 
in favour of a party legally bound, because another party has 
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been affected or injured by an irregular or erroneous practice. 
The second class of cases arises wben the decree, though joint, 
is not based upon a common ground, or is sought to be set aside 
on a ground which is peculiar to the applicant ; here it has been 
held that the setting aside of the decree at the instance of the 
applicant does not necessarily re-open it as against the others. 
A good illustration is afforded by the cases of Gopal Chetti v. 
Subbier (1). In this case, the plaintiff sued on a promissory note 
executed by the frst defendant in his favour, and he joined the 
second defendant on the ground that the note was for a debt 
binding on the family of which the second defendant was a 
member. The suit was decreed exparte against both. The 
second defendant alone applied under section 108 to have the 
decree set aside, and the Court set aside the decree against both 
the defendants. The learned Judges of the Madras High Court 
held that this was unwarranted by law. "They pointed out that 
the ground upon which the second defendant was sought to be - 
made liable was *entirely distinct from the ground on which the 
first defendant was sought to be made liable as the maker of the 
note. When the decree doés not proceed on a ground common 
to all the defendants, there is no intelligible reason why upon 
the application of one, it should be set aside as against all. In 
such a case, the theory of the entirety of a joint judgment: which. 
is regarded as not susceptible of division or apportionment'has ` 
obviously no application. Where the foundation of the claim - 
against different defendants is distinct, and where the defendant _ 
who is granted a new trial succeeds on a defence interposed which 
is personal to him, £here is no reason why the original judgment 
entered by default against the other defendants should not be 
maintained. This is precisely the case now before us; here the - 
third defendant is sought to be, made liable, not as the executant 
of the mortgage, but only as a member of the joint family 
alleged to have been benefited thereby. The plaintiff might 
have obtained a decree against the executants of the mortgage, 
even if he did not join the applicant as a party to the suit or 
failed to establish the Case as against him. There is this 
additional circumstance here, that the ground upon which the 
applicant sought to set aside the exparte decree was peculiar to 
himself, namely, that after attainment of, majority, he was not 
represented in the suit at all. There is no foundation, therefore, 
for the suggestion that because the exparte decree is set aside, 


(1) (1908) L L. R, 26 Mad. 604: 18 M, L. J. R, 808. 
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so far as he is concerned, the whole decree must be discharged. OIVIL. 
In the third class of cases, of which Kunja Behari Ghose v. 1907. 
Durgamont (1) furnishes an illustration, it has been ruled that , danda Nuus 
if an exparte decree is set aside upon the application of one a. 
. defendant, the order does not accrue to the benefit: of another M usc pae T 
defendant who has independently tried to have the exparte Mooberia 
ookerjea, J. 
decree set aside and has been unsuccessful in his endeavour. : — 
If this principle be applied to the éase of the first defendant m 
before us, it is clear that he, at any rate, is not entitled to claim 
the benefit ofthe order made in favour of the third defendant. 
On these grounds, we must hold that the view taken by the 
Subordinate Judge, that when the decree was set aside so far 
as the third defendant was concerned, the suit was not reopened 


a” 


as against the other defendants, is well founded on reason and 3C 
. principle, and is directly supported by the case of Gopala 
Chetti v. Subbier (2). The Rule must be discharged with costs. e 
We assess the hearing fee at three EUR mmohurs. > ` ~ 
B.M. i d : Rule p M : 
- (1) (1908) 3 C. I, J. 160. l n 
E (Hie ens pute 18 M. D. J.B, 808, - 
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missioner, yet such an appeal lies under the provisions of section 584 of the 
Oode of Civil Procedure, 

Under section 3, cl. (24) of the General Clauses Act, the Court of the 
Judicial Commissioner comes within the expression ^ High Court" in section 
584 of the Code of Civil Procedure. As the Court of a Divisional Judge was 
subordinate to the Court of the Judicial Commissioner, and since the passing 
of Act VII of 1905 itis subordinate to the High Court, both before and since 
the passing of Act VII of 1905, second appeals lie from the decisions of the 
Divisional Judge, formerly to the Judicial Commissioner and now to the High 
Court of Bengal 

An appeal was preferred on the 21st December 1905 to the High Court 
from the decree of the Divisional Judge of Raipur, at a time when Act II of 
1904 was in force: 

Held, that the provisions of Act II of 1904 and of the Code of Civil 
Procedure would govern the case and a second appeal lies to the High Court 
under section 584 of the Civil Procedure Code, 

Held also, under section 123 of the Transfer of Property Act, a registered 
deed of gift, whether accompanied by possession or not, is valid, 

Dharmadas Das v. Nistarini Dasi (1), Bai Rambai v. Bai Mani (2), and 
Phu Chand v. Lakkhu (8) followed. 

Although possessidn of the property may not have been given, the gift may 
not have been accepted by the donee, and the property may have been sold 
(though the gift was not expressly cancelled), the execntion of a registered 
deed of gift by a widow is injurious to the rights of the reversioners and gives 
them a cause of action and a right under section 80 of the Specific Relief Act 
to have the deed declared null and void as against them, 

Appeal by the Plaintiffs. 

Suit by the reversioners to obtain a declaration that a regis- 
tered deed of gift executed by a widow in favour of her daughter 
15 void as against them. 


The facts of the case appear sufficiently from the judgment. 

Babu Satish C&under Ghose for the Appellants. 

Babus Mahendra Nath Roy and Krishna Prosad Susans 
for the Respondents. 

: C. A. V. 

The judgment of the Court was as follows : 

Rampini C. J.— This is an appeal from a decision of 
Mr. Campbell, the Divisional Judge of Raipore, dated the 22nd 
August 1905, affirming a decision of Mr. Raghu Nath Das, the 
District Judge of Sambulpore, dated the 2nd December 1904. 

A preliminary objéction has beén urged to the hearing of 
this appeal on the grounds, (1) that the appeal, if any, lies to 


(1) (1887) I. L. B. 14 Cale, 448, (2) 1898) I. L. R. 23 Bom. 234, 
(3) (1908) I. L. R. 35 All. 858. 
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the Judicial Commissioner of the Central Provinces, and (2) that Seg 
no second appeal lies in the case under the provisions of sec- 1t OT. 
tion 15, Act II of 1904 (The Central Provinces Courts pani Nima- 2" 
Act, 1904.) dhub 
The District of Sambalpore was part of the Central Pro- kin daa 
vinces until the 16th October 1905. It was then added by pro- Blown L 
clamation of the Governor-General to the Province of Bengal Rampini, C.J, 
and by Act VII of 1905, which came into force on the 16th October m bd 
1905, it is provided in Schedule D, Part II, that in construing 
enactments in force in the District of Sambalpore, the words 
* Judicial Commissioner" of the Central Provinces shall be 
construed as if meaning “ the High Court of Judicature in Bengal.” 
Hence, it would seem that if an appeal lay from the decision of . 
the Divisional Judge of Raipore to the Judicial Commjssioner 
of the Central Provinces, it should after the 16th October 1905 be 
. preferred to this Court. . 
The question then arises, ‘did any appeal lie from the deci- 
sion of the Divisional Judge to the Judicial Commissioner of the 
Central Provinces" ? The Act in force, when this appeal was 
preferred, was Act II of 1904. It was repealed no doubt by 
Act IV of 1906, but this latter Act did not become operative 
till the rst January 1907. The appeal to this Court was pre- 
ferred on the 21st December 1905. Hence, the provisions of 
Act II of 1904 and of the Code of Civil Procedure would seem 
to govern the case. Now, it would appear that, though under 
the provisions of Act II of 1904, no second appeal expressly lies 
from the decision of the Divisional Judge to the Judicial Com- 
missioner, yet such an appeal lies under the *provisions of sec- 
tion 584 of the Code of Civil Precedure. This section enacts 
that * unless when otherwise provided by this Code or any other 
law, from all decrees passed in appeal by any Court Subordinate 
to a High Court, an appeal shall lie to the High Court” on the 
grounds specified in the section. Now it would seem that 
under clause 24, section 3 of the General Clauses Act, X of 
1897, which reproduces the definition of High Court given by 
section 2 (11) of the Genera: Clauses Act, 1868, the Court of the 
Judicial Commissioner comes within the expression “ High e- 
Court” in section 584, Civil Procedure Code. So that as the *? 
Court of a Divisional Judge was subordinate to the Court of the 
Judicial Commissioner, and since the passing of Act VII of e 
1905, it is subordinate to this Court, both before and since the 
passing of Act VIL of 1905, second appeals must lie from the . 
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decisions of the Divisional Judge, formerly to the -Judicial 
Commissioner and now to this Court. We are fortified in this ` 
conclusion by reference to the Nagpur Law Reports, in which 
we find numerous reports of cases in which second appeals from 
the decisions of the Divisional Judge were heard and decided 
by the Judicial Commissioner of the Central Provinces. We, 
therefore, overrule the preliminary objection and proceed to 
consider the appeal on its merits. 

The facts of the case are that the plaintiffs are reversionary 
heirs to the estate of one Hari Suar deceased which estate is now 
in the possession of the defendant 1, Musamat Bhowani, to 
whom it came from Mussamat Marhi, widow of Hari Suar. 
On the 14th June 1902, the defendant 1 executed a registered deed 
of gift of the property of Hari Suar in favour of her daughter 
Mussamat Jahnavi. The suit is brought by the plaintiffs to 
obtain a declaration that this deed of gift is void as against them 
as reversioners. The Court below^has dismissed the suit on the 
ground that the deed of gift, being unaccompanied by delivery 
of possession is invalid, and can do the plaintiffs no harm. 

The plaintiffs appeal and rely on section 123 of the Transfer 
of Property Act, according to which, it is contended, the deed of 
gift being registered is valid whether accompanied by possession 
or not. This contention would appear to be correct, and this 
has also been laid down as the law in Dharmadas v. Nistarint 
Dasi (1), Bat Ram Bat v. Bat Mani (2), and Phul Chand v. 
Lukku (3). 

The respondents’ pleader however argues that the law as 
interpreted in the Central Provinces is that, notwithstanding the 
terms of section 123 of the Transfer of Property Act, a deed of 
gift is invalid unless accompanied by possession, and that posses- 
sion of the property affected by the deed of gift in question 
was not delivered to the donee, (2) that the gift was never ac- 
cepted by Jahnavi, and (3) that the deed was practically cancelled 
by the subsequent sale of the village of Tapapara. But the law 
cannot be altered by an erroneous interpetation put upon it by 
the Courts of the Central Provinces. Possession of the property 
may not have been given, (though there is a recitalin the deed 
that it has); the gift may not have been accepted by Jahnavi, 
(though there is no finding to this effect), and the village of 
Tapapara may have been sold (though the gift was not expressly 


(1) (1887) I. L. R, 14 Calc. 446. (2) (1898) I. L. R, 28 Bom. 234. 
(8) (1903) I. L, 25 All, 358. 
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cancelled), but" notwithstanding all this, the execution of the OIL. , 

deed of gift would seem to be injurious to the rights of the 1907. 
reversioners and gives them .a cause of action and arighttO 'y wi dra Nima- m 
have the deed declared null and void as against them. The dhub 
execution of the deed raises a cloud upon their reversionary Mussammat 
rights, which under section 39 of the Specific Relief Act is Bhowani, 
enough to justify their bringing this suit. In fact, the tenacity Rampini, C, J. 
with which the respondents have resisted the suit, and the * 


persistency with which they have maintained that the deed is 
invalid, but that the plaintiffs have no right to sue to set it aside 
are sufficient to show that the plaintiffs have very reasonable 
grounds for apprehending that it is intended at some future time 
to use the deed to their injury. 

For these reasons, we consider the plaintiffs have a good 
cause of action and a.right to the relief sought for. _ 
~ We accordingly decree this appeal with all costs. . 
A. T. M. i Appeal decreed. 
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Brett, Mr. Justice Mitra, Mr. Justice Woodroffe, Mr. Fustice 
Mookerjee, Mr. Fustice Caspersz and Mr. Fustice Sharfuddin. 


BALARAM GANTIA AND OTHERS 


: K CIVIL. 
MANGTA DAS.” = 
Limitation Aat (XV of 1877), Seo, 4— Ciril Procedure Oode (Act XIV of — 
1882), Seo. 549— Grounds of appeal, point not taken — New point taken for July, 15, 16. 
the first time in Second appeal—Limitation Aot, Arts. 132, and 147—-Suit m 
Jor foreclosure, pariod of limitation, : 


A plea of limitation was not raised in cither of the Courts below, nor 
raised. in the memorandum of appeal to the High Court. The point, however, 
arose on the face of the plaint, and there did not appear to be any question of 
fact to be enquired into to enable the Court to dispose of the point : 7 | 

Held, by the majority, that the Court should not refuse to allow the plea 
of limitation to be taken under section 642 of the Civil Procedure Code, and 
was bound to hold the suit as barred by limitation and dismiss it accordingly, 
as the provisions of section 4 of the Limitation Act wers mandatory. 

Per Woodroffe J —Section 4 of „the Limitation Act is controlled ..by 


section 542 of the Oivil Procedure Code, In exercising its discretion under 
* 


* Full Bench Reference in Appeal from Appellate Decree No 166 of 1908, , 
against the decree of Raghunath Kao, Esq, District Judge, Sambalpur, dated 
the 23rd Angust 1905, affirming that of Mr, Linga Rajeswar, Subordinate E 
Judge, Sambalpur, dated the 29th apni 1805. T Om 
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aection 642, the Court may disallow the plea of limitation when it was not set 
out in the grounds of appeal and attention of the parties had been, in nowise, 
drawn to it at any stage of the htigation. 

Per Mookerjee J —Section 4 of the T.imitation Act does not control and 
is not controlled by section 542 of the Civil Procedure Code; but in the 
exercise of its judicial discretion under section 543, a Court may well have ~ 
regard to the mandatory character of section 4 of the Limitation Act. The 
combined effect of section 4 of the Lumitation Act and of section 542 of the 
Civil Procedure Code, 18 that an appellant is not entitled without the leave of 
the Court to urge the ground of limitation. when it has not been set forth in the 
memorandum of appeal. The Court may grant or refuse leave as the circums- - 
tances of the case may justify; but the Court may of its own motion consider 
the question and rest its decision on that ground, provided the opposite party 
is given adequate opportunity to be heard on the point ; 1n either case, however, 
the bar of limitation must be patent on the face of the proceedings. 

Section 542 of the Civil Procedure Code is applicable to appeals from 
appellate decrees. - 

Per Curiam.—Article 132 and not Art 147 of the Limitation Act is 
applicable to a suit for foreclosure on a mortgage by way of conditional sale. 

Gwwar Singh v. Thakur Narain Singh (1) followed. 

Held, by the referring Bench, that a second appeal lies to the High Court 
from an appellate decree of the District Judge of Sambalpur, 

-Appeal by the Defendants. i 

Suit to enforce a mortgage bond (deed of conditional sale) 
executed by a father governed by the Mitakshahra Law. 

The facts of the case necessary for the purpose of this report , 
may be briefly stated thus: The plaintiff brought this suit for 
foreclosure of a mortgage executed by one Ananda Gantia, 
father of defendants 1 to 5 and grandfather of defendant 6, on 
the 21st January 1887. The due date for repayment of the 
principal and balance of interest was fixed on the 24th Janu- 
ary 1891. The suit was instituted on the 23rd April 1904. The 
plaintiff stated in the plaint that ' Ananda died about Io years ' 
ago after paying I212 jastamas. of rice only on account of 
interest." Both the Courts below found that the plea about 
‘repayment was false and had not been proved,-but the mortgage 
was held to be a genuine transaction. The first Court gave a 
decree in favour of the plaintiff and on appeal by the defendants, 
that decision was upheld. The defendants appealed to the High 
Court, and on their' behalf it was contended that though the 
defendants are bound to pay their father's debts, not being con- 
tracted for immoral or illegal purposes, there ought not to be 


a mortgage decree passed against them but they are only liable 
to a money decree. 


(1) (1887) I. L,R 14 Calc. 780 F. B. 


Vor. VI.]: HIGH COURT. 
| 
This appeal at first came on for jene before RAMPINI 
C. J. and SHARRUDDIN J. who referred the case to a Full Bench 


by the following 
ORDER OF REFERENCE, 


This is an appeal from the decision of Mr. Raghunath Rao, 
District Judge of Sambalpur, dated the 23rd August 1906, afirm- 
ing a decision of Mr. Linga Rajeswar, the Subordinate Judge of 
Sambalpur, dated the 29th April 1905. 

The suit out of which the appeal arises was brought upon a 
mortgage. The plaintiff obtained a decree. The defendants 
appeal. They contend that the mortgage was executed by 'their 
father, that the family is governed by the Mitakshara Law, and 
that, though they are bound to pay their father's debts; 
they were no parties to the mortgage, and so they are liable to a 
money-decree, but not to a mortgage-decree, as has been given 
against them. 

The appeal has been valued at Rs. 98 only. A medius 
objection has been urged that no appeallies to this Court. The 
provisions of section 15 of Act II of 1904, are relied on in 
support of this objection. 

In the case of Balbhadra v. Bhowant (1), which we 
have just disposed of, we have held that though no right of 
second appeal is expressly given by section 15, Act H of 1904, 
yet both before and after the passing of Act VII of 1905, transfer- 
ring the District of Sambalpur to the jurisdiction of this Court 
from the 16th October 1904, a second appeal lay and lies from 
the decision of a Divisional Judge, under the provisions 0f sec- 
tion 584, Civil Procedure Code, formerly to the Judicial Com- 
missioner of the Central Provinces and now to this Court. The 
Court of the Divisional Judge was previously to the passing of 
Act VII of 1905, subordinate to the Judicial Commissioner, and 

-consequently under clause 24, section 3 of Act X of 1897, the 
words “High Court" in section 584 were to be interpreted as 
meaning in the Central Provinces, the Court of the Judicial 
Commissioner. Consequently a second appeal lay from the 
decision of the Divisional: Judge to the Judicial Commissioner 
under the provisions of section 584, Civil Procedure Code, and 
that this was the case, a reference to the Nagpur Law Reports is 
sufficient to show, since the passing of Act VII of 1905, a second 
appeal must lie from tlie decision of a Divisional Judge to this 


(1) (1907) 6 C. L., J 233. 
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Court under the same section of the Code. The question then 
arises, does this rule apply to the decision of a District Judge in 


" Sambalpur. It would seem that it does. The Court of a District 


Judge is subordinate to the High Court, which before the passing 
of Act VII of 1905, under the General Clauses Act, included the 
Judicial Commissioner of the Central Provinces, and the Nagpur 
Law Reports show that second appeals from the decisions of 
District Judges in the Central Provinces were heard and decided 
by the Judicial Commissioner. 

“Now, that Act VII of 1905 has been passed, there can be no 
doubt that the Court of the District Judge of Sambalpur is 
subordinate to this Court, and hence under section $84, a second 
appeal must lie to this Court. 

We accordingly overrule the preliminary deen to the 
hearing of this appeal, and proceed to consider the merits of the 
case. 


the merits raises *an important question of Hindu Law. He 
urges that the defendants in this case-are not liable to have a 


mortgage-decree passed against them, for though they may be ` 


bound to pay their father’s debts, not being contracted for immoral 
or illegal purposes, they are only liable to a money, and not to a 
mortgage-decree. In support of this plea, the pleader for the 


appellant relies on the recent case of Kishun Pershad Chow- ` 


dhury v. Tipan Pershad Singh (1), in which not only has this view 
been taken, but it has been expressly laid down that the Full 
Bench decision of this Court in Luchmun Dass v. Giridhur Chow- 
dhury (2) has not been overruled by implication in the subsequent 
decisions of their Lordships of the Privy Council in Nanomi 
Babuasin v. Modun Mohan (3), and Bhagbat Pershad v. Mussamat 
Girja Koer (4); on the other hand, the pleader for the respon- 


dent cites the case of Maheshwar Dutt Tewari v. Kishun Singh (5): 


in which the direct contrary of both these propositions has been 
explicitly held. Jn this conflict of decision, we are, we think, 
bound to refer this case to a Full Bench, which we accordingly 
do, inviting answers to the following questions : 

I. In a suit to enforce a mortgage bond executed.by a 
father governed by the Mitkashara Law, in which it is not proved 


(1) ieee, 6 0. L. J. 669. 

(2) (1880) I. L. R. 5 Oalc, 855. 

(8) (1885) L. R. 181. A. 1; I. L, R. 18 Cale. 21, 
(4) (1888) L R. 15 I. A. 99 

(5) (180°) I L. R, 84 Calc. 184 


The contention of the learned pleader for the appellant on. 


Ll 
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that there was any legal necessity for the loan, but it is not shown 
to have been contracted for illegal or immoral purposes, is the 
plaintiff entitled to enforce his security not only against the 
father's share in the mortgaged property, but also against 


the son's share, without showing that the debt secured by ' 


the mortgage was an antecedent debt of the father 
2. Hasthe Full Bench decision in Luchmun Dass v. Gridhur 
Chowdhury (1), been overruled by implication by the decisions of 
their Lordships of the Privy Council in ZVasoms Babuasin v. 
Modun Mohun (2), and Bhagbat Pershad v. Girja Koer, (3), 
` or not? 
Babu Sharat Chandra Roy Chowdhury for the Appellants 
argued at length the question of Hindu Law referred to the Full 
` Bench, and at the close of his argument, stated-that he had dis- 
covered another ground which, if allowed to be taken at this 
stage, would entitle the defendants appellants to ask the Court to 
dismiss the suit; on the face of the plaint and upon the findings 
arrived at by the Courts below regarding the plea of repayment, 
the suit was barred by limitation. No doubt, this point was not 
-raised in the written statement, nor in the issues, nor dealt with 
in the judgments of the Courts below, nor taken in the grounds 
of appeal in this Court, nor argued when the case first came on 
for hearing before the Division Bench, yet under section 4 of the 
Limitation Act, this Court was bound to take into considera- 
tion the question of limitation even at this stage, as the 
whole case was before the Court. The reason why this 
question was not raised previously, was that the Courts in 
Sambalpur, where this suit was instituted, had not followed the 
decisions of this Court and had held that 60 years was the period 
of limitation in suits like the present. But Art. 147 of the 


Limitation Act relates to a special kind of mortgage known as an - 


English mortgage. [See Girwar Singh v. Thakur Naratn (4), 
and Nilcomal Pramanick v. Kamini Koomar (5)] Art. 132 should 
apply in such cases. 

Babu Fogendra Chandra Ghose for the Respondent was called 
upon to reply on the question of limitation first. 

The question ought not to be allowed to be raised for the first 
time at this stage ; it turns upon questions of fact which have not 
been decided ; see the plaint where mention is made of payment 
of interest within 12 years of suit ; if so, the suit is not barred. 


(1) (1880) I. L. R. 6 Calc, 856, — (8) (1888) I. R. 15 I A. 99 
(9) (1885) L R 131. A. 1 ` (4) (1887) I L R, 14 Calo, 780 F.B. 
(b) (1891) I. L B. 20 Oalo, 289. 
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CIVI, [Mooxgrjexk J.—But the appellate Court has found that 
1007, the plea of payment was false]. 
" Balaram € Gantia A plea of limitation cannot be taken for the first time in 


second appeal [S/:vapa v. Dod Nagaya (1)]. 
[Mirra J.— What is the good of citing cases ; section 4 of the ` 
Limitation Act is quite clear]. 
Ihe plea of limitation has not been taken in the memo- 
e randum of appeal in this Court, and the appellant is not entitled 
as of right to be heard in support of it without leave of the l 
Court granted under section 542 of the Civil Procedure Code. 
The Court is not bound to consider this plea. [4Amed Alt v. 
Wares Husain (2) At Sambalpur, the period of limitation was 
hitherto considered to be 60 years, and hence the plaint was 
not framed in such a way as to exclude the application of the 
I2 years’ rule. [Datter v. Kasai (3)]. 
$ [MooKERJEE J.—If so, why was the allegation of payment 
of interest within 10 years of suit, made in the plaint ?] 
In Nadhu Mandal wv. Kartick Mandal (4), there is this 
distinguishing feature, that a distinct issue was raised. In, Deo 
Narain v. Webb (5), point of limitation was taken before the 
lower appellate Court but was not decided. 
[WoopnorrE J.—Does section 4 of the Limitation Act 
over-ride the provisions of section 542 of the Civil Procedure 
Code? Should they not go together? See Rughu Nath Singh 
v. Parishram Mahata (6)]. i 
In Ram Gopal v. Shamshkaton (7), it has been held 
. that "specified" in section 584 of the Civil Procedure Code, means 
specified in the memorandum of appeal Here the point is not 
taken in the memorandum of appeal, and hence cannot be 
allowed to be raised at this stage. J further contend that the 
decison of the Full Bench in Girwar Singh v. Thakur Narain (8), 
is wrong; the contrary view was taken im Datto Dudheshvar 
v. Vathu (9), Kishan Lal v. Ganga Ram (10), and Narayana 
v. Venkata (11). 
[RAMPINI C. J.—But the present reference is not made to 
question the correctness of the decision of the Full Bench in the 
case of Girwar Singh v. Thakur Narain (8). That point is 


å Mangta Dus, 
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e* 4 
x r not before this Court]. : 
(1) (1886) I. L. R. 11 Bom. 114. (6) (2882) I. L. R. 9 Calc. 685 
(2) (1893) I. L. R. 16 All. 193. (7) (1892) 1. L. B. 20 Cale. 93 P.C 
a (8) (1884) I. L R 8 Bom, 535. (8) (1887) I L., R. 14 Calc. 780 F.B 
| ta) (1908) 9 O. W.N. 66. (9) (1895) I. L. R. 20 Bom, 408 
æ o (5) (1900, I. L. R. 28 Cale. 86 (89). (10) (1890) 1. L. 6 All 55 
: (11) (1902) I. L. B. 25 Mad. 220. 
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[The Court then intimated that asin the opinion of the 
majority, the .plea of limitation ought to prevail in the present 
case, there was no necessity to enter into the question of Hindu 
Law which had been referred to the Full Bench]. 


The following judgments were thereupon delivered: 


Rampini C, J.—This Reference raises two very important 
questions of Hindu Law, which, it is no doubt very desirable that 
we should decide. 

But, at the close of his argument, the learned pleader for 
the defendants, appellants, has raised the question of limitation. 
He contends that the suit is barred by limitation. The suit is 
one for foreclosure of a mortgage by conditional sale. The 
bond was executed on the 20th January 1887. The due date 
was the 24th January 1891 ; and the suit was instituted on 'the 
23rd April 1904, that is, after a period of 13 years. Now, 
according to the ruling of this Court in the case of Girwar 
Singh v. Thakur Narain Singh (1), the peryod of limitation 
prescribed for a suit of this nature is 12 years, as provided in 
Article 132 of the Second schedule tothe Indian Limitation Act. 
THe suit is, therefore, apparently barred by limitation. There 


was a contention raised in the first Court, that there had been © 


a payment of a certain quantity of rice by the defendants on 
account of interest. But this alleged payment was found to be 
unproved ; and, -moreover, this payment was alleged to have 
taken place within one year of the date of the bond. "There is, 
_ therefore, nothing to prevent the application of Article 132 of 
the Second schedule of the Limitation Act to this suit. 

- There is no doubt, a conflict of rulings between this Court 
and the Bombay High Court on this point. The Bombay High 
Court has ruled that Article 147 of the Second schedule- to the 
Limitation Act applies to a suit like the present, in which case, 
no doubt, this suit would not be barred by limitation, But that 
we are bound by the Full Bench ruling of this Court, and must 
hold that the period of limitation is 12 years, and that the suit 
accordingly is barred. P 

This question of limitation was never raised in either of the 
Courts below ; nor has it been raised in the memorandum of the 
appeal to this Court. But we have felt ourselves constrained to 
allow it to be-taken, although at a very late stage, in accordance 
with the provisions of section 4 of the Limitation Act. The 
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provisions of that section appear to us to be mandatory ; and 
in accordance with them, we are bound to hold that the suit is 
barred by limitation-and to dismiss it accordingly. 

It has been suggested that the provisions of section 4 of the 
Limitation Act are controlled by section 542 of the Code of 
Civil Procedure. It is not necessary, however, to decide this 
question. It is sufficient, I think, to say that, even if we have 
power, under section 542 of the Code of Civil Proceduie, to, 
refuse to allow the plea of limitation to be raised at this stage, 
I do not think we should do so, seeing that the point of limita- 
tion arises on the face of the plaint and there appear to be no 
questions of. fact to be enquired into to enable us to dispose of it. 


I would, therefore, hold that the suit is barred by limitation 
and would decree the appeal, but without costs. 


Brett J.—1 agree. 

Mitra J.—1 agree. 

Woodroffe J&—I am unable to agree with the order which 
the learned Chief Justice proposes to make. "The suit was filed 
on the 23rd April 1904. No question of limitation was raised in 
the plaint or in the issues, hor was.any such question raised in 


. the appeal to the District Judge. “Very possibly, this omission 


may have been due to the fact that the view taken as to the 
applicability of the limitation law to cases similar to the present 
one was different from that taken by this Court to the jurisdiction 


. of which the Sambalpur District has now been transferred. 


However this may be, in second appeal to this Court, no such 
objection was taken in the memorandum of appeal. The case 
was then referred to a Special Bench which could only have been 
done upon the assumption that no question of limitation arose 
in the appeal The case was argued for the whole of yesterday 
and no suggestion was made by the learned pleader. for the 
appellant that the suit was barred, and it was not until mid-day 
to-day that, for the first time, an objection was raised that the 
suit, which had then been pending for over three years and had 


been duly instituted according to the law prevalent at the time . 


in the Court in which it was then filed, was barred. 

The question now before us is this : Whether we are obliged 
to allow this objection to be taken, and,if-not so obliged, whether 
we should exercise our discretion in favour of the appellant who 
has now, after three years’ litigation, and in the circumstances 
stated for the first time, raised this plea in bar. I am clearly of | 


^ 
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opinion that we are not so bound and that section 4 of the 


Limitation Act is controlled by the provisions of section 542 of 


the Civil Procedure Code. The illustration to section 4 of the 
Limitation Act cannot affect the precise provision of the other 
statutes ; the matter then resolves itself into one of discretion, 
and I think that it would, under the present circumstances, be a 
fair and proper exercise of our discretion to disallow the 
objection which was not set out in the grounds of appeal and 
to which the attention of the parties was, in nowise, drawn at 
any stage of the litigation. Speaking for myself, Jam not in .a 
position to say that-the matter, is one which could not in any 
event be affected by any question of fact. The hearing of the 
reference should, therefore, in my opinion, proceed upon the 
merits and we should decide the points which have been referred 
to us for decision. , 

I may add that, if as my learned brothers are of opinion, the 
point of limitation may be raised, then, as the learnec Chief 
Justice has said, in that case, it is not open to ds on this reference 
to question, (if it be applicable), the correctness of the decision. of 
the Full Bench in the case of Girwar Singh v. Thakur Narain 
Singh (1) upon the point of limitation. 

Mookerjee J.—A question of Hindu law of some NODE has 
been referred for decision to this Special Bench, but the turn the 
discussion has somewhat unexpectedly taken, renders unnecessary 
an examination'of it. If the point of limitation which has been 
taken on behalf of the defendants appellants, is allowed to be 
raised and is decided in their favour, the Court is not called upon 
to consider whether the plaintiff creditor is enfitled to a mortgage 
decree against the sons of the deceased mortgagor. 

It has been strenuously contended, however, on behalf of 
the respondent that as the plea of limitation was not taken in 
either of the Courts below, nor included in the grounds of appeal 
to this Court, the objection ought not to be allowed to be pressed 
at this stage. This contention raises two questions which must 
be separately considered, namely, frs¢, whether it is obligatory 
upon a Court of appeal, under section 4 of the Limitation Act, 
to deal with the question of limitation and dismiss the suit on 


that ground, although limitation has not been set up as a defence ' 


in any previous stage of «he proceedings, and, secondly, whether 
an appellant who has not raised the question of limitation in 
the memorandum of appeal, is entitled as a matter of right to 
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invite the Court to decide the point, or, whether he is bound 
to obtain leave of the Court under section 542 of the Civil 
Procedure Code. The second question may be conveniently 
considered first, 

The answer to the second question depends, upon the effectto - 
be attributed to section 542 of the Code of Civil Procedure. The 
provisions of section 542, in my opinion, do not control and are 
not controlled by the provisions of section 4 of the Limitation Act. 
The two sets of provisions are independent of each other, though in 
the exercise of its judicial discretion under section 542 of the Civil 
Procedure Code, a Court may well have regard to the mandatory cha- 
racter of section 4 of the Limitation Act. If the question of limita- 
tion has not been raised in the grounds of appeal, leave of the 
Court must be obtained under section 542. In support of this view; 
reference may be made to Aarmishen v. Dipa (1), Ahmad Ali v. 
Warts Husain (2), and yin Baw v. Manng Lon (3). It is, there- 
fore, necessary to consider whether in the present case, the Court 
ought to exercise, in favour of the appellants, its discretion under 
section 542, Civil Procedure Code, and allow them to take the 
point of limitation, though it has not been taken in the memor- 
andum of appeal. The respondent does not suggest that he has 
been taken by surprise, nor does he contend that he would have 
been in a better position if the point had been included in the 
grounds originally. Under these circumstances, I think, leave 
ought to be granted under section 542 of the Civil Procedure Code. 

This leads me to the first question, whether it is obligatory 
upon this Court, as a Court of appeal, to entertain the question 
of limitation, ande dismiss the suit on that ground, although 
limitation has not been set up as a defence at any previous sfage 
of the proceedings. The answer seems to me to depend upon a 
well-established principle. If the determination of the question of 
limitation turns upon facts which were not investigated by reason 
of the omission of the defendant to take the plea of limitation in 
the Court of first imstance, the Court of appeal cannot be 
invited to entertain the point, and remand the case for fresh in- 
vestigation ; if, however, the point arises on the face of the plead- 
ings or on the fact found, the question must be considered. The 
true rule is laid down by Mr. Justice Banerjee in the case of Vadhu 
Mandal v. Kartick Mandal (4), where that learned Judge observed 
that section 4 of the Limitation Act which requires that the 


(1) (1891) I. L. R. 18 All. 580. (8) (1904) 2 Lower Burma B. 287, 
(2) (1898) I. L R. 15 All. 123. (4) (1903) 9 O, W. N. 58. 
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Court should give effect to the rules of limitation, even though 
limitation may not be set up in defence, applies to a Court of 
appeal when the point appears on the face of the record and 
does not stand in need of being developed by evidence. This 
distinction, which appears to me to be well-founded on reason, 
principle and convenience, is recognised in the cases of Mapon v. 
Maung San Baw (1, Mangun Fha v. Dolhin Golab Koer (2), 
Harak Chand v. Deo Nath (3, and Deo Narain v. Webb (4). 
The cases of Atma Ram v. Sardar Koer (5), Ahmad Ali v. Waris 
Husain (6), Dattu v. Kusai (7), Shtvapa v. Dod Nagaya (8), do 
not lay down any inconsistent principle ; they only show that a 
Court of appeal will not entertain a question of limitation for 
the first time, when to do so would render necessary a fresh 
enquiry into the facts. This view is identical with that taken 
by Mr. Justice Wilson in the case of Raghu Nath Singh 
Manku wv. Pareshram Mahata (9), where that learned Judge 
observed as follows: ‘ The effect of section 4 of the Limitation 
Act, as I understand it, is simply this; whenever a case is properly 
before a Court, whether it ts a Court of appeal or a Court of 
first instance, it is bound to take notice of the question of limita- 
tion, but in order to enable the appellate Court to do that, the 
case must be before it." This is also borne out by the observa- 
tions of the Judicial Committee in Venkata v. Bhashya Karlu (10), 
where their Lordships indicate the test to be, does the question 
of limitation arise upon the ‘pleadings or upon the evidence. 
Apart, however, from the question of the right of the appellant 
to raise the point, it is incontestable, that it is the duty of the 
Court to deal with the matter, provided it arises on the pleadings 
ot on the facts found (if the case is in a Court of second appeal) 
or, on the materials on the record (if the case is in a Court of 
first appeal) [Ambala v. Nadurakat (11), Harnarain v. Bhagwant 
Kuar (12) where the Judicial Committee said: ‘ The statute 
is there, and the Judges are bound to take judicial notice of it ”]. 
I must hold, therefore, that section 4 of the Limitation Act 
applies to an appellate Court, subject to the restriction I have 
explained. I have arrived at this conclusion independently of 
ilustration (a), because it has been said that illustrations cannot 


(1) (1901) 2 Upper Burma R. 446. (5) (1884) 4 All, W. N $27. 
(2) (1888) I. L. R. 25 Calc. 602 (695). (6) (1898) I. L. R. 15 All 193. 
(8) (1897) I. L. B. 25 Calo. 409 (410). (7) (1884) I. L. B. 8 Bom. 53b. 
~ (4) (1900) I, L. B. 28 Calc. 86. (8) (1886) 1. L. R. 11 Bom. 114. 
(9) (1882) I, L. R. 9 Calo. 685. 
(10) (1902) I. L. R. 25 Mad. 367, at 870, 878; L. R. 20 T, A. 76, 
5 R 6 Mad. 326. 


(11) (1888) T, 
(19) (1891) 1. L. R. 18 All. 300 (804). 
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control the meaning of a section [Koylash v. Sonatun (1), 
Nanak Ram v. Mehin Lal (2)] though the Legislature has 
sometimes deemed it necessary expressly to repeal them [Act. 
Il of 1882, Schedule]. Now, what is the effect of the application 
of these principles to the case before us? It is not denied that 
the whole case is properly before this Court. It cannot also be 
denied that the question of limitation arises on the face of the 
pleadings. It is, therefore, not merely open to this Court, but 
it is also its duty, to consider the plea of limitation and give 
effect to it, if it is well-founded. 

There is another contention of the respondent which was 
vigorously pressed and to which reference is necessary. It was 
argued by the learned vakil for the respondent that we are 
precluded by the decision of their Lordships of the Judicial 
Committee in the case of Ramgopal v. Shamskhaton (3); 
from entertaining the question of limitation. It was seriously 
suggested that, according to the construction placed by the 
Judicial Committee upon section 584 of the Civil Procedure Code, 
theterm " specified" in the section, means “specified in the 
memorandum or grounds of appeal" and, therefore, as a 
necessary consequence, it is not competent to a Court which 
hears an appeal from an appellate decree, to deal with any 
question which has not been specifed in the memorandum 
of appeal. The contention in substance is that section 542 
is inapplicable to appeals from appellate decrees. I am entirely 
unable to hold that there is any foundation for this argument. 
The question which was raised before the Judicial Committee 
in Ramgopal v. ohamskhaton (3, was as to the meaning 
of the phrase ‘specified law or usage" in section 584. 
The contention before the Privy Council was that "specified 
law" meant "Statute law," and that by ''usage having the 
force of law" was meant "the common customary law of the 
country or community." This contention was negatived, and 
it was ruled that “specified” meant "specified in the memo- 
randum or grounds of appeal" There was no suggestion 


before the Judicial -Committee that if a ground was not 


specified in the memorandumeof appeal, it could not be urged 
at the hearing, even if the Court of appeal allowed it to be 
taken under section 542. No such question was raised, and, 
consequently, could be taken to have been decided either 


(1) (1881) I. L. B. 7 Calo. 182 (2) (1877) l L. R, 1 All. 487. 
(8) (1892) I L. B. 20 Calo, 9 
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directly or by implication. I entirely agree with the learned 
Judges of the Allahabad High Court that section 542 of the Civil 
Procedure Code applies to appeals from appellate decrees 
[Ahmad Ah v. Warts Husatn] (1) My view, then, of the 
combined effect of section 4 of the Limitation Act and of 
sections 542 and 584 of the Civil Procedure Code is this: The 
appellant is not entitled, without the leave of the Court, to 
urge or be heard in support of the ground of limitation, if it 
has not been set forth in his memorandum of appeal. The 
appellate Court may grant the leave ; whether it should do so, 
depends on the circumstances of the case. But the appellate 
Court may, of its own motion, consider the question of limitation, 
though the plea has not been taken in the memorandum of 
appeal, and rest its decision on that ground, provided that 
the opposite party is given adequate opportunity to be heard 
onthe point. In either case, however, the bar of limitation 
_ must be patent on the face of the proceedings. 

As regards the plea of limitation in thi§ particular case, 
there can be no possible controversy that it must prevail. The 
mortgage by way of conditional sale which the plaintiff seeks to 
enforce, was executed on the 2oth January 1887 ; the mortgage 
money was repayable on the 24th January 1891; the present 
action was commenced on the 23rd April 1904. To avoid all 
question of limitation, the plaintiff alleged in his plaint that the 
mortgagor died about ten years before suit, after making a pay- 
ment on account of interest. This statement has been found 
to be doubly false ; the mortgagor died in November 1887, and, 
the alleged payment, which was attempted to be proved by the 
evidence to have been made on the 30th December 1887, was a 
myth. The suit is, therefore, manifestly barred under Article 132 
of the Second schedule of the Limitation Act. That Article 132 
governs the case, and, not Article 147, is conclusively shown by 
the cases of Girwar Singh v. Thakur Naratn Singh (2) and 
NMlcomal Pramanick v. Kamini Koomer Basu (3). The learned 
vakil for the respondent argued, however, that the decision of 
the Full Bench in the former of these cases is erroneous, and, 
he relied upon the cases of Shrò Lalv. Ganga (4), Datto v. 
Vithu (5) and Narayana v. Venkqgta (6), in support of the view 
that Article 147 is applicable to cases of this description. I agree 
with the learned Chief J ustice, that the respondent is not entitled 


(1) (1893) I. L, R. 16 All. 123 (127). (4) (1884) I, L. B. 6 All, 651. 
(2) (1887) I. L. B. 14 Cale, 780. (5) (1895) I. L B, 20 Bom. 408, 


(3) (1891) I. L. R. 20 Oale. 269. (6) (1902) L L. B. 25 Mad, 220. 
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to challenge the decision of the Full Bench in Girwar Singh v. 
Thakur Narayan (1), which is binding on this Court till it is set 
aside by the Judicial Committee or over-ruled by a Special Bench 
of this Court constituted for that purpose ; it is not open to this 
Bench which was constituted for the consideration of a different 
question, to examine the validity of the decision of the Full 
Bench. The conclusion is, therefore, irresistible that there is no 
answer to the objection of limitation. 5 

It was suggested by the learned vakil for the respondent, 
and I am disposed to agree with him so far, that the position in 
which his client finds himself, is one of considerable hardship. 
He points out that in the Courts of the Central Provinces, 
within the jurisdiction of which the suit was instituted, the view 
seems to have prevailed that upon a true construction of Arti- 
cles 132 and 147 of the Limitation Act, Article, 147 must be 
taken to apply to foreclosure suits on the basis of mortgages by 
way of conditional sale [Ghastram v. Duhckhand (2), Fagmohan — 
v: Chaitu (3), Murat Singh v. Ramlal (4), and Mohamed Amin 
v. Fan Patel (5).] If the case had been heard finally by the 
Judicial Commissioner of the Central Provinces, no question of 
limitation would probably have been raised ; but,.as by reason of 
the transfer of Sambalpur to the jurisdiction of this Court, the 
appeal comes to be heard by this Court where a different interpre- 
tation has been put upon the provisions of the Limitation Act, 
afatalobjection to the suit becomes possible. This may be 
hard on the plaintiff ; but the learned vakil does not argue that 
for this case, the Court is bound to adopt the interpretation 


which prevails in the Courts of the Central Provinces. I must 


hold, therefore, that there is no answer to the objection that the 
suit is barred by limitation. I may add that, upon the facts as 
disclosed in the judgments of the Courts below, the claim is 
unquestionably very stale, and, if there is any case in which a 
Court ougbt to exercise its discretion under section 542 of the 
Civil Procedure Code, this is pre-eminently of that description. 
On these grounds, I hold that the plea of limitation ought to be 
entertained and allowed, the appeal decreed, and the suit dis- 
missed, but without costs. 


Caspersz J.—l agree. -> — Sharfuddin J.—1 agree. 


B. M. . ae decreea. 
(1) (1887) I. L. R. 14 Eur 780. (8) (1894) 80. P. L. R. 65. 
(2) (18877 2 0, P. L (4) Quad C. P. L. R. 88. 
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CRIMINAL REVISION. 


Before Mr. Fustice Mitra and Mr. Fustice Caspersa. 
MONI MOHUN MONDOL 


V. 


ISWAR CHUNDER MUKERJEE.* 


Criminal Procedure Code (Act V of 1898), Secs. 498, 437, 430— Evcidenos, 
taking of or direction to take- Jurisdiction. 


Section 437 of the Criminal Procedure Code does not authorise a Sessions 
Judge or a District Magistrate to take evidence or to direct evidence to be 
taken supplementing the evidence given in the lower Court, The Sessions 
Judge or the Magistrate is authorised to direct a further inquiry, but not to 
' take evidence or direct evidence to be taken. Under section 428, an appellate 
Court dealing with an appeal may direct additional evidence to be taken or 
itself record such evidence. The High. Court, under section 439 of the Code, 
has powers as an appellate Court to direct evidence to be taken, 


Rule obtained by the tenant, Petitioner. 
Babu Atulya Charan Bose for the Betitioger. 
Babu Atul Krishna Roy for the Opposite Party. 





The facts appear sufficiently from the judgment which was 
delivered by 


_ Mitra J.—This case has a somewhat long history. It appears 
that in a rent suit certain receipts were filed by the defendant 
who is the petitioner before us. The Munsiff arrived at the 
conclusion that the receipts were.not genuine and decreed the suit. 
On appeal, the District Judge was also of the same opinion. 

" After the disposal of the appeal, an application was made to 
the successor of the Munsiff who had decMled the rent suit for 
sanction to prosecute the petitioner under section 471, Indian 
Penal Code. The sanction was granted and then the case under 
section 471 came up before the Sub-Divisional Magistrate of 
Diamond Harbour. His finding is summed up, in the following 
‘words :—' From what I have shown above, it is clear that not 
only thereis no evidence to show that the rent receipts, A 14 and 
A 15, are forged ones, but that there is positive evidence to show 
that the former is a genuine one and that there are reasons to 
believe that the latter also is not a forged one. As regards 
the rent receipt, Exhibit A 17, fio satisfactory or reliable evidence 
have been adduced by the prosecution to prove that it is a forged 


* Criminal Revision Oase No. 679 of 1907, against the order of C, P. 
Beacheroft Esq., Sessions Judge of 24-Perganas, dated the 25th May 1907 
reversing that of Babu Prosonno Kumar Karforma, Sub-Divisional Magis- 
trate of Diamond Harbour, dated the 21st March 1907. 
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rent receipt.” He accordingly discharged the accused under 
section 209 of the Code. 

An application was thereafter made by the complainant to 
the learned Sessions Judge of Twenty-four Perganas under 
section 437 of the Code. The learned Sessions Judge was 
evidently of opinion that the evidence on the record was not 
sufficient either for a commitment to a Court of Sessions or for 
a conviction. He accordingly passed the following order :—' It 
appears however, that the complainant has been asked no ques- 
tions as to the genuineness of the three rent receipts which form 
the subject of the proceedings. The only statement of his touch- 
ing the point is that he got sanction to prosecute the accused for 
having filed forged receipts. Apparently neither his pleader nor 
the Magistrate asked him whether the signatures on the receipts 
were genuine or forged. "The record will accordingly be returned 
to the Magistrate to put necessary questions to the complainant 
on this point. The accused will, of course, be given an oppor- 
tunity to cross-eXamine further on the point. The record must 
be returned with the supplementary evidence." 

Section 437 of the Code does not authorize a Sessions Judge 
ora District Magistrate to take evidence or to direct evidence to 
be taken supplementing the evidence given in the lower Court. 
The Sessions Judge or the Magistrate is authorized to direct a 
further inquiry but not to take evidence or direct evidence to be 
taken. Under section 428, an appellate Court dealing with an 
appeal may direct additional evidence to be taken and itself record 


“such evidence. This Court, under section 439 of the Code, has 


powers as an appellgte Court to direct evidence to be taken. No 
such powers are given to the Sessions Judge or the District 
Magistrate under section 437 of the Code. The order, therefore, 
of the learned Sessions Judge is set aside as an order passed 
without jurisdiction. 

Then comes the question whether we should set aside the 
order of the Sub-Divisional Magistrate of Diamond Harbour and 
direct a further inquiry or direct the learned Sessions Judge to 
deal with the case according to law. Having regard to the 
strong opinion expressed by the Sub-Divisional Magistrate, we 
think that it is not desirable that the case should be allowed to 
proceed further. We direct that thege be no further inquiry 
into the matter and that further proceedings to be stayed. . 

A. T. M. Rule made absolute ; further proceedings stayed. 
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CRIMINAL REFERENCE. 


Before Mr. Fustice Mitra and Mr. Fustice Casperss. 
EMPEROR 


v. 
KAMAR ALI. 
Indian Penal Code (Act XLV of 1860), Secs, 147, 140, 896— Rioting — 
Jury, verdict. of —Physicial condition — Tertimony, 

In a case under sections 147 and 825 read with section 149 of the Indian Penal 
Code, the accused put in a written statement that as he was & man of nearly 
75 years of age, infirm and old, he had lost full vigour and was incapable of 
taking a part-in & riot. There were witnesses who proved that the accused 
had given orders to beat. The jury saw the physical condition of the accused 
and came to the conclusion that he was incapable of taking part in a riot 
and declared him not guilty : l 

Heid, that the verdict of the jury was to be preferred to the testimony 
of the witnesses. The jury were competent to decide whether an accused of 
the physical condition was capable of taking part in a riot or whether he 
could have had the courage to be at a place where a riot took place. 

Reference under section 307 of the Criminal Procedure Code 
by the Additional Sessions Judge of Dacca, disagreeing with the 
verdict of the jurors, that the accused was not guilty of offences 
under sections 147 and 325 read with section 149, Indian Penal 
Code. . 

The material facts appear from the judgment. 

Mr. Douglas White and Babu Rajendra Chunder Guha 
for the Crown. 

Mr. E. N. Chowdhury and Babu Manmatha Nath Mukerji 
for the Accused. e 

The judgment of the Court was delivered by 

Mitra J.—This is a Reference under section 307 of the 
Code of Criminal Procedure, by the Additional Sessions Judge 
of Dacca, in a case under section 147 and section 325 read with 
section 149, Indian Penal Code, against one Kamar Ali, The 
trial was a supplementary one and two persons were tried. 
The Jury were of opinion that both the persons were not guilty ; 


but the learned Judge accepted the verdict of the Jury as E 


regards the accused: Gani and did not accept their verdict as 
regards Kamar Ali, and hence this Reference. 

There is, according to the heads of the charge that we have 
before us and the letter of Reference, a large mass of oral 
evidence to show that the accused Kamar Ali gave the order to 


* Criminal Reference No, 16 of 1907 by G, O. Banerjee, Esq, Additional 
Sessions Judge of Daoca, dated the 4th May 1907. 
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beat. Itis also admitted that there was an occurrence on the 
23rd March 1906 in Simulia and that the parties to the fight 
were the people of Simulia; on one side and those of Horgaz 
on the other. The question really is, whether the accused 
Kamar Ali was present at the spot and gave the order to beat. 
It is admitted that he took no active part in the fight ; he is 
said to have simply given the order to beat. But, in the 
written statement which he has put in, he states that he is a 
man of nearly 75 years of age, infirm and old y he has lost full 
vigour and is incapable of taking a part in a riot. The learned 
Judge in his charge to the Jury refers to this plea and refers to 
the evidence of Anu, one of the prosecution witnesses, to. show 
that a year ago, when the fight took place, Kamar Ali was much 
stronger and capable of taking part in a riot. The learned 
Judge fairly put the matter to the Jury. They themselves 
saw the physical condition of the accused, whether he was fit, 
a year before, to £ake part in the riot or whether he could 
venture to be at the place where a riot was likely to take place. 
There was not much to show except the evidence of Anu, who 
was very much interested in the prosecution, that the accused 
was so capable. The gentlemen of the Jury are, in a matter 
like this, more competent than we are to decide whether an 
accused of the physical condition which we have just referred 
to was capable of taking part ina riot or whether he could have 
had the courage to be at a place where a riot would take place. 
The Jury were unanimously of opinion that the accused was 
not guilty, and we have no doubt that they based their opinion 
on what they saw of the accused. We have not that advantage. 
We cannot pronounce, merely because a number of witnesses 
have said that the accused had given the order to beat, that 
the Jury were wrong in their verdict. At all events, the accused 
is entitled to the benefit of the doubt which the Jury had in 
their minds and we are bound to give effect to the opinion of 
the Jury, in a case like this. We cannot say that either the 
verdict ofthe Jury was perverse or that they were really wrong 
in their opinion. We accordingly direct that the accused 
Kamar Ali be discharged. 


Let the record be returned to the lower Court. 
A. T. M. Accused discharged. 
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FULL BENCH. 


Before the Hon'ble R. F. Rampini, Acting Chief Yuste, 
Mr. Fustice Brett, Mr. Justice Mitra, Mr. Justice Woodroffe 
and Mr. Fustice Mookerjee. 


IJJATULLA BHUIYAN AND OTHERS 
vU 


2: CHANDRA MOHAN BANERJL?* 


Appeal, forum— Mesne. profits—Interest—Suil, original, value of— Court Fees 
Act (VII of 1870), Seo, 11—8Suits Valuation Act ( VII of 1887), Bec, 8— 
Statute— Language of doubtful import. 


Where a plaintiff definitely fixes a certain sum as the amount of his claim, 
this ia the value of the original suit and the appeal les accordingly: but 
when he fixes a certain sum as the amount of bis claim only approximately 
or tentatively and prays that the amount of his claim may be ascertained 
in the course of the suit. the general rale is that the amount found by the 
Court to be due to him is the value of the original syit for the purpose of 
determining the forum of appeal. 

Per Curiam,—When in a suit for possession of land and mesne profits, 
which is originally valued at a sum below Rs. 5000 and which is instituted 
in the Court of a Subordinate Judge, but in which the whole amount actually 
found due, inclusive of mesne profits paynble by the defendant to the plaintiff, 
is over Rs, 5000, an appeal hes to the High Court and not to the District 
Court. 

Gulab Khan v. Abdul Wahab Khan (1) approved. 

In eatimating the value of the original suit, the interest on the amount of 
mesne profits subsequent to the institution of the suit is not to be taken into 
consideration. i 

Per Mookerjes J.—The value of the original suit means the value of 
the relief claimed in the original suit, The valuation of a suit as made by the 
plaintiff may be either definite or approximate. In the latter case, the relief 
claimed is tentative and not final and sucht approximate valuation does not 
determine the forum of appeal. The Court makes an investigahon and 
determines the amount which the plaintiff is entitled to recover. When the 
plaintiff upon such adjudicaion accepts the amount determined by the Court, 
the value of the relief obtained by him which is in substance also the relief 
claimed by him is the value finally determined. In such a case, if the 
defendant prefers an appeal, he 1s entitled to proceed on the assumption, that 
the real value of the original suit is the value as adjudged by the Court and 
accepted by the plaintiff, Ifsuch value exceeds Rs, 5,000, the appeal lies to 
the High Court. . 

Gulab Khan v. Abdul Wahab Khan (1) considered. - ð 


* Full Bench Reference in Appeal from Original Order No. 492 of 1905 
agninst the decision of Rabu Ananda Nath Mozumdar, Subordinate Judge 
of Mymensingh, dated the 8th August 1903. 
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Mohini Mohan v. Satis Chandra (1), Nogendra Nath v. Russik Ohandra (2), 
Nilmony v. Jagabandhu (8) and Modhe ponder Roy v. Prosonno Kumar 
Dadi (4) approved. 

The forum of appeal depends not merely upon the value as  adjudged but 
upon the value as accepted by the plaintiff after adjudication. 

Rameswar Mahton v. Dilu Mahton (5) referred to and doubted, 

Madho Das v Ramji Patak (6) discussed. 

When the plaintiff accepts the decree for the amount of mesne profits 
found and allowed by the first Court, the original valuation made in the plaint, 
which was approximate and tentative, is altered and the valuation as deter- 
mined by the first Court becomes the plaintiff's valuation. 

Where the plaintiff asked for past as well as future mesne profits and paid 
Court-fees on the amount claimed for past mesne profits only, the provisions of 
Section 11 of the Court Fees Act were applicable in respect of the whole suit. 

Dwarka Nath Biswas v Debendra Nath Tagore (T) approved, 

Ram Krishna Bhikaji.v. Bhima Bai (8) dissented from, 

Under section 8 of the Suits Valuation Act, the value of the suit upon 
which the Court-fee has been assessed and paid without objection, is the 
value for the purposes of jurisdiction, 

Where a Statfite uses language of doubtful import .and has been 
interpreted in a particular manner for a number of years, the Interpretation 
given to that obscure meaning may reduce the uncertainty to a fixed rule, 


Reference to a Full Bench. 

Appeal by the Judgment-debtors, 

Application for the determination of the amount of mesne 
profits. 

The case first came on for hearing before Mitra and 
Caspersz JJ. who referred it to a Full Bench by the following 


ORDER OF REFERENCE, 


This appeab is from an order of the Subordinate Judge of 
Mymensingh dated the 8th August 1905, determining the 
amount of mesne profits payable by the defendants, judgment- 
debtors, to the plaintiff, decree-holder. The suit was instituted 
on the 27th March 1895 on a valuation of Rs. 2,223-5 annas 
3 pies; that is to say, for possession of the land, the suit was 
valued at Rs. 1,025, and for mesne profits, up to the date of the 
institution of the suit, it was valued at Rs. 1,198-5 annas 3 pies. 

On the 24th March, 1895, the Subordinate Judge decreed 
the suit, so far as it related to the possession of land, and 
directed the ascertainment of mesne profits in execution of the 


* 
(1) (1800) I. L. R. 17 Cale 704. (3) (1901) 6. C, W. N, 348 
à) U -— o» dod. AM 28 Calc. 586. 
nrepo eg. Appeal No, 32 of 1898 decided d 
ae n A the ae January 1901. icd us 
(5) (1894) R. 21 Oale. 550, (7) (1808) I. L. R. 33 Cale. 1233. 
(6) (1894) I. L, R. 18 Ail. 286. (8) (1890) I. L, R. 15 Bom. 410. 
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decree. The plaintiff had claimed mesne profits not only for 
the period before the institution of the suit, but also, for the 
period subsequent to the suit and up to the date of delivery 
of possession. The amount of mesne profits which has now 
been ascertained as payable to the plaintiff is Rs. 22,335-7 annas 
7 pies 11 kranti, but the amount of mesne profits up to the 
date of the institution of the suit has been ascertained to be 
Rs. 3,867, 8 annas-8 pies inclusive of interest, at I2 per cent. 
per annum up to the date of suit. If to this figure be added 
the sum of Rs. r,o25 being the value of the land, the value of 
the suit as laid would be only Rs. 4,892, 8 annas-8 pies leaving 
out of consideration subsequent mesne profits. 

The defendants have appealed to this Court from the order 
ascertaining mesne profits, as if the suit had been valued at 
a sum over Rs. 5,000 and as ifclause (a) of section 21, sub- 
section (1) of the Bengal, North-Western Provinces and Assam 
Civil Courts Act did not, and clause (b) of the said sub-section 
did apply. ki 

A preliminary objection has been taken to the hearing of 
this appeal on the ground that the appeal, if any, lies to the 
District Court and not to this Court, because the value of the 
suit was below Rs. 5,000. 

It appears to us that there is a conflict of authorities on the 
question of the forum of appeal in such a case; namely, 
whether the District Court or this Court has jurisdiction. In 
Nogendra Nath Mozumdar v. Russtk Chandra Rat (1), this 
Court held in a suit for accounts which had been laid ata 
sum below Rs. 5,000, but in which, when he accounts were 
directed to be taken, the amount payable by the defendant 
to the plaintiff was claimed to be over Rs. 5,000, that the 
appeal lay to the District Court; but, in Mohini Mohan Das 
v. Satis Chandra Rai (a), and Gulab Khan v. Abdul Wahab 
Khan (3), which were cases of mesne profits, and accounts, 
respectively, the appeals were allowed to this Court, notwith- 
standing the fact that the values of the original suits did not 
exceed Rs. 5,000. In these cases the amounts ascertained by 


the lower Courts to be due were over Rs. 5,000. The proce-' 


dure in cases of rendition of accounts and ascertainment of 
mesne profits is, to all,intents and purposes, the same, and, 
in our opinion, thereshould be no difference in the application of 
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section 21, sub-section (1) of the Bengal, North-Western 
Provinces and Assam Civil Courts Act. 

We think it desirable that the question raised in this case 
should be answered by a Full Bench. We accordingly refer it 
to a Full Bench, the question being whether, in a suit for 
possession of land and mesne profits which was originally valued 
at a sum below Rs. 5,000, but in which the whole amount 
actually found due, inclusive of mesne profits payable by the 
defendant to the plaintiff, is over Rs. 5,000, an appeal lies to 
this Court or to the District Court. 

Babu Dwarka Nath Chakrabarti for the Appellants.—The 
question is what meaning should be given to the expression “ the 
value of the original suit" in section 21 cl. (a) of Act XII of 
1887 (Bengal, North West Provinces and Assam Civil Courts Act). 
In Gulab Khan v. Abdul Wahab (1), it has been held that the 
amount found by the Court to be due to the plaintiff is the value 
of the original suit. All the authorities have been discussed in 
this case. The prbsent case comes exactly within the purview of 
this ruling. The valuation in this suit is uncertain as to some 
portion and certain as to another. 

‘Value of the suit’ means value of the relief sought by the 
plaintiff. When the relief.as to the mesne profits is claimed, the 
question is “ what is its value?” There is no conflict between the 
cases of Mohini Mohan v. Satis Chandra (2) and Gulab Khan v. 
Abdul Wahab (1). The only case which seems to be in conflict 
is Nogendra Nath v. Russtk Chandra (3), Rameswar v. Dilu 
Mahton (4). The case is not in point, that is discussed in the 
case Of Gulab Khan v. Abdul Wahab (1), at page 368. In the 
present case the mesne profits have been ascertained to be 
Rs. 22,000 ; therefore, an appeal lies to the High Court. There 
is really no conflict between these cases. In the case of Nagendra 
Nath v. Russtk Chandra (3), the valuation was at first Rs. 2,000, 
then Rs. 9,000 and then in the petition under section 622, Civil 
Procedure Code, Rs. 4,500 (see pages 347, 348). The Court 
depended upon the valuation of the plaintiff; there was no 
adjudication. The principle is not in conflict. It was below 
Rs. 5,000 at the beginning and below Rs. 5,000 at the end. 

[Mrrra J.— What do you think of the case Rameswarv. Dilu 
Mahton (4)?] : 

There the question was whether the Munsiff had jurisdiction 


(1) (1904) I. L. B. 31 Calo. 865 ; 8 C, W. N. 283. 
(3) (1890) I. L. R. 17 Calc. 704, (3 ) (1901) 6 0. W. N. 346, 
(4) (1894) Í, L. B, 21 Calc, 550. 
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to try the amount of mesne profits ; no question as to where an 
appeal will lie, was raised. 

[MooKERJEE J.—The question was, what was the value of 
the suit. Where lies the difference in principle? What do 
you say to the case of ZVzimony v. Jagabandhu (1)?]. 

The latter case is in my favour. Here the adjudicated value 
is less than Rs. 5,000. The High Court held that the party can 
challenge that value in the High Court. The original claim in 
the present case was Rs. 2,223, consisting of two items, viz, 
value of the land and mesne profits up to the institution of the 
suit; in addition to this there was a prayer for an additional 
amount of mesne profits as found due ; so here a portion of the 
claim is indefinite and a portion definite. 

[MookERJEE J.—Do you want to include mesne profits and 
interest after the institution of the suit, that is pendente lite— 
can you apply the same principle in the case of a mortgage suit ? 

„Assume that the original value is based on principal Rs. 4,000, 
interest Rs. 800; on adding interest Fe lite, decree given 
is for a sum above Rs. 5,000 where will the appeal lie ?] 

Here the value could not be ascertained at the date of the 
suit. Besides mesne profits include interest (See Krskort 
Lal v. Sharut Chunder (2). This case throws a good deal of 
light, though not exactly in point. At the bottom of page 595 
Sir Richard Garth says that claim for mesne profits is to be 
considered as part of the suit. This practice has been followed 
for a series of years. Hence I submit there is no conflict and no 
reference lies. 

Babu Taraktshore Chowdhury (with hem Babus Chandra 
Kant Ghose and Nogendra Nath Mrtter) for the Respondent.— 

The value in the plaint ought to determine the forum of the 
suit as well as that of appeal. It is not the amount decreed. The 
principle laid down in Gulab Khan v. Abdul Wahab (3) is too wide. 

[Mirra J.—The value of the suit was not ascertained till the 
determination of the mesne profits.] 

The jurisdiction not only of the appellate Court but also of 
the first Court is determined by the value. The expression "t value 
of the suit” occurs in section 19 as well as in section 21 of 
Act XI of 1887. This will determine the forum of the suit as 
well as appeal. Under sgction 6 of the Court Fees Act, the suit 
must be valued. 


(1) (1896) I. L.iR. 28 Calo, 536. (2) (1882) I. L. R. 8 Calc. 593. 
(3) (1904) I, L. B. 81 Calo. 365; 8 O. W. N. 288. 
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[Mirra J.—Valued for the purpose of the Court Fees Act. 
Valuation for the purpose of the Court Fees Act and valuation 
for jurisdiction are different.] 

My first argument is that the suit must be valued for the 
purpose of the Court Fees Act as well as for jurisdiction. I 
refer to section so of the Civil Procedure Code. 

[Mirra J.—Suppose the value is Rs, 1,001. , Suit is filed in 
Subordinate Judge’s Court, Mesne profits are ascertained to be 
Rs. 10,000. Do you say the appeal lies to the District Judge ?] 

Yes, my contention goes so far as that. I refer to Chapter III, - 
sections 6, 7 and 11 of the Court Fees Act. Section 7 says about 
the valuation of the suit. 

[MookEgRJz& J.—Should not you read sections 7 and 11 
together ?] 

Suppose a suit is filed in the Munsiff's Court for possession 
of land valued at Rs. 600 and mesne profits Rs. 400. , After 
decree, mesne profits found to be more than Rs. 500 ; total value 
say, above Rs. 2,000. The Munsiff had no jurisdiction to try such 
a suit and consequently, the whole adjudication is null and void, 
being without jurisdiction, if retrospective effect be given. 

[MooKERJEE J.—There is nosuch difficulty in the present case]. 

There is no provision "in the Civil Procedure Code or any 
where else that the valuation in the original suit is altered 
by the determination of the mesne profits. In section 21 cl. (a) 
of Act XII of 1887, “value of the suit" must be taken to be 
such in all casés, though it will lead to absurdity. It will lead 
to absurdity, if retrospective effect is to be given. Suppose the 
Munsiff determines*"mesne profits to be above Rs. 1,000. In that 
case, the Munsiff has no jurisdiction and his decision is null and 
void. The plaint is then filed in the Subordinate Judge's Court, 
which determines the value to be less than Rs. 1,000 and there- 
fore, not entertainable by him. Where will the plaintiff now go ? 

[MOOKER]JEE J.—No inflexible rule probably can be laid down 
which will cover all cases.] 

I refer to section s4 of the Civil Procedure Code. If the 
value of the suit determines the forum of the suit, the same shall 
determine the forum of the appeal. Ireferto the previous law 
on the subject, viz. Act VI of 1871, section 22. “ Amount or 
value of the subject matter in dispute," emight mean the value of 
the amount decreed, and that this was the meaning is clear from 
Doolee Chund v. Nirban (x). 

° (1) (1872) 18 W. B. 261. 
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[Mirra J.—Suits for mesne profits and accounts are suits of 
exceptional character.] 

[MOOKER]JEE J.—Take the contrary case ; value of the land is 
Rs. 30,000 and mesne profits ascertained, Rs. 500. Then an 
appeal,so far as the land is concerned, lies to the High Court, 
but so far as mesne profits are concerned, where will it lie ?]. 

1 submit, to the High Court, and I rely on the case of 
Nilhnnony v. Fagabandhu (1). I refer to the case of Madho Lal v. 
Ranjit Patak (2) at page 288. If the amount decreed will 
determine the forum, then'it should be the amount determined 
by the final Court. In order to avoid such anomaly, the 
Legislature has said that the value of the suit 1s to be determined 
by the amount given in the plaint. The principle of the case of 
Nogendra Nath v. Russtk Chandra (3), is the same, though the 
facts are different. 

[MOOKERJER_J.—You want to ignore the mesne profits after 


.the institution of suit and also interest, on what principle ?]. 


I refer to sections So, 211 and 212, Cifil Procedure Code. 
At the date when the action was commenced, these mesne profits 
had not accrued due, and it is only by reason of the provisions 
of section 211, Civil Procedure Code, that the Court might make 
a decree for payment of such mgsne profits in the suit. I rely 
on Mohint Mohan v. Satis Chandra (4). Section 11 of the 
Court Fees Act would not have been applicable if the plaintiff 
did not claim, but the Court gave, mesne profits; See Ram 
Krishna v. Bhima Bai (5). 

[MookxRJEE J.—Has not some doubt been thrown on this 
case by Rampini and Harington JJ. in the case of Dwarka 
Nath x. Debendra Nath (6) ?] 

The case of Ram Krishna v. Bhima (5) is followed in 
Maiden v. Jana&iramayya (7). 

As regards interest on mesne profits, see Wameswar v. Dilu 
Mahton (8), and Vithal Hari Athale v. Govind (9). 

Babu Dwarka Nath Chuckerbutty in reply—The first clause 
of section 21 of Act XII of 1887 was considered in Mohini v. 
Satis (4, Gulab Khan v. Abdul Wahab (10), and Nogendra 
Nath v. Russi Chandra (3) The principle enunciated in 
Mohini v. Satis (4) is uniformly followed. The case of Madho 


(1) (1896) L. L. R. 23 Calo? 536. (6) (1906) I. L. R. 88 Calo, 1232. 
(2) (1894) T, L. R. 16 All. 986, (7) (1898) I. L. R. 21 Mad. 371. 
(8) (1901) 60. W. N. 846. (8) (18941 I. L, B. 21 Calc. 550 (658). 
(4) (1890) I. LG R. 17 Cale 704. (9) (1892) I. L, B. 17 Bom. 4l. 

(5) (1890) 1,L.B, 15 Bom, 416 at418. (10) (1904) L L. R, 81 Calc, 865, 
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Lal v. Ranjit Patak (1), is nota binding authority. It does 
not refer to the case of Mohini v. Satis (2), though decided after 4 
years. The case of Atshorilal v. Shurut Chandra (3), is in my 
favour. Claim includes mesne profits up to suit and mesne profits 
after suit and one Court-fee is to be levied, not separately 
but one consolidated Court-fee. The anomaly could be removed, 
if it be held that the plaintiff's claim is to be limited to the value 
up to which amount he Could get relief in that particular Court. 
When the suit is of an uncertain character, so far as the defen- 
dant is concerned, he may be quite content with the value put by 
the plaintiff in his plaint, but the plaintiff may not be contented 
and may say that the value is greater. 

I rely on Radha Raman Munshi v. Surnomoyt (4). The 
decree-holder is entitled to receive interest year by year, on the , 


amount of mesne profits found to be due. 
C. A. V. 


The following judgments were delivered : 

Rampini C. J.—The question raised in the reference to 
this Bench is: “Whether in a suit for possession of land and 
mesne profits which was original valued at a sum below 
Rs. 5,000, but in which the whole amount actually found due, 
inclusive of mesne profits payable by the defendant to the 
plaintiff, is over Rs. 5,000, an appeal lies to this Court or to the 
District Court ? " 

I consider the general rule, applicable to such cases as these, 
has been correctly laid down in the case of Gulab Khan v. 
Abdul Wahab Khan (5) and is to the effect, that "where a 
plaintiff definitely fixes a certain sum as the amount of his 
claim, this must be considered as the value of the original suit 
and the appeal will be accordingly: but when he fixes a 
certain sum as the amount of his claim only approximately or 
tentatively and prays that the amount of his claim may be 
ascertained in the course of the suit, then the amount found. 
by the Court to be due to him must be regarded as the value 
of the original suit for the purpose of determining the forum 
of appeal.” 

Now to apply that rule to the facts of this case. 

The plaintiff claimed, (1) certain land, which he valued at 
Rs. 1,025, and mesne profits up to the date of institution of the 


(1) (1884) T, L. R. 16 All. 286. (3) (1882) I. L. R. 8 Cale. 898. 


(2) 1890) L L. R. 17 Cale. 704. (4) (1908) I. L, R, 30 Oale, 506, 
(5) (1904) T, L. R. 81 Calc. 865. 
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suit, which he valued at Rs. r,198-5-3. His definite claim, 
therefore, came to Rs. 2,223, (2) mesne profits from the date 
of institution of the suit to the date of recovery of possession. 
He made no attempt to estimate the value of these mesne 
profits. 


It is admitted that the amount of the mesne | profits for , 


the period from the date of the institution of the suit up to 
the date of recovery of possession, ascertained by the Court, 
when added to the definite claim made by the plaintiff, as 
explained above, and excluding interest which I do not consider 
should be taken into account when estimating the value of the 
original suit, far exceeds Rs. 5,000. 

In these circumstances, I am of opinion that the appeal in 
this case lies to this Court. I would, accordingly, reply to 
the question put by the referring Judges,—that when in a suit 
for possession of land and mesne profits, which was originally 
valued at a sum below Rs. 3,000 and which was instituted in 
the Court of a Subordinate Judge, but in "which the whole 
amount actually found due, inclusive of mesne profits payable 
by the defendant to the plaintiff, is over Rs. 5,000, an appeal 
lies to this Court and not to the District Court. 

I would return this case to theereferring Judges with this 
reply. Costs to this reference to be costs in the cause. I 
would estimate the hearing-fee at 10 gold mohurs. 


Brett J.—I agree with the Chief Justice. 
Mitra J.—1 agree with the Chief Justice. 


Woodroffe J.—1 agree with the Chief Justice. 

Mookerjee J.—The question which has been referred for 
decision to a Full Bench is, "whether in a suit for possession 
of land and mesne profits, which was originally valued at a 
sum below Rs. 5,000, but in which the whole amount actually 
found due inclusive of mesne profits payable by the defendant 


_to the plaintiffs is over Rs. 5,000, an appeal lies to this Court 


or to the District Court." This question, as will presently be 
shown, is formulated too broadly for the purposes of the 
decision of the case before the Court and it need be considered 
only with reference to suits instituted in the Court of the 
Subordinate Judge.  Spbject to this limitation, therefore, I 
purpose to examine the question. 


The answer to the question referred depends upon the 


construction to be placed upon section 21 of Áct XII of 1887, 
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which provides that “save as aforesaid,” that is, save as to the 
provisions of section 20 which relates to appeals from District 
and Additional Judges, “an appeal from a decree or order of 
the Subordinate Judge shall lie, (2) to the District Judge where 
the value of the original suit in which or in any proceeding 
arising out of which the decree or order was made, did not 
exceed Rs. 5,000, and (4) to the High Court in any other case." 
The whole question turns upon the meaning to be attributed 
to the phrase “ value of the original suit.” It may be observed 
at the outset that the 'value of the original suit? means the 
value of the relief claimed in the original suit; and the three 
cardinal principles which the Legislature had in view when it 
made obligatory upon the plaintiff to value his suit were that 
the value should determine, frs? the jurisdiction of the Court, 
secondly, the Jorum of appeal, and, thirdly, the amount of fees 
leviabe on the plaint. We have no direct concern, on the 
present occasion, with the third of these grounds; but it is 
necessary to poiht out that under section 8 of the Suits Valua- 
tion Act of 1887, the value of a suit as determinable for the 
computation of Court-fees and the value for purposes of 
jurisdiction are identical, except in certain specified Cases, 
namely, except in cases of suits for land, suits to enforce rights 
of pre-emption, suits relating to mortgages, and suits relating 
to specific performance of awards. It is also to be remembered 
that the valuation of a suit as made by the plaintiff may. be 
either definite or approximate. In the first class of cases, it 
is open to the defendant to contest the valuation and should 
the objection prevail, the Court may be called upon to proceed 
under section 54, Civil Procedure Code, to reject the plaint, if 
the plaintiff, when the relief has been undervalued, declines 
to correct the valuation or the Court may have to proceed 
under section 57, Civil Procedure Code, and return the plaint 
for presentation to the proper Court on the ground that the 
suit has been instituted in a Court whose grade is lower or 


higher than that of the Court competent to try it. It is not ` 


necessary for our present purpose to investigate what principles 
may be applicable to the determination of the question of 
valuation of a suit when a definite valuation has been put by 
the plaintiff and such valuation has been successfully contested 
by the defendant, nor is it necessary to consider how the forum 
of appeal would be regulated in such cases. We are now 
concerned with the second class of cases in which the valuation 


" 
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put by the plaintiff on the relief claimed by him is indefinite, 
approximate or tentative. It is clear from section 50 of the 
Civil Procedure Code, that a plaintiff is at liberty to do so in 
certain classes of cases, for instance, in a suit for mesne profits 
and in a suit for the amount which will be found due to the 
plaintiff on taking unsettled accounts between him and the 
defendant ; in such cases, the plaint need only state approxim- 
ately the amount sought to be recovered. In a case of this 
description, admittedly the value put upon the relief claimed 
is tentative and not final; and it cannot reasonably be argued 
that such approximate valuation should determine the forum 
of appeal. The Court makes an investigation and determines 
the amount which the plaintiff is entitled to recover. If the 
plaintiff accepts the amount so adjudicated, and if it exceeds 
the approximate value stated by him in the plaint, he obtains a 
decree which becomes operative and practically available only 
upon payment of additional Court-fees, which represents the 
difference between the fee actually paid anti the fee which 
would have been payable had the suit comprised the whole of 
the profits or the amount decreed. When a plaintiff upon 
such adjudication accepts the amount determined by the Court, 
the value of the relief obtained by him which is in substance 
also the relief claimed by him is the value finally determined. 
In such a case if the defendant prefers an appeal, he is entitled 
to proceed on the assumption that the real value of the original 
suit is the value as adjudged by the Court and accepted by 
the plaintiff. If such value exceeds Rs. 5,000, the appeal lies 
to this Court. This view is consistent with the principle laid 
down by this Court in the case of Gulab Khan v. Abdul Wahab 
Khan (1, where it is stated that if a plaintiff fixes a certain 
sum as the amount of his claim only approximately or tenta- 
tively and prays that the amount of his claim may be 
ascertained in the course of the suit, then the amount found 
by the Court to be due to him must be regarded as the value 
of the original suit for the purpose of determining the forum 
of appeal. It is necessary to observe, however, that the rule 
thus formulated is too wide and may require qualification in 
certain Cases. To take one illustration. Suppose a plaintiff 
values his suit for mesng profits approximately at Rs. 6,000. 
He obtains a decree in the Court of first instance for Rs. 4,000. 
He desires to prefer an appeal in which he can contest the 
(1) (1904) I. L. B. 31 Calo, 885 at 369, 
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determination of the Court of first instance and urge that he 
ought to have been allowed a decree for at least Rs. 6,000. 
It is unquestionable that in such a case the value of the relief 
claimed by the plaintiff exceeds Rs. 5,000 and an appeal 
lies to this Court. Jt cannot be reasonably suggested that 
the value of the suit for the purposes of appeal is the sum 
adjudged by the Court of first instance when the very object of 
the appeal is to prove that the value as determined by that 
Court is erroneous. Indeed in such a case, if the plaintiff was 
compelled to appeal to the District Judge on the basis of the 
amount adjudged by the first Court and if the appeal succeed, 
the result would be singularly anomalous. The District Judge 
would be called upon to make a decree on the footing that the 
sum claimed by the plaintiff in excess of Rs. 5,000 was legiti- 
mately due to him. Let us take again another illustration. 
Suppose in this very case it is the defendant who appeals. It 
can hardly be contended that the appeal would lie to the District 
Judge although a& appeal by the plaintiff against the same 
decree would obviously lie to this Court. The defendant cannot 
reasonably contend that as the plaintiff, although he claimed 
more than Rs. 5,000, has got a decree for a less amount, the 
value of the relief claimed by him must be taken at the latter 
figure. If the defendant was allowed to appeal to the District 
Judge on this assumption and if subsequently the plaintiff 
preferred a cross appeal in respect of the amount which has been 
disallowed, the position would be very anomalous ; the District 
Judge would be called upon to adjudicate upon the entire claim 
in excess of Rs. 5,900. and to allow it, if he found it to be 


. well-founded. In such a case also, I take it, that the appeal must 


lie to this Court. The statement, therefore, that the amount 
ascertained by the Court to be due to the plaintiff in suits in 
which the amount of claim is approximately stated in the plaint, 
is the value of the original suit for the purpose of determining 
the forum of appeal, is too broad and does require to be qualified. 
In fact, it seems to me that itis not so much the adjudication of 
the amount by the Court as the acceptance of the adjudicated 
amount by the plaintiff as the value of the relief claimed by him 
which determines the value of the suit and consequently the 
forum of appeal. The principle which is common to the two 
classes of cases which I have just illustrated, appears to be that in 
each instance although the amount of the claim is initially stated 
only approximately by the plaintiff, ultimately it is the plaintiff 
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who determines the value of the relief claimed by him, although 
in one instance, that is, where the Court allows him a larger 
amount than what is tentatively claimed, he adopts the increased 
amount as the value of his claim, and in the other instance, that 
is, where the Court allows him a less amount, he still adheres 
to his claim in respect of the larger amount stated in the 
plaint and seeks to enforce the same. If this principle is kept 
in view, there is little or no difficulty in harmonising the cases on 
the subject to be found in the books. 

In the case of MoZinz Mohan Das v. Satis Chandra Roy (1), 
a suit for possession of land and mesne profits was approximately 
valued at Hs. 4,000. In the execution proceedings the mesne 
profits were assessed at a sum in excess of Rs, 6,000. The 
plaintiff paid additional Court-fees on the excess amount under 
section 11 of the Court-fees Act and obtained a decree for the 
amount adjudged by the Court. The defendant appealed and it 
was held that the appeal lay to the High Court. This decision 
was manifestly correct. The plaintiff, wher? he accepted the 
decree for a sum in excess of Rs. 5,000, in substance altered his 
claim to that amount and the value of the suit which had been 
approximately stated, became, by reason of the adjudication of 
the Court and of the acceptance of that adjudication by the 
plaintiff, much in excess of Rs. 5,000. In such a case, the 
the plaintiff could not very well contend that the value of the 
relief sought by him was under Rs. 5,000, though the value of 
the relief actually awarded to him was in excess of Rs. 5,000. 

In the case of /Vogendra Nath Mozumdar v. Russtk Chandra 
Rat (2), the plaintiff valued his suit for agcount at Rs. 2,000. 
He subsequently altered it to Rs. 9,000. His suit was dismissed 
on the merits. He appealed and valued his appeal at Rs. 4,500. 


The learned Judges of the Court held that the appeal lay to the’ 


District. Tudge, on the ground that the value of the original suit 
must be considered as that stated in the plaint namely Rs. 2,000, 
which had not been amended. In my opinion, the conclusion 
was correct, although the reason assigned therefor might be 
open to criticism. It will be observed that the plaintiff got a 
decree for nothing. When therefore, he preferred an appeal and 
valued it at Rs. 4,500, he may in substance be taken to have 
reduced his claim to that amount ; in other words, although the 
valuation put by the plaintiff had fluctuated from Rs. 2,000 to 
Rs. 9,000, yet he finally confined his claim to Rs. 4,500 and in 


(1) (1890) I. L. R, 17 Cale, 704. (2) (1901) 6 C, W. N. 846. 
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this view of the matter, the appeal might be held to lie to the 
District Judge. Iam not prepared to hold, however, that if the 
relief claimed in appeal had been valued in excess of Hs. 5,000, 
an appeal to the District Judge would have been competent 
merely on the ground that the plaintiff had originally valued 
the suit at Rs. 2,000. 

In the case of /Vibmony Singh v. Jagabandhu Roy (1) 
the suit was valued at more than Rs. 5,000. The defendant 
objected that the suit was overvalued. The Court of first 
instance allowed this objection and determined that the value 


` was less than Rs. 5,000. The plaintiff appealed on the ground 


that the value of the suit was in excess of Rs. sooo. It was held 
by the learned Judges of this Court, that the appeal lay to the 
High Court. It was pointed out that when the appellant 
questioned the correctness ofthe finding of the Court below, as 
to valuation, he was not bound to accept that finding as correct 
for the purpose of determining the forum of appeal, this conclu- 
sion seems to me to be unquestionably sound. As I haye 
already explained, in a case of this description, the value 
adjudged cannot be accepted as the valuation of the suit for 
the determination of the forum of appeal, because the very 
object of the appeal is to challenge that determination. l 

In the case of Madhu Soodan Roy v. Prasanna Kumar 
Datta (2), the suit was in respect of injunction valued at 
Rs. 800 and damages approximately stated at Rs. 1,200. The 
plaintiff subsequently claimed Rs. 24,000 as damages. It was 
held, and in my opinion correctly, that the appeal lay to 
this Court, inasmuch as the value of the suit was in substance 
more than Rs. 5,000. 7 

Reference was made on behalf of the respondent to the 
decision of this Court in the case of Rameswar Mahion v. Dilu 
Mahion (3). In that case, the plaintiff sued for possession of 
land valued at Rs. 950 and for mesne profits. The suit was 
instituted in the Court of a Munsiff whose pecuniary jurisdiction 


extended to Rs. 1,000 only, the mesne profits were estimated , 


by the plaintiff in the course of the execution proceedings at 
about Rs. 1,600. The Court below held that the Munsiff had 
no jurisdiction to make a decree for the amount claimed. 


(1) (1896) I. L. B. 23 Cale, 536. . 
(2) Reg. App. 32 of 1898 decided by Ghose and Pratt JJ. dated the 18th 
January 1901. 


(3) (1894) L L. B. 21 Calo, 550. 
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This decision was reversed on appeal by this Court. This case Orvik, 
may be distinguished on the ground that the question related 1907. 
to the jurisdiction of the Court of first instance, and not to the Ijjatulla Bhuiyan , 
forum of appeal. It must be understood, however, that I do v, 

A ; ' , Chandra Mohan 
not assent to the proposition laid down in this case, and when Banerji 
the question directly arises in a similar case, the matter may Muokerjea, J. 


require reconsideration. 

Reliance was also placed on behalf of the respondent upon 
the decision of the Allahabad High Court, in the case of Madho 
‘Das v. Ramji Patak (1), in which there are observations 
which militate against the theory that the value of a suit is 
the value of the relief as adjudged by the Court of first instance. 
It was pointed out by the learned Judges that if this position 
is accepted and is logically worked out, the consequences may 
be very anomalous. To take one illustration. The plaintiff " 
approximately values the relief sought at Rs. 4,000. He obtains 
a decree for Rs. 6,000 and pays Court-feess upon the amount 
decreed in his favour in excess of the original claim. The 
defendant appeals to the High Court, and upon appeal it is found 
that the plaintiff is entitled to a decree for only Rs. 3,000. It 
is asked upon what principle should the adjudication of the 
first Court be taken to determine the forum of appeal and not 
the adjudication of the Court of finalappeal? In fact, if the 
High Court entertains the appeal and finds that the amount 
to which the plaintiff is entitled, is less than Rs. 5,000, the 
High Court really has no jurisdiction and logically ought to e 
return the memorandum for presentation tọ the proper Court. : 

In my opinion, the illustration shows conclusively that the 
theory that the forum of appeal depends upon the value as 
adjudged by the Court, does require qualification, and the 
qualification I have suggested seems to me completely to meet 
the situation. The forum of appeal depends not upon the 
value as adjudged but upon the value as accepted by the 
plaintiff after adjudication. In the illustration given, as soon 
as the Court of first instance finds that the plaintiff is entitled 
.to the sum of Rs. 6,000 and .the plaintiff pays Court-fees upon $ 
that amount, the minimum, at any rate, becomes fixed ; the 
plaintiff in substance enhances his claim and makes the suit 
l one for Rs. 6,000. It Cannot be contested for a moment that 
: if the plaintiff originally brought his suit for Rs. 6,000, what- 
| ever might be the amount awarded to him by the Court of 
: (1) (1894) I, L, R. 16 All, 286, 
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first instance, the appeal would lie to the High Court, on the 
ground that the value of the suit was in excess of Rs. 5,000. 
It is ultimately, therefore, the valuation of the plaintiff which 
controls the jurisdiction not only of the first Court but of the 
appellate Court. When the plaintiff accepts the decree for 
the amount found and allowed by the first Court, the original 
valuation made in the plaint, which was admittedly approximate 
and tentative is altered and the valuation as determined by 
the first Court becomes the plaintiff's valuation. 

Let us now take the circumstances of the case before us. 
Herethe suit included a claim for recovery of possession of 
land which was valued ata definite sum. It also included a 
claim for mesne profits antecedent to the suit at the rate of 
Rs. 600 a year, and the amount was approximately stated to 
be about Rs. 1,200. The suit, further included a claim for 
mesne profits from the date of its institution to the date 
of the recovery of, possession. No value, definite or indefinite, 
was assigned to this part of the claim. As regards the mesne 
profits antecedent to the suit, the plaint further stated that if 
on enquiry the Court found that the plaintiff was entitled to 
receive a larger amount than that claimed by him, he might 
be allowed the same upon payment of Court-fees on the excess 
amount. In the suit itself, there was an appeal to the District 
Judge and a second appeal to this Court. In the execution 
proceedings when mesne profits were sought to be ascertained, 
there was similarly an appeal to the District Judge and subse- 
quently an appeal to this Court. The mesne profts, however, 
have now been a$certained and it has been found that the 
plaintiff is entitled to mesne profits to the extent of Rs. 3,583 
for the period antecedent to the suit and Rs. 284 interest 
thereon up to the date of suit. It has further been found that 
the mesne profts from the date of the institution of the suit 
up to the date of recovery of possession, amounts to Hs. 7,358, 
which together with the interest, comes to a considerable sum. 
In fact, the amount of mesne profits decreed to the plaintiff 
for the period antecedent to the suit as well as for the period 
pendente lite together with the interest exceeds Rs. 22,000. The 
plaintiff was called upon to pay additional Court-fees on the 
amount decreed in excess; on the 36th of August 1905, the 
excess amount assessed by the Court was only paid, with the 
result that the decree was signed and sealed on that date. 
The defendant has now appealed to this Court and the objection 
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taken is that the appeal is incompetent. It is contended that ae 
the appeal ought to have been preferred to the District Judge, 1907. 

. ess ios 
because the value of the land together with mesne profits  piuns Bhuiyan 
antecedent to the suit and interest thereon up to the date of EE 


institution falls short of Rs. 5,000. This contention appears Banerji. 
to me to be manifestly untenable. I am aware of no decision 
- which supports the argument of the respondent. The res- 
pondent seeks to ignore the amount of mesne profits allowed 
for the period between the date of the institution of suit and 
the date of delivery of possession. The principle upon which 
he seeks to do so is that at the date when the action was 
commenced, these mesne profits had not accrued due, and it is 
only by reason of the provisions of section 211 of the Civil Proce- : 
dure Code, that the Court might make a decree for payment 
of such mesne profits in the suit. It has been further con- 
tended that excess Court-fees were not leviable on mesne 
-profits which have accrued pendente lite, under section 11 of 
the Court Fees Act, and in support of this view reliance has . 
been placed upon the case of Ram Krishna v. Bhima Bai (1). 
in my opinion, there is no substantial distinction, for our 
present purpose, between mesne profits antecedent and subse- 
quent to the institution of the suit, and I am not prepared ' 
to accept the decision of the learned Judges of the Bombay 
High Court to which reference has been made. A contrary 
view has been taken by this Court in the case of Dwarka Nath 
` Biswas v. Debendra Nath Tagore (2), in which it has been 
ruled that where a plaintiff asked for past as well as future 
mesne profits and paid Court-fees on the Amount claimed for 
past mesne profits only, the provisions of section 11 of the 
Court Fees Act were applicable in respect of the whole suit. 
This view seems to me to be clearly well-founded on reason 
and principle. It cannot be doubted that the plaint in the 
present case includes a claim for possession of land, for mesne 
profits antecedent to the suit, and for mesne profits which were 
to accrue between the date of the institution of the suit and 
delivery of possession. Each of these elements of the claim 
~ hada value. The first had a definite value which was stated i: ° 
in the plaint. -The second was’ only approximately valued, but > 
the plaintiff reserved a claim for any amount in excess of the 
approximate sum which might be determined by the Court, ° 
The third element, the plaintiff professed that he could not 
value at all, and he left it to be determined by the Court, i 


(1) (1890) I?L. B 15 Bom. 416, (2) (1908) I, L. R, 88. Calo, 121. i 
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Upon what principle, then, can it be contended that the value 
of the suit which is the value of the relief claimed, is not the 
aggregate of the value of each of these three elements? The 
plaintiff has, as a matter of fact, paid the Court-fees under section 
11 of the Court Fees Act in respect of the value of all the three 
elements. It is manifest, therefore, that under section 8 of the Suits 
Valuation Act, the value of the suit upon which the Court-fee has 
been assessed and paid without objection, is the value for the 
purpose of jurisdiction. In this view of the matter, the appeal 
obviously lies to this Court. That the aggregate value of all the 
three elements has to be taken into consideration is reasonably 
clear from the decision of a Full Bench of this Court in the case of 
Kishori Lal Roy v. Sharut Chunder Mozumdar (1), which though 
it does not deal directly with the matter now before us, throws 
considerable light upon the question raised, and supports the 
conclusion at which we have arrived. That the view now taken, 
is, moreover, in Agreement with what has been understood for 
many years past to be the established practice of the Courts, is 
clear from the decision of this Court in the case of Mohini 
Mohun Das v. Satis Chandra Roy (2). This is pre-eminently 
a case in which, as Sir Richard Garth observed in AzsAori Lal 
Roy v. Sharut Chundra Mosumdar (1), the maxim optima enim 
est legis interpres conseutudo should be applied ; where a Statute 
uses language of doubtful import and has been interpreted in, a 
particular manner for a term of years, the interpretation given to 
that obscure meaning may reduce the uncertainty to a fixed rule 
(Broom’s Maxims, 7th edition, page 710). 

The answer, fherefore, which I would give to the question 
referred to us is as follows: In a suit for possession of land and 
mesne profits which was originally valued at a sum below 
Rs. 5,000 and was instituted in the Court of a Subordinate Judge, 
if the whole amount actually found due inclusive of mesne profits 
payable by the defendant to the plaintiff is over Rs. 5,000 and 
the plaintiff obtains a decree for more than Rs. 5,000 upon 
payment of additional Court-fees under section 11 of the Court 
Fees Act, an appeal against that decree lies to this Court. 
This answer necessarily leads to the conclusion that the appeal 
in the present case has been rightly preferred to this Court. 


A. T. M. Reference answered against the Respondent. 
Case referred back to Division Bench. 
(1) (1882) 1. Db, R. 8 Calc. 698. (2) (1890) 1. L. R 17 Cale, 704, 
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Before the Hon'ble R. F. Rampin, Acting Chief Fustice, Mr. 
Justice Breit, Mr. Fustice Mitra, Mr. Fustice Woodroffe 
and Mr. Justice Mookerjee. 


KRIPA SINDHU MUKHERJI 
V. A 


ANNADA SUNDARI DEBI.* 


Tender of rent, valid —Deposit—Interest— Bengal Tenancy Act not a complete 
Oode—Bengal Tenancy Act (VIII of 1885), Secs. 54, 61, 62, 67— 
" Arrear "— Landlord and Tenant Procedure Act (VIII of 1869 B.O), 

Seo, 21—Legislation— Statute, construction of ~Jurisprudence, 


Held, by & majority of the Full Bench (Rampini. O. J. and Mitra J. 
dissenting)—that if a valid tender has been made and improperly refused, it 
is not obligatory upon the tenant to follow up the tender by a deposit in 
Court under section 61 of the Bengal Tenancy Act; if the tender is kept 
good, it is sufficient to stop interest from the date of the tender, 

Jagat Tarini Dari v. Nabo Gopal Chaki (1) approved. 

In order to prove that the tender was kept good, it was not necessary for 
the defendant to prove that it was repeated in respect af prior instalments as 
each subsequent instalment fell due and was tendered. It was sufficient to 
prove that, after tender, each instalment was kept in hand by the defendant 
ready to be paid to the plaintiff on demand. 

Gyles v. Hall (2) followed. 

Section. 61 of the Bengal Tenancy Act is an enabling section framed for 
the protection and benefit of the tenant and not a mandatory one imposing 
penalty for failure to comply with its provisions. 

A rent which is tendered with the intention of paying it to the person to 
whom it 18 due at the time when it is due, but which is improperly not 
received by the person to whom it ig due, and to whom it is tendered, is not 
an arrear- within the meaning of sub-section 8 of section 54 of the Bengal 
Tenancy Act, ; E 

The definition "of “ arrear” involves tho idea not merely of money unpaid, 
but of unpaid at the due time. The term “arrear” involves the existence of 
some default on the part of the debtor. 

Though the language of section 21 of Act VIII of 1869 (B. O.) differs from 
that of section 67 of the Bengal Tenancy Aot, the law as to tender has not been 
altered by the later Act. > 

Per Mookerjes J.—The Bengal Tenancy Act is not a complete Code, 
even in reapect of the law of landlord and tenant, It does not profess to 
incorporate the general principles of the law of contract and the doctrines of 
equity jurisprudence, imn Bo far as they may have to be applied in the 
determination of disputes between landlord and tenant. 


* Full Bench Reference in Appeal from Appellate Decree No. 1489 of 
1905 against the deoision of Babu Hari Prosad Das, Subordinate Judge ot 
Birbhum, dated the 4th May 1905, affirming that of Babu Jadab Chandra 
Bhuttacharjee, Munsiff of Bolepur, dated the 1st October 1904, 


(1) (1907) 5 C, L. J, 270; L L. B. 34 Calc. 805. 
(2) (1728) 2 P. Wms, 878. 
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The general doctrine of tender is applicable to cases between landlord 
and tenant, and the rules relating to tender are the same in the case of rent 
as in other contracts. 

When the provisions of a Statute, as to the scope of which there is room 
for reasonable doubt, have to be construed, reference may legitimately be 
made to the previous law on the subject. 

Ishures Prasad v. Chutteryut (1), Brown v. JMoLaohian (2), and 
Ramkanai Ghose v. Hari Narain Singh (8) referred to. 

The effect of the alteration in the provisions as to interest was to take 
away the discretion formerly vested in the Courts, but this does not in any 
way affect the case of tender. When a valid tender is established and it is 
proved to have been kept good, the matter is beyond the domain of discretion 
of the Courts; the tenant is entitled to inis &s & matter of right, that 
interest should be refused, 


Reference toa Full Bench. 

Appeal by the Plaintiff. 

Suit for rent, 

This case first came on for hearing before Rampini and 
Sharfuddin JJ. “ho referred the matter to a Full Bench for 
decision by the following 


ORDER OF REFERENCE. | 


The question at issue in this appeal is whether the plaintiff 
is entitled to interest on the arrears of rent decreed to him for 
the period between the date of tender of the rent up to the date 
of its deposit in Court under section 61 of the Bengal! Tenancy Act. 

The facts are that the plaintiff endeavoured to enhance the 
dependant’s rent. The defendant refused to pay enhanced rent 
but tendered rent at the old rate which the plaintiff declined to 
receive. This state of things existed for about.3 years. Three 
or four days before suit, the defendant deposited the rent which 
he admitted to be due to the plaintiff in Court under section 61 
of the Act. The Munsiff gave the plaintiff a decree for rent at the 
old rate, and disallowed interest for the period after the date 
of tender. 

The Subordinate Judge affirmed the Munsiff's decision. He 
observed that the only point urged before him was whether the 
plaintiff should get interest and costs. As to interest he said, 
that “if in the circumstances of the case, a Court of justice were 
to allow the plaintiff interest, this would in his opinion be setting 
a premium to a landlord to ruin @ whole tenantry.” With 


(1) (1842) 8 Moo. I, A. 100 (130). 
(2) (1872) L. R. 4 P. C. 548 (560), 9 Moo. P. O. (N. 8.) 884, 17 E. R 559, 
(8) (1905) 2 C. L. J. 546 (558). 
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reference to.the case of Raja Ranjit Singh v. Bhagabutty Charan 
Koy (1), in which it has: been laid down that a defendant is liable 
to pay interest on arrears in spite of a tender of rent due, if he 
omits to follow the procedure prescribed by section 61 of the 
Bengal Tenancy Act, he observed that "that case was easily 
distinguishable from the present one by the fact that in that case 
the money was tendered to the am-mukhtear of the landlord, 
who might not have authority to accept it and the tender was 
not a legal one.” 

The plaintiff prefers this Second appeal and again urges that 
he is entitled to interest, as the defendant did not follow up his 
tender by depositing the rent in Court under section 61 of the 
Act. The case of Rajya Ranjit Singh v. Bhagabutty Charan Roy (1) 
is relied on, as also an unreported decision, Foy Durga Dasi v. 
Srikanta Roy (2. The decision in, this latter case follows that 
in Raja Ranjit Singh v. Bhagabutty Charan Roy (1) and lays 
down the same rule in unmistakable and clear terms. 

On the other hand, the case of Fagat Yarini Dasi v. Naba 
Gopal Chakri, (3) is cited. In this case the decision in Raja 
Ranjit Singh v. Bhagabutty Charan Roy (1)is practically dissented 


(1) (1900) 7 0. W. N. 720. 7 

(2) Second Appeal No. 1118 of 1903 decided by Pratt and Mitra JJ. on 
the 25th November 1904, The judgment is as follows : 

Pratt and Mitra JJ.—These are suts for arrears of rent, in which the 
District Judge on appeal differing from the first Court, has held that the land- 
lord is not entitled to interest under section 87 of the Bengal Tenancy Aot, 
inasmuoch as the tenants had tendered the arrears of rent by means of Money 
Orders, and notwithstanding the fact that they had failed to deposit the sum 
under section 61 of the same Act, a contrary view was taken in the case of Raja 
Ranjit Singh v. Bhagabutty Charan Roy (1) which does not seem to have been 
brought to the notice of the District Judge. : 

n behalf of the respondent it has been contendea that it is not equitable 
to allow the landlord interest after he has refused to receive the rents which 
were lawfully tendered under section 54, and that the law imposed no 
obligation on a tenant under section 61 to deposit the rent in Court, and also 
that a tender by Money Order was equivalent to payment, and that, therefore, 
there were no arrears of rent. 

There appears to be some force in these contentions but, on the other hand, 
it may be urged that by retaining the use of the money, instead of adopting the 
simple expedient permitted to him by section 61, the tenant gains a distinot 
advantage, and so no equity arises in his favour; secondly that there was, in 
fact, an arrear of rent within the meaning of section 54, clause 3, a tender, 
whether made personally or by means of Money Order not being tantamount to 
payment. Therefore, ag waa pointed ont in the case already cited, the imperative 
provision of section 67 comes into operation, and interest must be allowed. 

We are not prepared to dissent from the view taken by this Court in the 
case to which we have referred. We accordingly decree these appeals by 
setting aside the decrces of the lower, appellate Court and restoring those of 
the first Court. 

The Munsiff refused to allow the plaintiffs costs. We think that was a 
proper order under the circumstances and we make a similar order with regard 
to the costs of both this Court and the lower appellate Court, thus leaving 
each party to pay bis own costs thronghout. 


(3) (1901) 5 C, L. J. 210 ; I, L. R, 84 Cale 806. 
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from and the rule is laid down that, although a tender does not 
extinguish the indebtedness, a valid tender which is kept good 
stops the running of interest after the tender, and this principle 
applies to tenders by tenants to landlords. 

We are unable to distinguish the facts of this case from those 
of Jagat Tarini Dasi v. Naba Gopal Chaki (1). In both, the rent 
was systematically tendered £s? by kisi and was always refused 
because the tenant did not tender the enhanced rent to which it 
has been found that the landlord was not entitled. Nor can we 
distinguish this case from that of Raja Ranjit Singh v. Bhagabutty 
Charan Roy (2). Inthe case of Jagat Tarani Dasi wv. Noba 
Gopal Chaki, (1) the distinction was drawn that in the case of Raya 
Ranjit Singh v. Bhagabutty Charan Roy (2), there was nothing to 
show that the tender was kept good. But we think this does not 
affect the rule broadly laid down in that case, as well as in that of 
Foy Durga v. Srikanta (3), that to stop the running of interest, 
the tender must be followed by a deposit of the rent in Court. 
Nor can we distingflish the present case from that of Raja Ranjit 
Singh v. Bhagabutty Charan Roy (2) on the ground on which the 
Subordinate Judge has refused to follow it, viz. that the am- 
mukhtear, to whom the tender was made may not have been 
entitled to accept rent. There is nothing to show that the am- 
mukhtear was not authorised to accept the tender. -Am-mukhtears 
as a general rule, have extensive powers to accept rent. It would 
be extraordinary if an am-mukhtear could not accept rent. More- 
over, in the decision in Ranjit Singh's case, it is said that “the 
plaintiff objected to receive the rent.” But in Joy Durga v. 
Srikanta (3), the rent does not appear to have been tendered 
to an am-muhhtear. 

Hence it would appear to us that the decisions in the cases 
of Raja Ranjit Singh v. Bhagabutty Charan Roy (2) and Joy 


‘Durga v. Srikanta (3) on the one hand and of Jagat Tarini 


Dasi v. Noba Gopal Chaki (1) on the other hand, are in direct 
conflict. In these circumstances, and as the question at issue is 
one of the greatest importance to landlords and tenants, we 
conceive it to be our duty to refer this case to a Full Bench. 
We accordingly doso. The question on which we would invite 
their decision is, (1) whether to step interest running, a tender of 
rent, which is improperly refused, must be followed up by a 
deposit of rent in Court under section 61 of the Bengal Tenancy 


(1) (1907) B C, L. J. 270. (2) (1900) 7 C. W. N. 720 
(8) (1904) B O, L. J. 278, foot note. 
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Act or whether such a tender so refused, if kept good, that is, if 
repeated as each instalment of rent falls due, is suficient to stop 
interest running from the date of the tender. 

We are inclined to think, the first part of this question 
should be answered in the affirmative and the latter in the 
negative. 

Babu Surendra Nath Ghosalfor the Appellant:—The plaintiff 
is entitled to interest on arrears of rent after tender. 

[MooxERJEE J.—Where is the finding that the tender was 
kept good? See Jagat Tarini Dasi v. Nobo Gopal Chaki (1). 
The question does not arise if the tender is not kept good. Here 


the tender was made, but there is apparently nothing to show . 


that it was kept good.] 
' True, there is no express finding, properly speaking, that 
the tender was, kept good as contemplated by your Lordships 


“in the case of Jagat Tarini Dasi v. Nobo Gopal (1). If your 


Lordships take such a view of things, then the whole matter is 
cut short and the present appeal ought to be decreed in confor- 
mity with all the precedents which are in my favour. 

Babu Foy Gopal Ghosha for the Respondent :—Upon the 
findings, arrived at in this case, the case comes within the pur- 
view of Jagat Tarint’s case. What is the meaning of the expres- 
sion * tender kept good"? Here the tender was made personally 
to the plaintiff and then by postal Money Orders. 

[Mirra J.—But when you tendered for the second 4£rsé, 
you did not send the amount due for the first Årst] 

I am prepared to show that section 61 of the Bengal Tenancy 
Act is merely an enabling section and is not ebligatory. 

[Bretr J.—See section 62, Bengal Tenancy Act, the tenant 


“may deposit in Court ; that does not show that he is deprived of 


his right under the general law.] ' 

I refer to section '84 of the Transfer of Property Act and 
the Privy Council case of Harendra Lal Rat Chowdhuri v. 
Maharani Dasi (2). This case was decided on the general 
principle, that when a tender is made, interest ceases. 

[Wooprorre J.—If the tender is made on the due date, 
there is no arrear.] 

I refer to Chapter XIII, sectton 147, Bengal Tenancy Act; 
the word used is " rent," for which landlord is to bring his suit 
and not upon the arrear. 


(1) (1907) 50. L. J. 270; I. Li R. 84 Calo. 308. 
(2) (1901) L, B, 28 L. A, 89; I. L, R, 28 Calo, 637 (567). 
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[Wooprorre J.—The Law Lexicon says arrears mean non- 
payment of rent in due time ; so there are two elements payment 
and 12 due time. | 

After tender of the amount due, I keep it as his agent. 
The word “payment” includes tender. See Foa on Landlord 
and Tenant, 2nd Edition, pp. 430, 438. The same principle 
applies in such a case as in other contracts. I submit, therefore, 
(1) that there is no arrear within the meaning of section 54, clause (c) 
of the Bengal Tenancy Act ; (2) that sections 54 and 67 of the 
Bengal Tenancy Act should be construed reasonably by the 
light of the general principles regarding tender; (3) that there 
was a valid tender upon the findings of the case and that the 
finding is—it is kept good; (4) that the Bengal Tenancy Act 
is not exhaustive, at any rate, so far as the provisions of 
sections 54 and. 57 are concerned; (5) that section 61 of the 


. Bengal Tenancy Act is not obligatory but an enabling section; 


and (6) that non-compliance with the provisions of section 61 
of the Bengal Terfancy Act will not necessarily make the tenant 
liable for interest. l 

Babu Surendra Nath Ghosal in reply :—Courts should be 
guided by general principles of justice, equity and good cons- 
cience only when there is no express statutory provision. - 

Tender involves an idea of payment and taking a receipt. 
Under section 62, there will be an acquittance by Court when 
the amount is deposited under.section 61. Provisions of 
section 61 are obligatory and unless complied with, the interest 
does not cedse to run. C. A. V. 


The following judgments were delivered : 


Rampini C. J.— The question referred to us in this ies 


ence is: whether to stop interest running, a tender of rent, 
which is improperly refused, must be followed-up by a deposit 
of rent in Court under section 61 of the Bengal Tenancy Act 
or whether such a tender, so refused, if kept good, that is, ‘if 
repeated as each instalment of rent falls due, is sufficient to 
stop interest running from the date of the tender. : 

"lam of opinion that the first part of this question should 
be answered in the affirmative and the latter part in the 
negative, and would follow the decisions of this ‘Court in 
Raja Ranjit Singh x. Bhagabatti À Charan dd (1) and 
Joy Durga v. Srikanta (2). 


X 


(1) (1900) 7 C. W N. 720. * — (9) (1904) 6 C. L. J. 275, 


ma 


Vor. VI] fe coup. 


Under section 54 (3) of the Bengal. Tenancy Act an 
“arrear” is an unpaid instalment of rent. It must continue to be 
an arrear until paid. There is no provision in the .Bengal 
Tenancy Act to the effect that an arrear, if tendered, shall 
cease to be ari arrear. But section 61 provides that in the cases 
mentioned in that section, among which is the case bf a tender 
of rent being refused, or having been previously refused, the 
tenant may deposit his rent in Court, and section 62 (1) and (2) 
enact that on' his so depositing -his rent in Court, the Court 
shall give him a receipt which will operate as an acquittance 
of the rent paid. An arrear of rent so deposited will then 
cease to be an arrear. Then section 67 provides that an arrear, 
that is, an unpaid instalment of rent, skall bear interest at 12 
per cent. per annum (now 124 per cent. per annum in Bengal) 
upto the date of the institution of the suit. The terms of 
the section are imperative. Interest at the rate specified must 
be decreed. í f 

Section 67 of the Bengal Tenancy Act made a great change 
in the law. Under section 21, Act VIII of 1869, an arrear 
of rent was only “able to interest." This gave the Court a 
discretion to award interest or not, as it thought fit. No such 
discretion is allowed by section 67. 

In the case of Fagat Tarini Dasi v. Nabo Gopal Chaki (1), 
a rule has been laid down that a tender of rent refused by the 
landlord, if kept good, is sufficient to stop interest running 
from the date of tender. It has been said that the tender of 
rent in this case was not kept good, because the tenant is 


not shown to have been always able and willing to pay the. 
` rent, and because when tendering each instalment, he.did not 


tender the arrears due for the previous instalments previously 
refused. In my opinion a ‘tender, even if kept good, as laid 
down i in the case of Jagat Tarim ' Dasi v. Nabo Gopal Chaki, (1), 
does not stop interest running. 

The rule laid down in that case is no doubt an equitable 
rule, which may be applicable to cases of tender other than 
that of rent due under the Bengal Tenancy Act, but which 
would seem to be barred in the case of the tender of rent by 
the provisions of section 67 of the Bengal Tenancy Act. 

But if the rule laid down in the case of Jagat Tarini Dasi 
be applicable to cases of tender of rent, then, it is obvious, 


(1) (1907) 5 C, L. J, 270 ; T, L B. 84 Cale, 305. 
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I consider, that the tender of rent in this case was not kept 
good for the reasons explained above, and I would accordingly 
decree this appeal but without costs. 

Brett J.— The question which has been referred to the 
Full Bench for decision is whether to stop interest running, a 
tender of rent, which isjimproperly refused, must be followed by 
deposit of the rent in Court under section 61 of the Bengal 
Tenancy Act, or whether such a tender so refused, if kept good, 
is sufficient to stop interest running from the date of the tender. 

The facts of the case are stated in the judgment of the 


Court of first appeal to be as follows :— 


"The plaintiff tried to enhance the rents of the defendants 
and other tenants of the mehal, but on their refusing to agree to 
his terms, he declined to accept rents from them at the rates at 
which they had been paying them all along, and institute these 
suits and others against the defendants and some other tenants 
of the mehal at fhe enhanced rates of rent, but on his failure 


- to prove his rights to get them at those rates, he has got decrees 


against some of the tenants at the rates admitted by them, but in 
these two suits, the defendants proved that they tendered the 
admitted rents to the plaintiff, and that on his refusal to accept 
them, they sent him by Money Order, £:s£ by kisi, all the rents as 
they fell due, but the plaintiffs systematically declined to accept 
the money, and when these suits were about to be instituted the 
defendants’ pleader again tendered the rents, first to the plaintiff’s 
pleader and then under his instruction to the plaintiff's naz who 
came to Bolpur to institute the suits, and requested them not to 
institute these suit$, but on their declining to accept the money, 
it was deposited in Court before the suits were actually instituted.'" 
On these facts, the plaintiff's suit as against the present respon- 
dent was dismissed with costs in both the lower Courts, the 
Judges of both holding that the plaintiff was not entitled to 
interest under section 67 of the Act. 

A statement of the facts found to be proved seems to me of 
importance, for the purpose of disposing of this reference, as the 
answer to the question referred, in my opinion, depends mainly: 
on whether the tender of the rent made by the defendants was a 
valid tender, and whether it was kept good up to the time of the 
deposit of the rents in Court, when the suit was threatened. As 
l read the judgment of the lower Court, it seems to me that the 
Judge found the facts stated above to be proved, and that the 
tender was a valid tender, and that it was kept good. 


* 
` 
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In order. to prove that the tender was kept good, it was not 
in my opinion necessary for the defendant to prove that it was 
repeated iu respect of prior instalments as each subsequent 
instalment fell due and was tendered. It was sufficient to prove 
that, after tender, each instalment was kept in hand by the 
defendant ready to be paid to the plaintiff on demand. See 
Gyles v. Hall (1). That this wasin fact done appears to me to be 
supported by the circumstance, which is found to be proved, that 
assoon as the suit was threatened, the full' rents due were 
tendered, and, on refusal, were deposited in Court prior to the 
institution of the suit. 

It is not contested on behalf of the appellant, that in the 
case of an ordinary debt, the principle is well established that a 
valid tender, which is kept good, stops the running of interest 
from the date when the tender is made. Authorities in support 
of this proposition are discussed in full in the judgment of this 
Court in the case of Fagat Tarini Dasi v. Nabo Gopal Chaki (2). 
The same, principle is embodied in section 58 of the Contract Act. 

But it has been argued for the appellants, that the effect of 
sections 61 and 67 of the Bengal Tenancy Act is to render that 
principle inapplicable to the case of a tenant sued for rent, 
unless the tenant has, after the refusal of the tender of his rent, 
deposited it in Court under section 61 of the Bengal Tenancy Act. 

This contention does not appeat to me to be sound. Section 
61 is in my opinion an enabling section, framed for the benefit. of 
the tenant for the purpose of affording him a method by which 
he may prove beyond dispute the fact of a tender and its refusal. 
It is not a mandatory section imposing a penalty for failure to 
.comply with its provisions. Nor can it, being a section framed 
for the tenant's protection, be taken to deprive him of any right 
which as a debtor he has under tlie general law. 

Under the law as it existed prior to the passing of the 
Bengal Tenancy Act, it was always held that a tenant by proving 
a valid tender of his rent to his landlord, could save himself 
from liability for interest from the date of the tender. See 
Shurrut Soonduree Debia v. The Collector of Mymensingh (3), 
Eshan Chunder Roy v. Assanoolah (4), Wooma Churn Sett v. 
Huree Pershad Misser (5). It is true that the language in section 
21 of Act VIII, B.C., of 1869 differs from that in section 67 of 

(1) (1728) 2 P. Wms. 878. (3) (1866) b W.R. (Aot X) 68. 


(3) (1907) 1. L. R. 34 Calo. 305 (321, 822). (4) (1871) 16 W. B. 79. 
(5) (1868) 10 W. R, 101, 
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the Bengal Tenancy Act, but it does not appear to me that the 
law has been substantially altered by the later Act. The defini- 
tion of an arrear involves not merely money unpaid, but unpaid 
at the due time. Sub-section 3 of section 54 of the Bengal 
Tenancy Act runs as follows: “Any instalment or part of an 
instalment ‘of rent not duly paid at or before the time when it 
falls due shall be deemed an arrear.” Can rent which is tendered 
with the intention of paying it to the person to whom it is due 
at the time when it is due, but which is without good cause not 
received by the person to whom it is due and to whom it is 
tenderd, be regarded as an arrear within the meaning of the lawr 
In, my opinion it cannot. The term ‘“arrear” involves the 
existence of some default on the part of the debtor. In the 
instance before us it has been found that there has been no 
default by the debtor, who so far as lay in his power has 
discharged the duty which lay on him to effect a payment. 
Payment of a debt no doubt requires a tender by the debtor, of 
the full amount due from him at the due time and place to the 
person to whom it is due, and the acceptance of the same by the 
latter. If, however, the latter for no good cause refuses 
to accept the tender of the money or offer to pay, as 
made in accordance with the law by the debtor, that sum of 
money cannot afterwards be regarded in law as an arrear for 
which the debtor is responsible. The findings of the lower 
Courts appear to me also to amount to this that the tender on 
each occasion of the rent after it was made by the defendant 
was kept good, for after its refusal by the plaintiff the money 
was kept in hand by the defendant ready to be made over to 
the plaintiff on demand, and when the suit was threatened, the 
full amount so kept in hand was tendered to the plaintiff's 
agents, and, on their refusal to accept it, was paid into Court. 

It has not been suggested in the present case that the 
tender was not made at the place and to the person to whom 
the law requires that it should be made. The effect of a tender 
not made in compliance with the law does not, therefore, arise 
for consideration in this case. 

On the facts found in the present case, Iam of opinion that 
the tender had on each occasion been made by the defendant 
and refused by the plaintiff without gogd cause, and, after the 
tender in each instance had been kept good, the rent so 
tendered and refused did not constitute an arrear óf rent 
within the meaning of section 67 ofthe Bengal Tenancy Act 


Vor. VI.] HIGH COURT. 


so as to carry interest against the defendant after the date of 
tender. I am also of opinion that on the facts as found, it was 
not necessary for the defendant to follow up his tender by a 
deposit of the rent in Court under the provisions of section 61 
of the Bengal Tenancy Act, in order to stop interest from 
running under section 67 of the same Act. 

I would, therefore, answer the first part of the question 
referred to us in the negative and the latter part in the 
affirmative. r | 

Mitra J.—I have no doubt that a landlord is, under the 
Bengal Tenancy Act, entitled to receive from his tenant interest 
on arrears of rent, notwithstanding tender of rent by the 
latter, if the tender is not followed by a deposit in Court. This 
is the view Pratt J. and I took in Foy Doorga Dasi v. Srikant 
Roy (1) decided on the 25th November 1904. We followed 
Raja Rant Singh v. Bhuggobutty Charan Roy (2), and I 
see no reason now for taking a contrary view. Sections 54 to 
67 of the Act lay down a special law as to ‘contracts between 
Jandlord and tenant concerning agricultural lands and indicate 
that the tenant- would not be relieved from his lability to pay 
interest on arrears, unless either the amount is paid to the 
landlord who is bound to grant a receipt for the same or unless 
a receipt is granted by the Court in which a deposit is made 
under section 62 of the Act, such receipt operating as an 
acquittance, as if payment has been made to the true landlord. 
Section 54, sub-section (3) defines an arrear. It is an instalment 
or part of an instalment of rent not duly paid at or before 
the time it falls due. Section 67 makes payment of interest 
on arrears compulsory. I do not think we ought to twist 
the plain words of the last clause of section 54 and of section 67 
of the Act and hold that tender of rent has the same effect 
with respect to interest as actual payment. Sections 61 and 62 
of the Act provide ample means of avoiding liability to pay 
interest, and the hardship that may be caused in some cases 
by a plain interpretation of the words of sections 54 and 67 
is easily removable by the tenant himself. But if the Legis- 
lature has expressed its intention in language sufficiently plain, 
the argument about hardship, even if there be any, can have 
no weight. : 

I do not think, however, that it is real hardship on the 


(1) (1904) 6 C. L J 275 ante. Foot note, 
(2) (1900) 7 CO. W. N. 720, 
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tenants as a class to compel them to deposit rent, and obtain 
acquittances under sections 61 and 62, if they wish to have 
the advantage of a tender of rent in the shape of non-liability 
to pay interest. One of the objects of legislation is to lay 
down rules for minimising the length of litigation and to render 
proof of disputed facts easy. The compulsory registration of 
deeds and the exclusion of oral evidence in certain cases may 
be cited as instances. The object of sections 61. and 62 of the 
Bengal Tenancy Act seems to me to be that the tender of rent 


" byatenant to his landlord to be effective must be followed 


by a deposit in Court. The relation between a landlord and a 
tenant is generally that between the strong and the weak. 
Proof of tender and especially valid tender ordinarily involves 
the introduction of lengthy oral evidence and consideration 
of nice questions of law, but a deposit in Court following a 
tender and the grant of a receipt by the Court render under 
section 62 any other proof unnecessary except the production 
of a receipt. The#rules in the sections about deposit of rent 
are intended for the benefit of the tenant as well as of the 
landlord inthe same way as compulsory registration of deeds 
is for the benefit of the grantor as well as the grantee. The 
object of legislation as to deposit would be frustrated and in 
most cases to the detriment of the tenant, if the latter was 
permitted to be involved in a lengthy litigation as to proof 
of tender. The validity of a tender may be questioned on 
various grounds, as they used to be before the enforcement of 
the Bengal Tenancy Act. The rules laid down in section 38 
of the Indian Contract Act as to an effective offer of perform- 
ance by the promisor to the promisee incorporate general 
principles of law and equity, but tenants in the majority of 
cases would be in hopeless difficulty, if in the state of things 
that exists in the country, they were required to strictly comply 
with these rules. Individual cases of hardship must yield to 
the general policy of law which aims at the greatest good of 
the greatest number, and that policy appears to me to be easy 
of ascertainment from the different provisions of the Act. 

But the most cogent argument for interpretation in the 
way sought for by the appellant in this case is afforded by the 
hi: tory of legislation as to payment of interest by the tenant. 
Before the enactment of Act X of'1859, the awarding of 
interest in all cases was not the law followed by the Sudder 
Court (S. D. 1832, p. 508). Interest was allowed by Courts on 
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principles of equity and rules of law laid down in Act XX XII of O1VIL, 

1839, though as a matter of fact, the zemindars levied interest in 1907. 

all cases. (See also Kassee Nath Roy v. Mynuddeen Chowdry) (1). gus Bindha à 
Act X of 1859 laid down that any instalment of rent which ukherji 

is not paid on or before the day when the same is payable, be Kanada Sands 
held to be an arrear of rent under the Act, and, unless otherwise Henn 
provided by written agreement, skall be lable to interest at 12 Mitra, J. 
per cent. per annum. The words “shall be liable to interest” <= 


were construed by this Court in a series of cases, and it was 

held that by using the word “liable,” the evident intention of 

the framers of the Act was to leave the Court a discretionary 

power of awarding interest or not, and as to rate thereof, if 

interest was awarded at all. It was uniformly held that the 

obligation to award interest and that at 12 per cent. was not f 
absolute. [Beckwith v. Kristo Feebun Buckshee (2), Raja 

Satyanand Ghosal w. Zahir Stkdar (3)]). Radhika Prosunno s 
Chunder v. Urjoon Majyhee (4), was a case under Act VIII. 

(B. C) of 1869 which in section 21 re-enacted in the same 

words the provisions contained in section 20 of Act X of 1859. 

Thelearned Judges who decided it accepted the construction 

put upon the word “liable” in Act X of 1859. Reliance was 

placed in argument on the provisions of section 44 of the Act 

of 1869 which corresponded to some extent to section 68 of the 

Bengal Tenancy Act, as having altered the law and compelled 

deposit in Court to save interest from running. The learned 

Judges observed, “ certainly it does appear from section 44 of the 

new Act, that it is the duty of the tenant, when the zemindar ° 
refuses to receive the amount tendered te him, to pay it into 

Court, otherwise he renders himself liable to heavy damages ; 

still we cannot come to the conclusion for that reason that the 

Legislature intended when they used the very same words as 

they used in the former Act, to impose upon the tenant to pay 

as an absolute obligation, interest at 12 per cent. when the rent 

was not paid. That was held not to be so under the former 

Act, and we ought to hold that it is not so under the present." 

While this was the state of the law, the Bengal Tenancy Act 

was passed. It has laid down definite but simpler rules as to 

deposit of rent by tenants. It.has given them every facility to E 
do so. It also has laid down that a receipt granted by the 
Court would have the same effect as a receipt by the landlord. 
Then to avoid the effect of the rulings on the earlier laws, the 


(1) (1864) 1 W. B. 164. (3) (1871) 6 B. L.R App. 118. ° 
(2) (1863) Marsh, 278, (4) (1873) 20 W. R, 128,- 


= 


386 tie OALOUTTA LAW JOURNAL. [Vor. VI. 


CIVIL. Legislature changed the language used in sections 20 and 21 of the 
1907. repealed Acts and made payment of interestat 12 per cent. com- 
amm . * = " 
. Kripa Sindhu pulsory in all cases until. payment or deposit which has the same 
À Mukherji effect as payment or institution of a suit, by using the word “shall” 


Annada Sundari instead of “shall be liable." The obvious intention of the Bengal 

dic Tenancy Act was toover-rule the old cases, especially Radhika 

Miira, J. Prosunno . Chunder w, Urjoon Manjhee (1). The discretion 

mm left to the Revenue Courts under section 20-0f Act X of 1859 

and to the ordinary Civil Courts under section 21 of Act VIII 

(B. C.) of 1869 to apply principles of equity, in cases of tender of 

rent was thus taken away by section 67 of the Bengal Tenancy 

Act. This view of the change effected by section 67 of the 

. Bengal Tenancy Act was adopted in Rajya Ranjit Singh ~.” 

Bhuggobutty Charan Roy (2), and it is a distinct authority on the 

question before us. The ratto dectdend: in that case was not that 

the tender was bad because it was a tender to an am-muktear, but 

that sections 54 to 67 of the Bengal Tenancy Act had made 
deposit after tender imperative to prevent interest from running. 

The operation of section 38 of the Indian Contract Act was 

obviously restricted in cases between landlord and tenant under 

the Bengal Tenancy Act, by use of the imperative word “ shall" 

in section 67 of the latter Act. There is no corresponding rule 

as to payment of interest in the Contract Act, and the special 

rule must prevail against the general, 

Reference had been made in argument to section 84 of the 

Transfer of Property Act. If section 38 of the Contract Act 

/ ' embraces all cases of the effect of valid tender, section 84 of the 

Transfer of Property Act was unnecessary. But section 84, 

following the rules of equity, provides a special remedy applicable 

to mortgage of immovable property. It lays down that interest 

shall cease on tender, while section 67 of the Bengal Tenancy 

Act makes interest payable untilsuit. If the intention of the 

Legislature in the Bengal Tenancy Act was that a rule similar 

to that laid down in section 84 of the Transfer of Property Act or 

similar equitable rules or the rule in the Contract Act would apply 

to valid tender of rent by a tenant, it would have said so in plain 

words, as it had done only three years before (1882) in the 

e Transfer of Property Act. On the other hand, elaborate rules as 

to deposit of rent and its effect, corresponding in some respect 

š " to those in section 83 of the Transfer of Property Act, were laid 

down insections 61 and 62 of the Tenancy Act but they were 





(1) (1878) 20 W, B. 128. (2) (1900) 7 C. W. N, 720. 
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not followed by a rule similar to that in section 84 of the former 
Act, but were followed by the imperative word "shall" in 
section 67 as to payment of interest. If any conclusion is to be 
drawn from section 84 of the Transfer of Property Act, it must 
be one against the application of either section 38 of the Contract 
Act or any equitable rule as such as was enacted in section 84. 

With the greatest deference to the learned Judges who decided 
the case of Jagat Tarini Dasi v. Nobogopal Chaki (1), it seems 
to me that rules of law laid down by foreign Courts in cases not 
governed by codified law such as we have in the Bengal Tenancy 
Act, rules of equity and justice deducible from judgments of 
foreign Courts or the opinions of foreign jurists, are.very useful 
only in deciding cases to which no statute law is applicable. As 
held in Bank of England v. Vaghano (2), and Norendra Nath 
Sircar v. Kamal Basint (3), statute law must supersede all rules 
and principles previously adopted or applied either in this or in 
other countries. Our first aim+should be in cases governed by 
statute law to ascertain the law as laid down in it, and to apply 
it. whether it causes hardship or not, and if there be ambiguity, 
"we should ascertain the intention of its framers by the application 
of recognised rules of interpretation. The only way of getting 
over the: plain and unambiguous words of section 67 of the 
Bengal Tenancy Act lies in interpreting the words “ not duly 
paid" in the last clause of section 54 as including “ not duly 
tendered.” But to hold that “ valid tender” amounts to pay- 
ment within the meaning of the clause would, in my opinion, 
be unduly straining language. I am not aware of any authority 
for such an interpretation and none was referfed to in arguments, 
A promisor may not be responsible for non-performance after he 
has made an offer of performance to the promisee, if the offer has 
not been accepted ; he may thereby be discharged from liability 
to perform his promise. But in the case of payment of rent, 
the liability to pay continues, the debt is not extinguished. Only 
the liability to pay interest may cease. Tender of rent cannot, 
therefore, be construed to be payment of rent. 

There is, it appears to me, a further reason why we should 
not introduce the law as to the effect of a tender of an ordinary 
money debt to the interpretation of the word “paid” in 
section 54. There is noslaw in India enabling a debtor to deposit 
in Court to the credit of his creditor, the amount payable by 


(1) (1907) 5 O. L. J. 270; I, L. B, 84 Calo, 805. (2) (1801) A, O, 107, 
(3) (1896) I, L. B, 28 Cale, 668 ; L. R. 281. A, 18, 
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him as simple money debt. The law does not provide any 
machinery for the discharge of such a debt by a deposit in Court. 
The only means the debtor may adopt to avoid liability to pay 
interest is to tender, and tender is very reasonably held to be 
sufficient to prevent interest from running, on the principle that 
a man cannot take advantage of his own wrong. The Transfer 
of Property Act makes a special provision in cases of mortgages 
of immovable property, and it allows by section 83, deposit of 
mortgage money. But tender of the mortgage money is not a 
necessary prelude to a deposit. By section 84, tender and 
deposit are placed in the same footing as to cessation of interest. 
Section 61 of the Bengal Tenancy Act has made tender a 
necessary antecedent to a deposit under clause (a). The provi- 
sions as to tender and deposit and cessation or otherwise of 
interest on such tender or deposit are not quite harmonious in 
the two Acts passed by the Indian Legislature in the course of 
three years, and the argument from analogy addressed to us 
based on the similar provisions of the Transfer of Property Act 
or the equitable rules from which that Act or the Indian Contract 
Act is drawn, appears to me to be quite inapplicable. On the 
other hand, substantial difference in procedure indicate distinct 
remedial effects. We cannot, therefore. derive much assistance 
from either the Contract or Transfer of Property Act in con- 
struing the Bengal Tenancy Act. 

I, therefore, agree with the Chief Justice in answering the 
question put to us by the reference. 


Woodroffe J.—1 agree with Mr. Justice Brett. 


Mookerjee J.—The question referred for decision to the 
Ful Bench is, whether to stop interest running, a tender of 
rent which is improperly refused must be followed up bya 
deposit of rent in Court under section 61 of the Bengal Tenancy 
Act, or, whether sucha tender so refused, if kept good, that is 
if repeated as each instalment of rent falls due, is sufficient to 
stop interest running from the date of the tender. It is necessary 
to point out at the outset, that the question assumes that a tender 
of rent is kept good, if it is repeated, as each instalment of rent 
falls due. This however, is not so. As was observed by this 
Court in the case Fagat Tarini Dasi v. JVobogobal Chaki (1), a- 
tender is kept good, if the person whó has made the tender, is 
ready and wiling at all times after the tender to pay the debt 


(1) (1907) 50. L. J. 270 ; I. Ta R, 84 Calo. 305. 
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in current money, when requested. The question, therefore, which 
has to be considered may be stated to be, whether to stop interest 
running, a tender of rent which is improperly refused, must be 
followed up by a deposit of rent in Court under section 61 of the 
Bengal Tenancy Act, or whether such a tender so refused, if kept 
good, is sufficient to stop interest running from the date of the 
tender. This matter was fully examined in the case of Fagat 
Tarini Dasti v. Nobogopal Chaki (1), to the decision in which case I 
was a party. That case lays down that a valid tender which has 
been improperly refused but which is kept good, though it does 
not extinguish the indebtedness, stops the running of interest 
after the tender. It further lays down that this principle is 
applicable to the case of rent payable in respect of tenancies to 
which the provisions of the Bengal Tenancy Act are applicable. 
After a careful consideration of the arguments which have been 
addressed to us by the learned vakils on both sides, I adhere to 
the view which I expressed in that case. It cannot be disputed 
that the principle, that a valid tender which has been improperly 
refused, but which is kept good, though it does not extinguish 
the indebtedness, 'stops the running of interest after the tender, 
is founded on good sense and is supported by-cases of the highest 
authority. So far back as 1726, it was ruled by Lord Chancellor 
King in Gyles v. Hall (2), that if a valid tender has been made 
and improperly refused, and if the person who has made the 
tender has from that time, always kept the money ready, interest 
on the debt ceases ; in other words, if the tender be insisted 
on to stop interest, the money must be kept dead from 
that time, because the party is to be, uncore prist. This 
was accepted as settled law in Kinnaird v. Trollope (3) and 
Bank of New South Wales v. O'Connor (4). In the latter 
case, Lord Macnaghten in delivering the judgment of their 
Lordships of the Judicial Committee, observed that a proper 
tender will stop the running of interest, if the mortgagor 
keeps the money ready to pay over to the creditor. The 
rule is stated in similar terms by Mr. Justice Hunt in Bissel v. 
Heyward (5) wherein delivering the unanimous opinion of the 
nine Judges of the Supreme Court of the United States, he 
observed that a valid tender, to have the effect of stopping interest, 


-must be kept good. The rule, however, is based not merely upon 


(1) (1907) 5 C L J 270 ; I. L, B. 84 Calc. 305. 
(9) (1720) 2 P. Wms, 378. (4) (1889) 14 App. Cas, 273 (284). 
(8) (1889) 42 Ch. D. 610 (616). (5) (1877) 6 Otto, 580. 
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cases of the highest authority ; it is founded on justice, equity 
and good conscience. The liability to pay interest is incurred, 
because money which was payable has been improperly withheld. 
But where a debtor, to use the language of Mr. Justice 
Clifford in Colby v. Reed (1), has always been ready to perform 
the contract and did perform it as far as he was able, by 
tendering the requisite money, it is difficult to see on what 
principle he can be made liable for interest, if the com- 
plete performance has been prevented by the improper refusal of 
the creditor to accept the tender. The principle applicable to 
cases of this description is lucidly explained in Hunt on “Tender,” 
Sec. 363. The improper refusal of a valid tender does not extin- 
guish the indebtedness, but though the debt remains after the 
tender and refusal, the effect is, when the tender is lawfully made 
and maintained, to discharge the debtor from the liability for 
interest subsequent to the tender, and the recovery of interest is 
barred, whether the rate be stipulated, or is fixed by law, and would 
accrue as damages, sazone detentione debiti. A refusal of a valid 
tender of debt or duty, if the tender be kept good, defeats the 
recovery of damages that would accrue subsequent to the tender 


by reason of non-payment or non-performance. It was argued, 


however, that although this is unquestionably the general rule, it 
has “no application to cases within the purview of the Bengal 
lenancy Act. It was contended that section 67 of the Bengal 
Tenancy Act makes it obligatory upon Courts of justice to allow 
interest on arrears of rent, and that the only method by which a 
tenant can escape the liability to pay such interest is to make a 
deposit under section 61 and to obtain an acquittance receipt 
under section 62. In 1 my opinion, the effect sought to be attributed 
to these provisions of the Bengal Tenancy Act is not based upon 
a reasonable construction of that Statute. In the first place, the 
Bengal Tenancy Act does not purport to be a complete Code, 
even in respect of the law of landlord and tenant. In the second 
place, the Bengal Tenancy Act does not profess to incorporate 
the general principles of the law of contract and the doctrines of 
equity jurisprudence, in so far as they may have to be applied 
in the determination of disputes between landlords and tenants. 
No doubt, section 67 of the Bengal Tenancy Act provides that an 
arrear of rent shall bear interest at a specified rate, whereas the 
provision of the law which it replaced (séction 21 of Act VIII of 
1869 B. C.) was more elastic, and laid down that arrears of rent 


(1) (1878) 9 Otto, 560. 
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were liable to interest at a prescribed rate. But what is the 
foundation for the suggestion, that rent which has been properly 
tendered and improperly refused is an arrear on which interest 
may be levied under section 67 of the Bengal Tenancy Act? It 
was argued by the learned vakil for the appellant that under 
section 54, sub-section 3 of the Bengal Tenancy Act, any instal- 
ment or part of an instalment of rent not duly paid at or before 
the time when it falls due is to be deemed an arrear; and he 
observed that this section speaks of “rent not duly paid” and 


not of "rent duly tendered.” The learned vakil for the, 


respondent on the other hand contended, that the section does 
not speak of “rent not duly paid and accepted" and suggested that 
if rent was duly tendered and improperly refused, it was duly 
paid within the meaning of the section. If provisions of our 
Codes are to be construed in the manner suggested, and if 
distinctions of such nicety are to be drawn, I consider that the 
answer given by the learned vakil for the respondent has the 
merit of plausibility. But I prefer to put a redsonable: construc- 
tion upon section 54, and to my mind it is tolerably plain, that if 


rent has been duly tendered before or at the time when it falls ` 


due, and the tender has been improperly refused, the rent cannot 
legitimately be said to be in arrear. The term ‘arrear’ involves 
a two-fold notion, namely, that there is a debt and that the time 
for payment of it has expired ; in other words, arrear is that which 
is behind in payment or which remains unpaid though due ; there 
is no ambiguity about the word. There must be a debt and it must 
also be due, because no payment has been made. [See Oxford 
Dictionary, Vol. I, page 459, where the derivative meaning is stated 
to be “Jdehind,’ that is, an arrear of rent is rent behind or 
unpaid at the due time ; see also Wiggin v. Knights of Pythias (1)]. 
To put the matter in another way, rent which has been properly 
tendered and which has been improperly refused, is rent still due, 
but it is not strictly rent in arrear, as the tenant was not “behind? 
to make payment when the rent fell due. Iam unable to hold 
that the Legislature ever intended that rent which had been 
properly tendered and improperly refused, was to be treated as an 
arrear upon which it would be obligatory on the Courts to allow 
interest. Besides, there is nothing in the language of sections 61 
and 62 to show that the Legislature has prescribed that in order to 
escape payment of interest upon rent which has been duly 
tendered and improperly refused, it is compulsory upon the tenant 


- (1) (1887) 81 Federal Reporter 1282. 
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to follow the procedure laid down in section 61 ; in other words, 
the provision as to the deposit of rent is merely enabling and not 
obligatory. This, 1 think, is reasonably plain from the history of 
the legislation on the subject. Before section 61 of the Bengal 
Tenancy Act was placed on the Statute book, if a tenant made a 
valid tender of rent which was improperly refused, he found 
himself in a position of great difficulty. In a subsequent suit for 
rent by the-landlord, in order “to escape the liability to: pay 
interest, the tenant had to prove, first, that he had made a valid 
tender, and secondly, that the tender had been kept good. Satis- 
factory proof of these two circumstances might not always be 
easy and obvious on the part of the tenant, and upon failure to 
establish the plea of tender, thelandlord would recover interest ' 
on the rent due. To afford protection to the tenant, section 61 
was embodied in the Bengal Tenancy Act. Ifa tenant who has 
made a valid tender of rent which has been improperly refused, 
makes a deposit as provided in section 61, no question can sub- 
sequently arise as'to whether the tender has been made or whether 
it has been kept good. But if the tenant does not avail himself 
of the benefit of the provision of section 61, and if he takes the 
risk of establishing by evidence that the tender was duly made 
and was subsequently kept good, there is no intelligible reason 
why he should be in a worse position than he would be in, if he 
proved a deposit in Court. We ought not to place a construction 
upon the Statute, the effect of which would be to throw upon the 
tenant, who has made a valid tender which has been improperly 
refused and which has been kept good, the burden of additional 


interest which must accrue between the date of tender and the 


date of deposit, as also the cost of an application under section 61. 
It is surprising that section 6r, which was unquestionably intro- 
duced for the benefit of the tenant, should now be sought to be 
so interpreted that it may be used as an instrument against him. 
In my opinion, section 6r gives a privilege to thetenant of which 
he may avail himself if he chooses. But if he does not make a 
deposit, and proves successfully at the trial in a suit for rent, that 
he made a valid tender which was improperly refused and which 
was kept good, he is entitled to have the claim for rent dismissed, 
precisely as if he had made a deposit under the provisions of the 
Statute. It has been repeatedly held in England, that the general 
doctrine of tender is applicable to cases between landlord and 
tenant, and that the rules relating to tender are the same in rent 
as in other contracts. (Roscoe, Nisi Prius, 17th edition, 701, and 


t 
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Leake on Contracts, Part IV, Ch. IV, and ¿Foa on Landlord 
and Tenant, ard edition, pages‘145, 510). lt has not been, and 
it cannot be, disputed that in this country, the doctrine of tender 
is applicable to all cases between landlords and tenants in respect 
of tenancies other than those to which the provisions of the 
Bengal Tenancy Act are applicable ; I cannot imagine any good 
reason, why the doctrine should be excluded from operation 
in cases of tenancies to which the provisions of that Act apply. 
It was, however, strenuously contended on behalf of the-appellant, 
that this view not only does not give effect to the alteration 
in the provision for payment of interest, made by the Legis- 
lature when the Bengal Tenancy Act was passed, but practically 
destroys the entire effect of the change. Xt may be conceded 
that when the provisions of a Statute, as to the scope of which 
there is room for reasonable doubt, have to be construed, 
reference may legitimately be made to the previous law on the 
subject, as was done by the Judicial Committee in Jshuree 
Persad v. Chutterput (Y) and Brown v. McLachlan (2), and by 
this Court in Ramkanat Ghose v. Hari Narain Singh (3). 
The operation, however, may easily be carried too far, and 
may, in the case of codification acts, lead to results which have 
been condemned in decisions of the highest authority. [See 
the observations of Lord Herschell in Bank of England 
v. Vaghano (4, and of Lord Macnaghten in Narendra Nath 
v. Kamal Basini (5.] The proper course is, in the first 
instance, to examine the language of the Statute, to interpret it, 
to ask what is its natural meaning, uninfluenced by any con- 
siderations derived from the previous state “of the law. This 
T have done, and my conclusion is, that the contention of the 
appellant, that the provisions of section 61 as to deposit, though 
they are in form expressly permissive, were intended to be 
obligatory, seeks to force upon the plain language of the section, 
an interpretation which the words will not bear, except in the 
light of a supposed policy assumed to be indicated by the 
history of the legislation on the subject. To begin with an 
examination of the previous state of the law on the point, 
isin my opinion, to attack the problem at the wrong end. 
I do not see, however, that tht history of the legislation on 
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the subject does really assist the appellant. What is that 
shistory? Under the law as it stood before Act X of 1859, 
it was ruled by a Full Bench of the Sudder Court in Meelkun. 
Banerjee v. Berjo Chunder Banerjee (1), that where there was 
a contract for payment of interest upon rent in arrear, interest 
must be allowed, but in the absence of such an agreement, the 
Courts were to exercise the discretion vested in them by the 
Interest Act, X XXII of 1839. In Act X of 1859, by section 20, 
an arrear of rent was made liable to interest at I2 per cent. 
per annum, unless it was otherwise provided by written agree- 
ment. Act VI of 1862, (B. C.) which amended Act X of 1859, ` 
provided by section 4, that the tenant might tender the rent 
to his landlord, and upon his refusal to receive the amount, 
deposit the same with the Collector, such deposit to have the 
same effect as payment. When Act X of 1859 was repealed 
by Act VIII of 1869 (B. C), these provisions were reproduced 
in sections 21 and, 46 of the new Statute. Under section 20 of 
Act X of 1859 and section 21 of Act VIII of 1869 (B.C), 
it was repeatedly ruled by our Courts, that they had a discretion 
as to whether interest was to be allowed, and if so, at what 
rate. Most of the cases in the books, however, are very 
imperfectly reported, and it cannot be ascertained, upon what 
precise ground interest: was disallowed in any particular case. 
But it is quite clear that Kasht Nath v. Mynooddin (2) was 
a case, not of tender, but of a deposit in the Collectorate 
before Act VI of 1862 (B. C) came into force. The cases of 
Beckwith v. Krishna 910an (3) and Sattyanundo Ghosal v. Faker 
Sekhar (4), were "not cases of tender at all, while it is more 
than doubtful whether the case of Radhika Pershad vw. Arjoon 
Majhi (5) upon which so much reliance is placed, really 
involved any question of valid tender. The cases of Sarat 
Soondari v. Collector of Mymensingh (6), Uma Charan v. Hari 
Prosad (7), and Zshan Chandra v. Ashanulla (8), undoubtedly 
affirmed the principle, that interest could not be claimed, if a 
valid tender of rent had been improperly refused; but there 
is nothing to indicate, that this conclusion was founded on the 
ground, that as the Court had a discretion in the matter, the 
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discretion ought to be exercised in favour of the tenant. The 
judgments are perfectly consistent with the view, that as rent 
had been tendered, there' was strictly no "arrear" due, upon 
which interest could accrue. It may further be pointed out, 
'that of the three cases last mentioned, the only one in which 
interest was disallowed, was that of Uma Charan v. Han 
Prosad (1), in which a valid tender was established, while in 
the other two cases, interest was  decreed, because the 
tender alleged was not proved. The majority of. cases, 
therefore, did not relate to the effect of tender of rent, but 
only to the exercise of judicial discretion by the Court to refuse 
or reduce interest [Juderjst v. Khaja Abdul Hossain (2), Ram 
Sankar v. Ishtan Chunder (3). Fasubun v. Ashrafoonntssa (4), 
Mahatab Chand v. Deb Coomarit (5), Fohury Mal v. Ballat Lal (6)]. 
Reference may, however, be made to Srssonath v. Hurro 
Pershaud (7), in which a question was raised analogous to the one 
now beforé this Court. There the question argse as to the effect 
of section 4 of Act VI of 1862, B. C., which allowed the tenant 
to make a deposit in the Collectorate upon refusal of a valid tender 
made by him, and provided that such deposit would in all respects 
` operate as and have the full effect of a payment. With reference 
to this provision, it was ruled in the case to which I have just 
referred, that although a tenant may escape liability to pay 
interest’ upon tender followed by deposit in Court, the law does 
not forbid the Court to advert or give effect to a tender not 
followed by a deposit or payment into Court. This case, 
therefore, laid down that section 4 of Act VI of 1862, B. C., 
which was subsequently reproduced as sectiod 46 of Act VIII of 
1869, B. C., was, as its very language shewed, merely enabling and 
not mandatory. Now, what did the Legislature do, when the 
Bengal Tenancy Act was passed, with the decision of Bissonath v. 
Hurro Pershaud (7), before them ? They framed section 61, which 
corresponds to section 46 of Act VIII of 1869, as still permissive ; 
if they intended to make the section obligatory, the object might 
have been attained with the utmost ease, by the use of dppro- 
priate language, and section 62 might have been so worded, as to 
make it evident, that the only way to escape payment of interest 
is to tender the rent and then deposit the same in Court. 
Under these circumstances, a reference to section 67 does not, 
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CIVIL. with all respect, seem to be quite relevant ; it is undoubtedly 
1907. not conclusive upon the question raised. It appears to me to be 
Kripa Bindhu incontestable, that the effect of the alteration in the provision as 
Mukherji to interest was.to take away the discretion formerly vested in the 


datus ondi Courts, but that this does not, in any way, affect the case of 
pen tender ; when a valid tender is established, and it is proved to 

$ Mookerjee, J. have been kept good, the matter is beyond the domain of the 
s discretion of the Courts; the tenant is entitled to claim, as a 
matter of right, that interest should be refused. The law under 

the Acts of 1862 and 1869 unquestionably was, that the tenant 

could successfully assert this claim to exemption, even though 

his tender was not followed by deposit ; the tender was essential, 

° the deposit optional. The language of the present Act, to my 
mind, shows plainly, that the law in this respect has not been 
altered. A review, then, of the history of Legislation on this 
subject, not only does not lend any support to the contention of 
the appellant, but seems to me to destroy it most effectively. 
: What then is the position of the parties? The Bengal Tenancy 
Act, in this matter, is not exhaustive ; the provisions of section 61 

are merely permissive. How does a Code, then, which is neither 

complete nor very explicit, exclude the application of the broad 

principles of justice, equity and good conscience, according to 

which Courts in this country are bound to act under section 37 

. of Act XII of 1887, and according to which they have always 

acted since section 21 of Reg. III of 1793 was passed. That 
these rules of equity, justice and good conscience are deducible - 

from judgments of foreign Courts or have met with the 
approbation of foreign Jurists, does not take away from their 

value or throw any discredit on them. A recourse to the first 

principles of Jurisprudence, may occasionally be useful in-the 
administration of the law as contained in even an Indian Code, 

„and it is too late now to discard them after their Lordships of 

the Judicial Committee have interpreted “equity and good 
conscience " to mean the rules of English law, if found applicable 
to Indian society and circumstances. [Waghela Raj Sanji v. 
Shekh Masiudin (1), Dada Honaji v. Babaji (2, Waman Ram 
Chandra v. Dhondt Bai (3) On these grounds, I am not 
e prepared to disregard the principles of justice, equity and good 
conscience in the case before us, and in the absence of express 
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legislative provision excluding the application of the principle of POM 
tender to cases governed by the Bengal Tenancy Act, I must decline Hor 

to put upon tbe Statute a construction which leads to manifest » Sindhu 
injustice and which, I am satisfied, was never intended by the Mu as 
Legislature. My answer, therefore, to the question proposed for ae Sundari ` 
decision to the Full Bench, modified as I have indicated, is, as Debt, 


to the first part, in the negative, and as to the second part, in Mogkerjee, J. d 
the affirmative ; in other words, that if a valid tender has been made mm 
and improperly refused, it is not obligatory upon the tenant to 
follow up the tender by a deposit in Court under section 61 ; if the 
tender is kept good, it is sufficient to stop interest from the date 
of the tender. 
. As regard the facts of the particular case which is now before ` 
us, at one stage of the hearing of the appeal, I was inclined to 
the view that the facts found by the Subordinate Judge were 
not sufficient to show that the tender was kept good. Inthe 
course of the able argument, however, which was addressed to us 
by the learned vakil for the respondent, he has, I think, shown 
that a different interpretation is possible. It is true that the 
Subordinate Judge does not state expressly in so many words 
that the tender was kept good, but he has found that the rent due 
was tendered to the plaintiff, that on his refusal to accept the 
amount tendered, it was sent by money-order, instalment by instal- 
ment as it fell due, that even upto the date on which the suit was 
instituted, the defendant tendered money which was not accepted, 
and that when the suit was aboutto be instituted, the pleader 
for the defendant again tendered the rent, first to the pleader for 
the plaintiff and then to his zard, but as they declined to accept 
the money, it was deposited in Court before the suit was actually 
commenced. From all these facts, the inference does seem to be 
legitimate that the defendant made a valid tender and was always 
ready and willing to pay the money, if only the plaintiff expressed 
his willingness to accept it. It was in substance a continuous 
tender which was kept open by a continuing readiness, nota 
mere willingness to pay to the landlord. The facts found by the 
Subordinate Judge may, therefore, be taken as equivalent to a 
finding that the tender was kept good. If so, in the view I take 
of the law on the subject, the ‘claim for interest cannot be : 
sustained and the suit has been rightly dismissed by the Courts 
below. This conclusion, I may add, is consistent with the 
manifest justice of the case ; upon the facts disclosed, there cannot 
- bethe remotest doubt that the plaintiff repeatedly refused valid 4 
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tenders of rent, solely with a view to harass the defendant and 
to put pressure upon him so as to force him to consent to an 
enhancement of reht. If there is any case in which the plea of 
tender ought to be applied and allowed, the case before us is 
eminently of that description. In my opinion, there are no merits 
in the appeal, and it ought to be dismissed with costs. 


A. T. M. Appeal dismissed. 
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Before the Hon'ble R. F. Rampini, Acting Chief Justice, Mr. 
Fustice Brett, Mr. Fustice Mitra, Mr. Fustice Woodroffe 
and Mr. Fustice Mookeryee. 


TRIBENI SAHU AND OTHERS 
V. 
BHAGWAT BUK RAI AND OTHERS.” 


Civil Procedure Code (XIV of 1882), Beos. 645, 546, para, 3, 582— Money deores 
sale for, stay of — Eeoution, stay of, by appellate Cowrt— Appellate Court, 
power to stay eaegytion sale for money deores—Application, granting of— 
Practics. 

Per Brett, Mitra, Woodroffe and Mookerjee, JJ.—The appellate Court has, 
during the pendency of an appeal against a decree for money, .power to 
stay the sale of immovable property of the judgment-debtor in execution 
of that decree, 

Kunj Lal v. Bahitram (1) over-ruled so far. 

Held by a majority of the Full Bench (Brett and Mitra JJ., dissenting > 
That the last paragraph of section 546 of the Code of Civil Procedure gives 
Courts of original jurisdiction and not the appellate Court, power to stay 
the sale of immovable property of the judgment-debtor in execution of a 
decree for money. i 

Kunj Lal v, Bahitgam (1) approved on this point. 

Per Rampini 0. J. and Mockerjos J. (Brett and Mitra JJ. oontra.)— — 
Section 682 read with section 546 of the Ofvil Procedure Code, does not 
authorise the Court to make an order for stay of execution. 

Per Brett, Mitra, Woodroffe and Mookerjee, JJ.—A Court in the admuinis- 
tration of justice will not refuse an application, which on the merita 1t ought 
to grant, and in Jaw can grant, simply because the applicant asks the Court 
to exercise ite admitted power under a wrong section. 

Per Mookerjes J.—The third paragraph of section 546 of the Civil Proce- 
dure Code, read with section 545, gives the appellate Court power to stay sale of 
immovable property in execution of a decree for money which is under appeal, 
upon certain terms which may be settled by itself or = left to be settled by 
the original Court. 

That exposition shall be preferred which is approved by constant and 
continual use and experience; the practice Df the Court is the law of the 
Court, and inveterate practice generally stands upon principles of justice and 
convenience. : 


.* Full Bench Reference in Civil Rule No. 8411 of 1906. 
(1) (1904) 8.0, W. N. 381. 
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Reference to a‘Full Bench. 

Application by the judgment-debtor. 

Application for stay of sale of immovable property under 
paragraph 3 of section 546 of the Civil Procedure Code. 

The facts of the case appear from the order of reference. 

The case was referred to a Full Bench by Brett and Sharf- 
uddin JJ. by the following 


ORDER OF REFERENCE. 


In execution of a decree for costs obtained by the opposite 
party against the petitioners in the Court of the Subordinate 


Judge of Palamau, certain immovable property belonging to ` 


the petitioners was attached and advertised for a sale. Against 
the decree the petitioners filed an appeal to this Court. They 
then put in an application under section 546, Civil Procedure 
Code, before the Subordinate Judge praying for stay of execu- 
tion pending the disposal of the appeal,:but on the and 
November 1906, the Subordinate Judge refused the application 
and directed the petitioners to apply to the High Court. 
Accordingly on the 15th November they put in an application 
to this Court and obtained a Rule on the opposite party, to 
show cause why execution of decree for costs should not be 
stayed pending the hearing of the appeal on the applicant 
depositing the amount of costs in the lower Court, subject to 
the condition that pending the disposal of the appeal, the 
opposite party should riot be allowed to withdraw it. 

On the Rule coming on for hearing an objection has been 
taken by the opposite party, that an application under the 
third paragraph of section 546 of the Code of Civil Procedure 
must be made to the Court which passed the decree, and that 
the appellate Court has no jurisdiction to entertain such an 
application or to pass an order on it staying execution of the 
decree. In support of this view the decision of a Division 
Bench (Rampini and Pratt JJ.) in Rule 3019 of 1903, issued 
in the case of Kunj Lal Marwari v. Bahitram Marwari (1) 
has been relied on. 

We doubt the correctness of that decision and we find that 
the contrary view has been taken by other Division Benches. 
Of two of which we notice that Pratt J. was a member, in 
the following three amongst other unreported cases—(r) Rule 
No. 633 of 1902, issued in Appeal from Original Decree No. 355 


(1) (1904) 8 C, W, N, 881. 
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of 1901, disposed of on the roth February 1903 by Ghose 
and Pratt JJ., (2) Rules Nos. 2957 and 2958 of 1902, in Appeal 
from Original Decree No. 324 of 1902 disposed of on the 8th 
January 1903, by Ghose and Pratt JJ., and (3) Rule No. 3877 
of 1906 in Appeal from Original Decree No. 456 of 1906 
disposed of on the 15th February 1907 by Mookerjee and 
Holmwood JJ. 

The learned Judges who heard the Rule in the case of 
Kun? Lal Marwari v. Bakttram Marwari (1) in arriving at 
their decision remark that the same view has been taken by 
the Allahabad High Court 7m the matter of the petition of 
Muradunnissa (2), and by this Court in the case of Gosain Money 
Puree v. Guru Pershad Singh (3). In the former of these two 
cases we find that the Judges of the Allahabad High Court 
remark that apparently the High Court- of Calcutta has taken 
in the latter case the view which they adopt, vrs., that an 
application under the third paragraph of section 546 of the Code 
of Civil Procedure to stay the sale of immovable property in 
execution of a decree for money against which an appeal has 
been filed must be made to the Court which passed the decree 
and not to the appellate Court. | 

We have referred to the case of Gosatn Money ‘Puree v. 
Guru Pershad Singh (3), and find that the decision of this 
Court was not to that effect. What was decided in that case 
was that when a. decree on a mortgage had been obtained in 
one Court and the decree had been confirmed in appeal, and 
when a party affected by that decree had failed in another suit, 
to obtain a decree declaring that certain of the property covered 
by the mortgage decree was not liable to sale in execution of 
that decree and had filed an appeal, the Court of first instance 
in which the second suit had been brought had not jurisdiction 
on an application being made toit under the third paragraph 
of section 546 of the Code of Civil Procedure, to pass an order 
staying execution of the decree in the first suit, pending the 
disposal of the appeal in the second suit. 

As there has been this misunderstanding on the part of the 
Judges of the Division Bench who heard the case of Kus Lal 
Marwari v. Bahitram Marwari (1) as to the effect of the decision 
in the case of Gosatn Money Puree v. Guru FPershad Singh (3), 
as we doubt the correctness of their decision in that case, and 


(1) (1904) 8 C, W.N. 381: (2) (1893) I L. R. 15 All, 196. 
(8) (1884) I. L. R. 11 Calo, 146. 
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as there is conflict between it and the decision in the unreported 
cases which we bave noticed, we refer the following questions 
to a Full Bench for decision: 

1. When an appeal has been filed against a decree for money, 
has the appellate Court jurisdiction to entertain an application 
made under the third paragraph of section 546 of the Code of 
Civil Procedure and to pass an order staying, pending the 
disposal of the appeal, the sale of immovable property of the 
judgment-debtor in execution of that decree? 

2. Has the case of Kunj Lal Marwari v. Bahitram 
Marwari (1) been correctly decided ? 

Babu Fogendra Chandra Ghose for the Petitioner.—It is 
necessary at the beginning to refer to the'history of the Legislation 
on the subject. Section 339 of Act VIII of 1859 authorised the 
Court which made the decree to require security for restitution. 
This section was repealed by Act XXIII of 1861, section 36 
of which empowered the Court which made the decree to take 
security for restitution, either of its own motion or under the 
.direction of the appellate Court. The third paragraph of 
Sec. 546 was added by Act XIV of 1882. Sec. 545 of the Code 
of Civil Procedure says that the appellate Court may for suffi- 
cient cause order stay of execution. The appellate Court had 
jurisdiction outside the Code to stay execution in all cases ; after- 
wards the qualifying clause was added. ` 

[RAMPINI C. J.—There is a distinction between section 545, 
Civil Procedure Code and Sec. 546, para. 3. The latter is for sale 
of immovable property in execution of a decree for money.] 

The practice hitherto has been to sfay execution by the 
High Court and the lower Courtsays that it cannot do so, the 
applicant should move the High Court. [In this case, the appli- 
cation was made to the lower Court.] 

[Mrrra J.—Is not that view of the lower Court wrong? At 
least the lower Court has the power.] 

[RaMPrNI C. J.—In Sec. 546, para. 3, the word used is shall ; 
so the lower Court must stay.] 

[MookERJEE J.—If the lower Court refuses to stay, the 
remedy is by appeal under section 244, Civil Procedure Code, and 
not by a petition under section 622, Civil Procedure Code.] —— 

[Mirra J.—Your argument is this : ‘Court’ means the lower 
Court as well as the appellate Court having concurrent 
jurisdiction.] 
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In Kunj Lal v. Bahitram (1) Your Lordship the Chief Justice 
expressed the opinion that this Court had power, but your 
Lordships followed the case of Gosatn Money v. Guru Pershad (2). 
In the latter case, there are observations which go to support my 
contention. The expression there used is mere obster dictum. 

[Rampint C. J.—In the case of Gosain Money v. Guru 
Pershad (2) at page 149 it was said, ‘Section 546 relates to staying 
proceedings in execution by the Court which passed the decree 
in which the proceedings are pending. See also “In the matter 
of Murad-tun-nissa.” (3).] 

[BRETT J.—In the case of Gosatn Money v. Guru Pershad (2) 
it was not stated that the lower Court was the only Court which 
could pass that order.] i 

[MooKERJEE J.—Have you noticed that'in the case of 
Gosain Money v. Guru Pershad (2) the words quoted do not 
appear in the Code. What will happen when a case is transferred 
for execution to another Court ?] 

[RAMPINI C. J.—You must admit that security must be 
determined by the Court which passed the decree and not by the 
Court to which it is transferred or by the appellate Court.] 

I rely on the Full Bench case of Balkishen Sahu v. Khugnu (4), 
where it is held that wherever there is an appeal, the appellate 


‘Court has inherent power to stay execution of the decree. 


[MOOKER]JEE J.— hat question is not referred to the Full 
Bench.] 
[RAMPINI, C. J.— That case goes against you. Ifthe Court 


: has inherent power, section 546, Civil Procedure Code, could not 


contemplate such a œse.] 
[WOODROFFE J.—See section 582, Civil Procedure Code. Has 
not theappellate Court the same power as that of the lower Court ?] 
In the case of Otto v. Lindford (5) it was held that’ decree for 
costs should be stayed by the Court which passed the decree. 
[Bretr J.—When there is an appeal, the appellate Court has 
the sezsin of the case. Sec. 546, Civil Procedure Code, is enacted 


“for the purpose that the lower Court has also the power. It does 


not lay down that the appellate Court is deprived of that power]. 

The Court of appeal has the serst of the whole case. See 
Pasupati Nath v. Nandalal (6), Brijcoomaree v. Ramrick Dass (7) 
and Balkishen Sahu v. Khugnu (4). 


(1) (1904) 8 C, W. N. 881. (4) (1904) I L. R. 81 Cale. 729. 
(2) (1884) LL, R 11 Calc. 146, (5) (1881) 18 Ch. D. 
(8) (1898) I, L, B, 15 All, 198. (6) (1901) 1 I. L. R. 28 Yom 784, 
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Babu Mohendra Nath Roy (with him Dr. Sarat Chandra 
Banerji) for the Opposite party :—The only point referred to is 
whether this Court has power under para. 3, Sec. 546 to stay 
execution.. Your Lordships are not revising any order of the 
Lower Court. 

[Mirra J.—Have we not the power to decide the Rule? We 
cannot refer it back to the referring Bench.] 

I refer to Rule 4 of the High Court Rules, page 25. This 
question arises out of a Regular Appeal. The Division Bench 
which referred this case has not exercised its revisional jurisdic- 
tion against any order of the lower Court. I refer to Kun; Lal v. 
Bahttram (1). 

[BRETT J.—In that case it was distinctly held that this Court 
had no jurisdiction.] 

I submit the reference was made under Rule 3. The ques- 
tion arises in an Appeal from Original Decree. 

[WooproFFE J.—If this case comes under Sec. 582, Civil 
Procedure Code, then it also applies to the present reference. | 

“Suit ” in section 582, Civil Procedure Code, does not refer 
to execution. 

[WooproFFE J.—But look to Sec. 647, Civil Procedure Code. 

[BnETT J.—It has been held that suit up to execution is one 
proceeding.] 

[MookERJEE J.—What is the scope of Sec. 582, Civil Proce- 
dure Code? Can it be said that an application for execution may 
be entertained by an appellate Court? Or does ‘it not contem- 
plate that the Court of appeal can exercise in relation to the 
appeal the same powers as might be exercifed by the ongina; 
Court in relation to the suit ?] 

In section 546, Civil Procedure Code, the word “ Cour 2: 
means ‘first’ Court.” If the appellate Court has concurrent 
jurisdiction under Sec. 546, Civil Procedure Code, the petitioner 
made his election, and the first Court refused the application. 

[RAMPINI C. J.—Section 546, Civil Procedure Code, contem- 
plates two things. The third paragraph, which is mandatory, is 
quite different.] 

If the lower Court and appellate Court have concurrent 
jurisdiction, then how is it that the matter of taking security 
should be left only to the first Court? This seems most extra- 
ordinary. 


[BRzTT J.—Ifsection 582, Civil Procedure Code, be applicable . 
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then the power of the first Court may also be exercised by the 
appellate Court]. 

The first Court having refused the application, it is a question 
under section 244, Civil Procedure Code, and his remedy is by 
appeal. à 

[MOOKER]JEE J.—1f the application made to us be treated as a 
memorandum of appeal, then you have no answer]. 

No, my Lords. 

[MrrRA J.—You concede that this Court has power to stay 
either under Sec. 546, Civil Procedure Code, or in any other 
manner]. 

This Court has ample power to do so ; but the application 
should be made to the first Court and not to the appellate Court. 

C. A. V. 

The following judgments were delivered : 

Rampini C. J.—The questions referred for our decision 
are as follows : i 

(1) When añ appeal has been filed against a decree for 
money, has the appellate Court jurisdiction to entertain an 
application made under the 3rd paragraph of section 546 of the 
Code of Civil Procedure, and to pass an order staying, pending 
the disposal of the appeal, the sale of immovable property of 
the judgment-debtor in execution of that decree ? 

(2) Has the case of Kunja Lal Marwart.v. Bahitarm 
Marwari (1) been correctly decided ? 

In order to answer these questions it seems necessary to 
examine closely the provisions of sections 545 and 546 of the 
Code of Civil Procedure. 

Section 545 provides for the stay of execution of any decree, 
It gives the appellate Court as well as the Court which passed 
the decree a discretionary power on the three conditions there- 
in laid down to stay execution of an appealable decree, even 
before an appeal against the decree, sought to be executed, has 
been preferred. 

Section 546 deals with two distinct cases, the only connection 
between them being that in both of them, an appeal has been 
preferred against the decree sought to be executed. Paragraph 1 
of section 546 provides that the Court which passed the decree, 
before permitting execution to proceed, when an appeal is 
pending, shall take security from the judgement-creditor for the 
restitution of the property which may be taken in the execution, 

(1) (1904) BO, W. N, 881. 
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, Paragraph 2 gives the appellate Court discretionary power to 


pass a similar order. Paragraph 3 deals with an entirely different 
case. It provides for the stay of a sale of immovable property 
in execution of a decree for money, when an appeal is pending 
against the decree, on the judgment-debtor giving, such security 
as the Court which passed the decree thinks fit. The terms of 
paragraph 3 are mandatory. It prescribes that the sale of 
immovable property in execution of a decree for money only 
shall be stayed on security being furnished. 

The terms of paragraph 3 of section 546 are not very lucid. 
It has been contended that they mean that on the judgment- 
debtor giving security, a sale of immovable property may be 
stayed either by the Court which passed the decree or the 
appellate Court, provided the question of the amount of security 


'is disposed of by the court which passed the decree. 


- 


I am of opinion that this is not the correct meaning of 
paragraph 3 of section 546, and that it provides for a sale of 
immovable property being stayed only by the Court which passed 
the decree, for the following reasons: (1) The provisions of this 
paragraph are mandatory. It renders it obligatory on the Court 
which passed the decree to stay the sale on security being given. 


It is therefore unnecessary for any such power being given to an. 


Appellate Court. If the first Court does not stay the sale, as it is 
required to do, the remedy would appear to be by appeal, but 
not by an application tó the appellate Court to stay the sale. 
(2) It will be seen that the first paragraph of section 546 makes 
itobligatory on the Court which passed the decree to take 
security for the restitution of the property against which execu- 
tion is sought, but when it gives the appellate Court a similar 
power, it gives it a discretion to éxercise it or not. From this 
it seems to me that, when no such power is given toan appellate 
Court by the 3rd paragraph of section 546, the omission was 
intentional. (3) If paragraph 3 of section 546 applies to the appel- 
late Court, then, in the case referred to in the paragraph, 
the appellate Court would have no discretion, but would, like 
the Court which passed the decree, be obliged to stay the 
sale. This would be very unusual, for in the cases referred 
toin seclion 545 and paragraph' 2 of section 546, the appel- 
late Court is given a diseretion. It is only the Court of first 
instance which, according to section 546 paragraphs 1 and a, 
has no discretion in the cases dealt with in these paragraphs. 
(4) If paragraph 3 of section 546 be held to apply to an 
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appellate Court, then the appellate Court has very limited 
powers,—even less than the Court which passed the decree. It 
not only has no discretion, but must refer to the Court which 
passed the decree, the question of the security to be given by 
the judgment-debtor. It cannot settle this question itself. 

_ Iam, therefore, of opinion that an appellate Court cannot 
pass orders under section 546 paragraph 3, staying a sale of 
immovable property. 

The case of Zn the matter of the petition of Muradunnessa (1) 
is to the same effect, The judgment of the learned Judges in 
this case does not proceed entirely on the ruling of this Court 
in Gosain Money Puree v. Guru Pershad Singh (2). The learned 
Judges give their own reasons for their decision, and only fortify 
themselves by referring to the case of Gosain Money Puree In 
the case of Gosatn Money Puree no definite rule is laid down, but 
their Lordships say (page 149): “We think, however, that sec- 
tion 546 has nothing to do with the question before us. That 
section only relates £o staying proceedings im execution by the 
Court which passed the decree tu which the proceedings are pending. 
That Court has a right, under certain circumstances, and subject 
to certain conditions, to stay the execution of its own decrees 
while those decrees are under appeal.” 

This may be an orter dictum, but it would seem to me that 
the learned Judges who decided that case were of the same 
opinion as I am, vrz. that section 546 only relates to the staying 
proceedings in execution by the Court which passed the decree 
in which the proceedings are pending. 

The rule referfed to by the referring Bench are all of fairly 
recent date, the oldest being dated 1902. lu none of them have 
the provisions of section 546, paragraph 3, been referred to, far 
less considered. 

It has been said that an appellate Court has power to, or 
rather must, stay a sale under the 3rd paragraph of section 546, 
when read with the provisions of section 582, Civil Procedure 
Code. I do not, however, think that section 582, has any appli- 
cation. The words "plaintiff" and " defendant" would not 
seem to me to include “judgment-creditor” and “judgment- 
debtor.” If they do, and an“ appellate Court has, under sec- 
tion 582, Civil Procedure Code, the same powers as a Court of 
first instance, this can only be, when the contrary does not appear 


. (2)-(1898) I, L. R,.15 All. 196. (2) (1884) I, D. R, 11 Calo 146. . 
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from the context, and in my opinion, from the terms of sec- 
tion 546, paragraph 3, the power for staying the sale of immov- 
able property are exercisable only by the Court which passed 
the decree. 

It seems unnecessary to consider whether, apart from the 
terms of section 546, an appellate Court can stay a sale of im- 
movable property. 'The reference is with regard only to the 
provisions of section 546, paragraph 3, and for the reasons given, 
I would answer the first question referred to us in the negative 
and the second in the affirmative and discharge the Rule. 


Brett J.—The questions which have been referred to this 
Bench are as follows : 


(1) When an appeal has been filed against a decree for 
money, has the appellate Court jurisdiction to entertain an appli- 
cation made under the 3rd clause of section 546 of the Code of 
Civil Procedure and to pass an order staying, pending the disposal 
of the appeal, the sale of the immovable preperty of the judg- 
ment-debtor in execution of that decree ? 

(2) Has the case of Kus? Lal Marwari v. Bakhitram Mar- 
wart (1) been correctly decided ? 

After the course which the case has taken at this hearing, 
I think it is necessary that being one of the Judges who made 
the reference, 1 should first state the following facts. The peti- 
tioner was the judgment-debtor in a suit in which a decree for 
costs had been passed against him. In execution of that decree 
certain immovable property belonging to him had been attached. 
He appealed against that order and after his appeal had been 
admitted, he applied to this Court for an order-to stay the sale of 
his property pending the disposal of the appeal, and obtained a 
Rule on the opposite party to show cause why execution of the 
decree for costs should not be stayed pending the hearing of the 
appeal on the applicant depositing the amount of costs in the 
lower Court subject to the condition that pending the disposal 
of the appeal, tbe opposite party should not be allowed to with- 
draw it. “He had previously applied to the Court which passed 
the decree for such an order but had been directed to apply to 
the Court of appeal. It appears that application was made a few 
days before the appeal was filed: 

On the Rule commg on for hearing, the pleader for the 
opposite party contended that this Court as a Court of appeal 
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had no power to pass an order staying execution of the decree 
pending the disposal of the appeal. It was argued that the order 
could not be passed under section 545, Civil Procedure Code, as 
the facts necessary to give this Court as a Court of appeal juris- 
diction under that section, had not been stated in the application 
or proved and that this Court had no power to pass such an order 
under section 546, Civil Procedure Code, as that section in its 
3rd clause, gave power only to the Court which passed the decree 
and not to the appellate Court. In support of the latter conten- 
tion, the case of Kunj Lal Marwari v. Bahitram Marwari (1) was 
relied on. It was in fact argued that on an application such as the 
present, this Court as a Court of appeal had no jurisdiction to 
pass any order, that the Court which passed the decree alone had 
jurisdiction, and the case quoted above was relied on to support 
that broad contention. 

For the petitioner it was pointed out that it had been the 
practice of this Court for a long series of years to pass such orders 
on such applications, and that the decision in the case of Kunj 
Lal Marwari v. Bahitram Marwari (Y) was contrary to the pre- 
vailing practice and that it could not be reconciled with the 
decisions in the previous cases. 

The Judges who decided the case of Kun Lal Marwari v. 
Bahttram Marwari (1) relied on a decision of this Court in the 
case of Gosain Money Puree v. Guru Pershad Singh (2) and on a 
decision of the High Court of Allahabad Zn the matter of the 
petition of Muradannessa (3) which purported to follow the 
ruling in Gosain Money Puree v. Guru Pershad Singh (2). On 
referring to the de@ision in the case Gosatn Money Puree v. 
Guru Pershad Singh (2), it appeared to us to be clear that it 
was no authority for the proposition that the Court which 
passed the decree alone had jurisdiction to pass an order 
under the 3rd clause of section 546, Civil Procedure Code, 
and that the appellate Court had no such jurisdiction. We 
accordingly pointed out in our order of reference that the question 
this Court had to decide in that case, was not whether the 
Court before which the appeal was pending had jurisdiction to 


_pass an order staying sale of immovable property in exe- 


cution of the decree for money against which the appeal 
had been preferred, but whether a Court which passed a decree 
in one case against which an appeal had been preferred had 
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power to issue an injunction staying the sale in execution ofa OVIL, 
decree in another suit, of property which was the subject of its 1907. 
own decree. In the course of their judgment in that case, the Tribeni Sahu 


Judges say, “We think, however, that section 546 has nothing 
to do with the question before us. That section only relates to bus 
staying proceedings in execution by the Court which ' passed the BEER Me 
decree in which the proceedings are pending. That Court has a 
right under certain circumstances and subject to certain conditions 
to stay execution of its own decrees, whilethose decrees are under 
appeal" The last sentence merely stated a fact which was 
patent from section 546 itself. There was no suggestion in the 
judgment that the appellate Court had no jurisdiction to pass a 
similar order under section 546, Civil Procedure Code. In fact 
the question was neither raised nor considered. 

The contention advanced before us, however, was that the 
decision in the case of Kunj Lal Marwari v. Bahitram Marwari (Y) of 
was a bar to our making absolute the Rule which we had 
issued in favour of the petitioner, and we Were constrained to 
make the reference to the Full Bench at the instance of both i 
parties. 

When the reference has come on for hearing before this 
Bench, the learned pleader who has appeared to oppose the Rule 
has at once admitted that he is not prepared to argue that this 
Court as a Court of appeal has not power to make absolute the 
Rule which has been issued, and has confined his argument to 
what in the circumstances may be regarded as the academic 
discussion, whether this Court has power to pass the order under ' 
the 3rd paragraph of section 546, Civil Peocedure Code. He 
has also endeavoured to support the decision of «his Court in the 
‘case of Kunj Lal Marwari v. Bahitram Marwari (1) on the 
ground that it only dealt with the narrow question whether this 
Court as a Court of appeal had power under section 546, Civil 
Procedure Code, to pass the order staying execution and not 
whether it had power otherwise to pass such an order. 

I confess toa feeling of some surprise at the course which 
has been adopted in the argument before us, and also at the 
suggestion which has been made only at this stage, that'the 
Division Bench which decided, the case of Kunj Lal Marwari 
v. Bahttram Marwari (1) only dealt with the narrow question 
whether the application could be granted under the third clause 
- of 546, Civil Procedure Code. It would certainly be very unusual 
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for any Court, more especially the High Court; to refuse to pass 
in favour of a petitioner an order which the Judges knew, he was 
entitled to under the law, simply because, he had made his appli- 
cation under a wrong section of the Code. It has also been 
suggested that in all the cases to which reference has been made 
in the order of reference, it must be assumed that the order was 
passed by the different Benches under some power which this 
Court had as a Court of appeal otherwise than under section 546, 
Civil Procedure Code. It can hardly be argued that the orders 
were passed under section 545, Civil Procedure Code, as none of 
the facts, necessary to be stated in support of an application under 
that section or proved, appear to have been stated or proved in 
those cases, It is suggested that the orders may in each instance 
have been passed under the inherent power which this Court, as a 
Court of appeal and seized of the case after the institution of 
appeal, has to stay proceedings pending the hearing of the appeal. 
It is remarkable, however, that no such contention was advanced 
before the Judges who decided the case of Kunj Lal Marwari v 
Bahitram Marwari (1) or, if it was generally recognised that 
the Cóurt had such a power, that the learned Judges in that case 
omitted to exercise it. < 

The true explanation appears to me to be different. Appli- 
cations such as the present when made to this Court as a Court 
of appeal without any, statement or proof of facts necessary to 
bring the application under section 545, Civil Procedure Code, 
have all along been regarded as applications under section 546, 
Civil Procedure Code, have been dealt with as such by the Judges 
of this Court in the different Benches, and have been granted 
except only in.the case of Kun) Lal Marwari v. Bahitram 
Marwari (1). l 

The question then is whether this Court for a long series of 
years and in a long series of cases, has been wrong in the inter- 
pretation which it has given tothe third clause of section 546, Civil 
Procedure Code, or whether the decision in the case of Kun Lal 
Marwari v. Bahitram Marwari (1) is wrong. In my opinion, the 
latter case has been wrongly decided. 

“ The Judges of the Allahabad High Court who dealt with the 
matter of the petition of Muragannessa and also the Judges of 
this Court who decided the case of Kun Lal Marwari v. Bahit- 
ram Marwari (1) in their judgments observe that the-words of the 
third clause of section 546, Civil Procedure Code, are ‘not very 


(1) (1904) 8 O, W, N, 881. 
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explicit" and are *somewhat vague." The clause runs as follows : 
‘And when an order has been passed for the sale of immovable 
property in execution of a decree for money and an appeal is 
pending against such decree, the sale shall, on the application of 
the judgment-debtor, be stayed until the appeal is disposed of on 
such terms as to giving security or otherwise as the Court which 
passed the decree, thinks fit." "The section does not provide that 
the order shall be passed only by the Court which passed the 
decree, but it is argued that the concluding words of the clause 
indicate that it was intended to provide that the order should be 
passed only by that Court. It is admitted that it is usual for this 
Court, when passing orders under section 545, Civil Procedure 
Code, to leave to the Court which passed the decree to decide the 
terms as to giving security, that Court being in a better position 
to determine the amount and nature of the security to be 
furnished. But it is argued that the words “or otherwise.” 
deprive this Court of all discretion to pass an order under the 
section and cleafly show that the clause was intended only to 
give jurisdiction to the Court which passed the decree. 

This view is not in my opinion sound. Section 546, Civil 
Procedure Code, must be read as a whole. The first clause gives 
the Court which passed the decree, authority to take security for 
restitution of any property which may be taken in execution of a 
decree, and the second clause gives as an alternative the Court of 
appeal, authority to pass such an order. The third clause then 
follows, coupled to the preceding by the conjunction, "and ", in 
which no Court is specified as the Court, which is empowered to 
pass the order under that clause. Grammatically the power 
conferred by the third clause would be capable of exercise either 
by the Court which passed the decree or by the Court of appeal 
and the concluding words of the clause which give the Court 
which passed the decree power to stay the sale otherwise than on 
furnishing security, cannot be taken to deprive the Court of 
appeal of powers to pass any order under that section which may 
seem fit to it. In my opinion, under the strict word of the section, 
the appellate Court has power to pass an order under the third 
clause of section 546, Civil Procedure Code, staying execution. 

It is conceded that this Court as a Court of appeal has power 
to direct the stay of a sale of immovable property pending the 
disposal of the appeal, if the Court which passed the decree refused 
to pass such an order on an application made to it under section 
546, Civil Procedure Code, and an appeal against the order of 
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refusal was made to this Court. In such an appeal,the order of 
this Court in substance, if not in form, will be one under section 
546, Civil Procedure Code, but I am unable to accept the view 
that this Court as the Court of appeal would only have jurisdiction 
to pass such an order on appeal. 

Further it is admitted that the Court of appeal which has 
seisin of the whole case, can make any order it pleases staying 
proceedings pending the hearing of the appeal. See also the 
decision of the Full Bench in the case of Bal Kissen Sahu v. 
Musstt. Khugnu (1) and the decision of a Division Bench in the 
case of Pasupati Nath Bose v. Nanda Lall Bose (2). If then the 
order in the present case can only be passed under the third 
clause of section 546, Civil Procedure Code, and no other section 
has been suggested by the learned pleader who opposes the rule, 
the Court of appeal certainly has power to pass the order under 
that section. 

Also it would seem that under the provisions of section 582, 
Civil Procedure Code, power is given to the appellate Court to 
pass under the third clause of section 546, Civil Procedure Code, 
any order which the Court of original jurisdiction could pass. 

For the above reasons, I would answer the first of the ques- 
tions referred in the affirmative and the second, in the negative, 
and I would make the Rule absolute. 


Mitra J.—I agree with Brett J. and I have nothing to add 
to the reasons given by him. 


Woodroffe J.—In my opinion, the last paragraph of section 
546 was enacted to give Courts of original jurisdiction power 
to stay, under the circumstances mentioned, the execution of 
decrees, the subject of appeal. Its wording shows this. I think 
the paragraph refers to an order by the Court of first instance. 
It would, however, be a curious conclusion that in such a matter 
a Court which has sessin of the appeal, should have less power, 
as regards its subject-matter than the Court which has no 
concern with it. The jurisdiction of the appeal Court which, 


Jin my opinion exists, was admitted at the bar, and is assumed 


in the long course of practice of the Court. .It does not appear 
to me to be material to enquire what is the authority for such 
jurisdiction, whether it is to be found in this section read with 
section 582, or in section 545 or in the inherent jurisdiction 


(1) (1904) I. L. R. 81 Oale. 722: BO, W, N. 672. 
(2) (1901) I. L. E. 28 Calo. 784. 
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which-a Court of appeal possesses in respect of the subject of 
litigation submitted to it. It is sufficient that the power exists. 

As regards the second question submitted to us, the Bench 
which decided the case of Kunj Lal Marwari v. Bahitram 
Marwart (1), did so, not with reference to the merits which 
were not considered, but on the ground “that an appellate 
Court has no jurisdiction in such matters," Moreover, it is not 
to be supposed, that a Court in the administration of justice 
will refuse an application, which on the merits it ought to grant, 
“and in law can grant, simply, because the applicant asks the 
Court to exercise its admitted powers under a wrong section. 
In my opinion, therefore, the decision cited so far as it states 
or assumes that the appellate Court had no power to grant the 
application made to it,is erroneous. Iam unable.to agree with 
the Chief Justice that this Rule should be discharged. I do not, 
as I have said, think we should be right in doing this without 
first determining whether we have power to grant the application, 
even though it may have been made under a section which is 
not applicable. I would, therefore, make the Rule absolute. 


Mookerjee J.— The two questions which have been referred 
for decision to a Full Bench are as follows : 


(1) When an appeal has been filed against a decree for 
money, has the appellate Court jurisdiction to entertain an appli- 
cation made under the third paragraph of'section 546 of the 
Code of Civil Procedure and to pass an order staying, pending 
the disposal of the appeal, the sale of immovable property 
of the judgment-debtor in execution of that decree ? 

(2 Hasthecaseof Kunj Lal Marwari v. Bahitram Mar- 
wart (1) been correctly decided ? 

The circumstances under which the reference has been made 
may be briefly stated. The respondent obtained a decree for costs 
in the Court of the Subordinate Judge of Palamow. Execution 
was taken out. Immovable property of the judgment-debtors 
was attached, and was advertised for sale on the 20th November 
1906. The judgment-debtors applied to the Court below for 
stay of execution; this was apparently under the second para- 
graph of section 545 ofthe Civil Procedure Code, because at the 
time of the application, no appeal had been preferred to this Court, 
and the time for appealing had not expired. On the 2nd 
November 1906, it is said, the lower Court ordered the judgment- 
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debtors to apply to the appellate Court. The order, however, 
is not produced before us, and its exact terms are not known. 
What probably happened was, that the Court below declined 
to stay execution under the second paragraph of section 545 of the 
Civil Procedure Code, and held that the judgment-debtors 
might prefer an appeal to this Court, and then obtain an order 
for stay of execution. The appeal was lodged on the 12th 
November 1906, and on the 15th November, the Rule, now 
under consideration, was issued calling upon the decree-holders 
to show cause why execution for costs should not be stayed’ 
on the petitioners! depositing the amount of costs in Court, 
subject to the condition, that pending the disposal of the appeal, 
these costs should not be allowed to be taken out by the 
opposite party. When the Rule came on for hearing, objection 
was taken on behalf of the decree-holder, that this Court, 
as a Court of appeal, had no power to stay the sale under the 
third paragraph of section 546 of the Civil Procedure Code, and it 
appears to have Deen further suggested, that if section 546 of the 
Civil Procedure Code, was inapplicable, there was no other 
provision of the law, under which the sale could be stayed by 
this Court. In support of this position, reliance was placed upon, 
the case of Kunj Lal Marwari v. Bahitram Marwari (1), which 
is based upon a dictum in the case of Gossain Money v. Guru 
Pershad (2), and upon the judgment of the Allahabad High Court 
in Jn re Muradunnissa (3. The learned Judges who heard this 
Rule found themselves unable to accept as correct the decision 
in Kun; Lal v. Bahitram (1). Hence this reference. i 

The first question referred to us for decision is divisible 
into two parts, one of which relates to the scope of the third 
paragraph of section 546 of the Civil Procedure Code, and the other 
to the power of an appellate Court to pass an order for the 
stay of sale of immovable property, pending the hearing of an 
appeal against the money decree under execution. The answer 
to the first part depends upon the construction of section 546 of the 
Civil Procedure Code ; if it is answered against the petitioners, 
the decision of the second part wil depend upon grounds 
independent of section 546 of the Civil Procedure Code. 

Section 545 of the Civil Procedure Code relates to the stay 
of execution of decrees. It provides that when an appeal has 
been preferred, the appellate Court, may for sufficient cause, order 


(1) (1904) 8 C. W. N. 381. (2) (1884) I. L, R. 11 Calc. 146. 
(3) (1898) I. L. R. 15 All. 196. 
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the execution to be stayed; if the time for appealing has not CIVIL. 
expired, the Court which passed the decree may make a similar 1907. 
order. The proviso to the section specifies the grounds and 
conditions upon which execution may be stayed. Section 546 s. 
consists of two parts, between which apparently, there is no ERREUR pus 
connection. The first part deals with the case in which ‘security Hoovers, J. / 
may be required from the decree-holder for restitution. An 

order for security may be made by the Court which passed the 

decree, and the appellate Court may also direct that Court to 

take security. The second part of the section deals with' an 

entirely different matter, namely, the stay of sale of immovable 

property in execution of a decree for money. The two matters 

are quite distinct, and it is not easy to perceive, why they . 
should have been provided for in the same section of the Code. . 
The history of the Legislation on the subject does not explain 

the difficulty. “In Act VIII of 1859, section 339, authorised the j 
Court which made the decree to require security for restitution. 

This was repealed by section 1 of Act XXIII of 1861, section 36 

of which empowered the Court which made the decree to 

take security for restitution, either of its own motion or under 

the directions of the appellate Court. When the Code was 

recast in 1877, section 36 of Act XXIII of 1861 was repro- 

duced as the first half of section 546 of the Civil Procedure Code ; the 

second half about the stay of sale of immovable property was 

an entirely new provision. The question, therefore, arises whether 

the third paragraph of section 546 of the Civil Procedure Code, is in 

terms applicable to a Court of appeal. In the first place, it does 

not say expressly by which Court the sale is to be stayed, 

but the language seems to suggest that the stay is to be by the 

Court which made the decree, In the second place, the first 

part of the section about security for restitution expressly 

provides that the powers may be exercised either by the original or 

by the appellate Court. In the third place, when the sale is 

stayed, the stay is on such terms as to giving security or otherwise 

as the Court which passed the decree thinks fit ; that is to say, the 

most important part of the proceeding, has, in any view,” to be 

performed by the original Court. If it was intended, that the 

appellate Court should act under the third paragraph of section ° 

546 of the Civil Procedurę Code, it is not easy to understand, why 

the substance of the matter should be left to the discretion of the . 
original Court. In the fourth place, the history of the Legislation 

om the subject would show, that as the appellate Court could . 
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stay execution under section 545 of the Civil Procedure Code, and as 
it was thought desirable that the original Court should have 
somewhat similar powers, the last paragraph of section 546 of the 
Civil Procedure Code, was introduced, so as to authorise tle 
Court of first instance to stay execution in one case, namely when 
the decree under execution is for money, and the property 
ordered to be sold is immovable property. On these grounds, 
I must hold, that the third paragraph of section’ 546 of the Civil Pro- 
cedure Code, does not by itself, apply to an appellate Court. 
This leads me to the second part of the first question referred to 
the Full Bench, namely, whether an appellate Court has power, 
during the pendency of an appeal against a decree for money, to 
stay a sale of immovable property in execution of the decree. 

In the first place, it is obvious that the appellate Court has 
such power under section 545 of the Code of Civil Procedure. 
Itis suggested, however, that the power which an appellate 
Court possesses under that section, is of a very restricted 
character, inasmuch as no order can be made, unless it is estab- 
lished that substantial loss may result if execution is allowed to 
proceed ; whereas, if the judgment-debtor has recourse to the 
provisions of section 546, he is entitled to have the sale stayed 
as a matter of right, subject to the terms imposed by the Court. 
In my opinion, this apparent anomaly may be removed, if in the 
case of an application for stay of sale of immovable property in 
execution of a money-decree, the discretion vested in the 
appellate Court under section 545 is exercised in the light of the 
provision of the third paragraph of section 546. NO doubt, 
under section 5$45,a discretion is left to the Court, but it is 
a judicial discretion, and it is also made obligatory upon the 
Court to satisfy itself, that substantial loss may result, if 
execution is not stayed. The third paragraph of section 546 of the 
Civil Procedure Code, however, indicates plainly that in the 


. opinion of the Legislature, the sale of- immovable property 


in execution of a decree for money, while an appeal is 
pending against such decree, isa case of substantial loss within 
the meaning of clause (c) of the proviso to section 545 of the Civil 
Procedure Code. In other words, if an application is made under 
section 545 of the Civil Procedure Code, to an appellate Court for 
stay of sale under these circumstances, if the appellate Court refuses 
to stay the sale, it would only stultify itself, as itis open to the 
judgment-debtor to have the sale stayed as a matter of right 
by an application to the original Court. Under these circums- 
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tances, the appellate Court must exercise its power under section §45 
of the Civil Procedure Code, in the light of and with due regard to 
the provision of the third paragraph of section 546 of the Civil Proce- 
dure Code, so as to effectuate the intention of the Legislatureand do 
complete justice between the parties. In the view I take of the 
scope of sections 545 and 546 of the Civil Procedure Code, when an 
application is made to an appellate Court for stay of sale of 
immovable property in execution of a decree for money which 
is under appeal, it is not merely in the power, but it is also the 
duty of the appellate Court to order a stay of sale, if the terms 
imposed by it are carried out ; these terms may be settled by the 
appellate Court or that Court may leave the terms to be settled 
by the original Court. 

If the view indicated above be well founded, it becomes un- 
necessary to examine in detail, whether the source of the power 
of the appellate Court to stay proceedings in execution of the 
decree under appeal, during its pendency, may be traced to any 
. general principles ; but in my opinion, it is reasonably clear that 
apart from the provisions of section 545 read with those of section 
546 of the Code, the Court of appeal has inherent power to 
make an order for stay. As observed in the case of Wilson v. 
Church (1), the exercise of this power is based on the ground 
that otherwise, the appeal, though successful, might become 
nugatory ; and the appellate Court may be called upon to 
exercise the power, though the original Court has concurrent 
jurisdiction. [Cropper v. Smith (2z)]. The foundations of the 
principle were explained by this Court in the cases of Panchanan 
Singha v. Dwarka Nath (3) and Hukum Chand Baid v. Kamala- 
nand Singh(4). The existence of such inherent power has been 
widely recognised in the American Courts, and it has been 
repeatedly ruled, that although the mere presentation of an 
appeal does not operate as a supersedeas, it is within the power 
of the Court of appeal, in its discretion, after it has obtained 
jurisdiction of a case by way of appeal, to allow a supersedeas in 
cases not provided for by Statute, and upon terms which the 
Court may prescribe. [See Home Fire Insurance Co. v. Ducher (5), 
Gandy v. State (6), in re Epley (7), Haught v. Irwin (8), 
Fanesville v. Tanesville (9)). The question is examined and the 
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(4) (1904) 3 O, L. J.67; IL. L R 38 Calo. 927 


(5) (1897) 48 Nebraska, 755 ; 67 N, W. T68. | (7) (1901) 64 Pacific,18, 
(6) (1880) 10 Nebraska, 243 ; 4 N, W. 1019. 
(8) (1895) 166 Pa. St. 648 ; 31 Atlantic 260, - 


(9) (1895) 89 Wisconain 169; 61 N, W. 770, 


Tribeni Sahu 


v. 
Bhagwat Bux Rai. 


Mookerjee, J. 


d 


415 
OIVIL, 
1907. 


—— 
Tribeni Sahu 


e. 
Bhagwat Bux Hai, 


Alookerjee, J. 


THB CALOUTTA LAW JOURNAL. (Vor, VI. 


authorities are reviewed in Freeman on Executions, Vol. I, section 
32a, and in the Enclyclopaedia of Pleading and Practice, Vol. 
XX, page 1237 ; the principle upon which the application of the 
doctrine is based appears to. be that where a party is seeking to 
obtain relief by exercise of an undoubted right of appeal, on 
the one hand, the appellate remedies cannot be effectual unless 
during the time necessary to make them avgilable, the execution 
of the decree complained of, can be suspended, and on the other 
hand, as injustice may follow the suspension of the right to 
execution, during the prosecution of the appellate remedies, if 
the proceedings of the original Court are ultimately found to be 
free from error, the judgment-debtor shall give security for the 
due performance of the order of the appellate Court or to indem- 
nify the decreeholder from any possible loss due to the suspension 
of his right to execution. To put the matter in another way, it is 
competent to the Court to accomplish the ends of justice, to stay 
execution and take security from the judgment-debtor, or con- 
versely, allow execution to proceed and take security for restitu- 
tion from the judgment-creditor. This salutary doctrine was 


. expressly recognised in the earliest Regulations relating to Civil 


Procedure in this country ; see Reg. V of 1793, sections 12 and 14 
and Reg. VI of 1793, sections 10 and 12, under which, in the case 
of an appeal against a decree for the possession of land, the judgment- 
debtor could, as a matter of right, obtain stay of execution upon 
furnishing security, and in the case of all other decrees, the Court 
could, in its discretion, either stay proceedings and take security 
from the judgment-debtor or allow execution and take security 
from the judgment-creditor ; in each instance, the order might 
be made by the original Court, and in the case of appeals 
against decrees for land, the order might in addition be made 
by the Court of appeal. On these grounds, I must hold that 
a Court of appeal has inherent power to grant stay of proceedings 
pending an appeal, and necessarily, therefore, to stay a sale of 
immovable property in execution of a money decree. It is, 
therefore, needless to’ examine whether section 582 read with 
section 546 authorises the Court to make such an order for stay. 
Prima facie, however, it would seem, that section 582 only 
authorises a Court of appeal to exercise in relation to the appeal, 
the same powers as might be exercised by the original Court in 
relation to the suit. If, therefore, the only appeal which has 
been preferred is against the decree, it would be difficult to hold, 
that under section 582, the appellate Court has power to deal 
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with the execution proceedings; for although the latter form, OIVIK. 
under the explanation to section 647 of the Civil Procedure Code, 1907. 
proceedings in the suit, they are, for many purposes, treated Trlbeni Sabu 


as distinct, for instance, for purposes of limitation. If, however, 
it-be held, as has been ruled in some cases, [Granger v. Orate (1), | 
_- United States v. McLemore (2), Eaton v. Cleveland R. Co. (3), that Mooterjee, J. j 
the original Court has inherent power to stay execution tempor- 
arily when it is necessary to accomplish the ends of justice, we 
might apply section 582 and hold, that the appellate Court 
can exercise similar powers. If, however, recourse be had to the 
doctrine of the inherent powers of the Court, it is much simple 
to attribute such power to the Court of appeal itself. It may be 
added, that if an appeal has been preferred against an order in . 
the execution proceedings, the position becomes obvious, for 
instance, if an application is made to an original Court under 
section 546 of the Civil Procedure Code, and that Court refuse to 
stay the sale, an appeal may be preferred against that order, as it is 
one under section 244 of the Civil Procedure Code, and an order for 
stay may be obtained during the pendency of this appeal on the 
principle explained in the cases of Pasupati Nath Bose v. Nanda 
Lal Bose (4), Balktshen Sahu v. Khugnu (5) and Bri Coomaree v. 
Ramrick Dass (6). 
I would, therefore, answer the questions referred to the 
“Full Bench as follows: As regards the first part of the first 
juestion, namely, whether when an appeal has been filed 
against a decree for money, the appellate Court hás juris- 
diction to entertain an application made under the third para- 
graph of section 546 of the Civil Procedure Gode, my answer is in 
the negative. As regards the second part of the first question, 
namely, whether during the pendency of such an appeal, the 
appellate Court has power to stay the sale of immovable property 
of the judgment-debtor in execution of that decree, my answer 
is in the affirmative. As regards the second question, namely, 
whether the case of Kunja Lal v. Bahttram (7), was correctly 
decided, my answer is that it was correctly decided, in so far 
as it ruled, that the third paragraph of section 546 of the Civil 
Procedure Code had no application, and it was not correctly 
decided, in so far as the application for stay of sale was refused, š 
while it ought to have been granted independently of section 546 of 
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the Civil Procedure Code. I would make the present Rule absolute 
and direct a stay of the sale upon the conditions mentioned in 
the Rule. It is satisfactory to note, that what has undoubtedly 
been the practice for many years past may be defended on reason- 
able and intelligible grounds, for in the words of Lord Coke, that. 
exposition shall be preferred which is approved by constant and 
continual use and experience ; the practice of the Court is the 
law of the Court, and it will be generally found that inveterate 
practice stands upon principles of justice and convenience. 

A. PM; Rule made absolute. 


Before the Hon'ble R. F. Rampini, Acting Chief Justice, 
Mr. Fustice Brett, Mr. Justice Mitra, Mr. Justice Woodroffe 
and Mr. Justice Mookerjee. 


ASUTOSH SIKDAR 
v 


BEHARI LAL KIRTUNIA AND OTHERS.* 


Transfer of Property Act ( IV of 1882), Sec. DB— Sale in contravention, whether 
nullity or:rregular and  voidable— Irregularity and sullity— Statute, 
directory or mandatory— Ciril Procedure Code (XIV of 1882), Seo. 244. 


When a eale has been held in contravention of the provisions of section 99 
of the Transfer of Property Act, it is not a nullity; it is an irregular and 
voidable sale; it may be set aside by an application under section 214 of the 
Code of Civil Procedure, at any time before it bas been confirmed ; it may 
also be set aside by a similar application after confirmation, if the applicant 
proves that he had no notice of the sale or of the confirmation, by reason of 
fraud or otherwise; the only element which is necessary for reversal of the 
sale ig, that section 99 of the Transfer of Property Act, has been contravened, 

Mayan Pathuti v. Pakuran (1) dissented from. 

Durga Charan Mandal v. Kali Prosonno (2) and Gaya Prosad vw. 
Randhir (3) approved. 

Per Mookerjee J —When the provision of a Statute has-been contravened, 
if a question arises as to how far the proceedings are affected by such con- 
travention, it must be determined with regard to the nature, scope and object 
of the particular provision which has been violated, 

An irregularity is a deviation from a rule of law which does not take 
nway the foundation or authority for the proceeding, or apply to its whole 
operation, whereas a nullity is a proceeding that is taken without any founda- 
tion for it or is so essentially defective as to be of no avail or effect whatever 
or is void and incapable of being validated. The application of this doctrine 

* Full Bench Reference in Appeal from Appellate Order No. 279 of 1906 
against the order of Babu Raj Narayan Muverice, Snbordinate Judge of 


Jessore, dated the 12th April 1908, affirming that of Rabu Digambar Lal, 
Munsiff, First Court at Jhenidah, dated the 16th December 1905. 


(1) (1898) 1. L. R. 22 Mad, 317. 
(2) (1899: T, L. R 26'Calc, 797 +8 O FW. N, 586. 
(3) (1908) I. Ta R. 28 All, 681 ; 3 A. L. J. R, 456, 
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to an individual ease may sometimes be attended with difficulty. But the 
safest rule to determine what is an irregularity and what is a nullity, 18 to 
see whether the party can waive the objection; if he can waive it, if amounts 
to an irregularity ; if he cannot, it is a nullity. 

Holmes v, Russel (1) and Garrat v. Hooper (2) referred to. 

_No general rule can be laid down as to whether a provision in a Statute 
is absolute or directory. It is the duty of a Court of justice to iry to get 
“at tho real intention of the Legislature by carefully attending to the whole 
scope of the Statute to be construed. 

Liverpool Borough Bank v, Turner (8), Howard v. Bodingtun (4) and 
Charter v, Blackwood (5) referred to. 

When the object of the Statute has been determined, if the statutory 
provision is not based on grounds of public policy and is intended only for 
the benefit of a particular person or class of persons, the conditions presciibed 
by the Statute are not considered as indispensable, and may be waived. 

The main object of section 99 of the Transfer of Property Act was to 
afford protection to the owner of the equity of redemption ; hence, as the 
provision was one for the benefit of the person entitled to redeem the mort- 
gaged property, it may be waived by such person, 

Braja Nath v. Gabindmani (6), Ram Loohan v. Kamini (7) Kamini v. 
Ram Lochan (8) and Neeruajur v. Oopendro (9) referred to. 

Sathnroyyan v, Muthusami (10), Durgayya v, Anantha (11), Sheodeni v. 
Ram Saran (12), Shib Das v. Kali Kumar (3), Basiruddi v. Kailas 
Kanini (14) and Hxsian v, Shankargiri' (15) dissented from, 


Reference to a Full Bench. 

Appeal by the Decree-holder and Auction-purchaser. 

Application to set aside a sale under section 244, Civil Pro- 
cedure Code, on the ground that the sale took place in contra- 
vention of section 99 of the Transfer of Property Act. 

The case first came on for hearing before Rampini C. J. and 
Sharfuddin J. who referred it to a Full Bench by the following 


ORDER OF REFERENCE. 


This is an appeal by a decree-holder, and auction purchaser 
at a sale of certain holdings held in execution of decrees obtained 
by him for rent. It appears that he had a mortgage on the lands 
sold, and hence the lower Courts have decided that the sale at 
which he purchased was a nullity, having taken place in contra- 
vention of the provisions of section 99 of the Transfer of Property 
Act. 


(1) (1841) 9 Dowl. 487. (2) (1881) 1 Dowl. 23. 

(3) (1860) 3 DeG. E and J. 502; 1.J. and H. 159; 30 L.J. 0. N. 379: 
7 Jur (Ñ. S.) 150; 8 L. T. 494; 9 W. R. 299; 45 E. R. 715. 

(4) (1877) 2 P. D. 203 (214). (10) (1888) I. L. R. 12 Mad. 395, 

(5) (1904) 1 Com. L. B. 39 (51). (11) (1890) T. L, R. 14 Mad. 74. 

(6) (1869) 4 B. L. R. O. ©. 83, (12) (1898) I. L. R. 26 Cale 164, 

(7) (1867) 6 B. L, R. 460 note, (18) (1903) I. L. R. 80 Cale 463 

(8) (1870) 5 B. L. R. 450. (14) (1905) I. L. R. 33 Calc. 113 

(9) (1872) 10 B. L. R, 57. (15) (1898) I. L. R. 23 Bom, 119. 
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The grounds of appeal urged are : (1) that the sale is not a 
nullity, as it was duly confirmed ; (2) that the application under 
section 244, Civil Procedure Code, to set aside the sale was made 
long after the confirmation of sale ; and (3) that the judgment 
debtor's remedy lay in a separate suit and, not in an application 
under section 244, Civil Procedure Code. 

There can be no doubt that according to a long series of^ 
rulings (vis, Sattun Vayyan v. Muthu Sami (1), Durgayya v. 
Anantha (2), Vigueswara v. Bapayya (3), Sheodent Tewari v. 
Ram Saran Singh (4), Stb Das Dass v. Kali Kumar Rat (5), 
Basiruddin v. Ratlas Kamini Devi (6) and Soun Singh v. Behari 
Singh (7), the sale having taken place in contravention of the 
terms of section 99 of the Transfer of Property Act is a nullity. 
In other cases, wis, Chandra Nath Dey v. Barada Sundari 
Ghose(8), Akhayeswart Debt v. Gouri Sankar Pandey (9), Matangini 
Dasi v. Chunt Mont Dasi (10), Lachminarain Singh v. Nand 
Kishore Lal Das, (11), Za&hau Singh v. Girwar Singh (12), and 
Hem Ban v. Beltart Gtr (13), which are not directly in point, 
because in these cases no sale actually took place, the principle 
has been laid down that a sale so held is null and void. The 
learned pleader for the appellant however contends that these 
rulings have all been impliedly set aside by, or are contrary to 
the views of their Lordships of the Privy Council in KAtaray Mal v. 
Daim (14). The appellant's pleader especially relies on the passage 
which occurs in that judgment to the effect: “The Judge has 
made a decree for redemption of the whole estate on the ground 
that the mortgagees could not acquire the equity of redemtion 
directly or indirectly by purchase at a Court sale, except by a 
suit brought on the mortgage on account taken and time specially 
allowed for redemption. Their Lordships cannot concur in this 
view which they think is based on a misapplication of a sound 
principle of equity, Their Lordships throw no doubt on the 
principle which has been acted on in many cases in India, that a 
mortgagee cannot by obtaining a money decree for the mortgage 
debt, and taking the equity of redemption in execution relieve 
himself of his obligations as mortgagee, or deprive the mortgagor 
of his right to redeem on accounts taken, and with the other 


(1) (1888) I L R. 12 Mad. 825 (8) (1895) I. L. R. 22 Cale. 813 
(2) (1890) I. L. B, 14 Mad, 74 (9) (1895) I, L, R 22 Cale, 859. 
(3) (1893) I. L. R. 16 Mad. 436 (10) (1895) I. L. R. 22 Cale. 908 
(4) (1898) I. L. R. 26 Cale 164 (11) (1903) I, L. R, 29 Calc. 537 
(5) (1908) I. L R. 30 Calc. 463 (12) (1905) I L. R. 32 Calc. 494 
(6) (1905) I. L. R. 33 Calc. 118 (13) (1905) I. L. B. 28 All. 68. 

(7) (1905) I, L. R. 83 Calo, 283 (14) (1904) I. L. R. 32 Cale, 298 
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safeguards usual in a suit on the mortgage. But in Waliram's 
suit the parties agreed that the points in issue in the suit should 
be referred to arbitration, and the case was taken out of the 
hands of the Court. In suit No. 160 of 1878, the debt sued for 
was not the mortgage debt. The creditors were different and 
thedebtors were different, and the debt does not appear from 
the plaint to have been secured by a mortgage. In any case, the 
point taken by the appellate Judge would not be a cause of 
nullity for want of jurisdiction, but a case of irregularity in 
procedure only ". l ; l 

This decision of their Lordships of the Privy Council was 
followed in Muhammad Abdul Rashid Khan v. Dilsukh Rai (1) 
and is afforded some support by the decision of the Judges of the 
Madras High Court in Mayan Pathutz v. Pakuran, (2) in which it 
was decided that such a sale was not void but voidable only. 

It would seem to us that there is much force in this plea of 
the appellant. It may be true, as pointed out by the Subordinate 
Judge, that the facts of the case of Khtaray Mal v. Daim (3) are 
different from those ofthe present and that the mortgage bond 
in that suit was executed before the passing of the Transfer of 
Property Act : but the learned Judges of the Privy Council seem 
to us to lay down the general principle that ‘the doctrine given 
effect to by the Courts in India that mortgagees cannot acquire 
the equity of redemption directly or indirectly by purchase at 
a Court sale except by suit brought upon the mortgage is based 
upon a misapplication of the sound principle of equity that a 
mortgagee cannot in this way relieve himself of his obligations as 
mortgagee or deprive the mortgagor of his,right to redeem". 
Their Lordships of the Privy Council go on to observe that “in 
any case the point taken would not be a cause of nullity for want 
of jurisdiction but a case of irregularity in procedure only." 
Hence it would seem to follow that a sale held in contravention 
of the provisions of section 99, of the Transfer of Property Act is 
not a nullity, but is a sale irregular in procedure only, and that 
its effect is not to deprive the mortgagor of his right to redeem, 
but that such right will subsist. 

In these circumstances, we are of opinion that the sale in this 
case was not a nullity, or absolutely void, but merely a sale subject 
to the defect of irregularity in procedure, which can consequently 
only be set aside on the” ground of substantial injury resulting 


therefrom, which in this case is neither proved nor alleged. 


(1) (1905) I. L. R. 27 AlL 517, (2) (1899) I. L. R. 22 Mad, 347. 
(3) (1904) I, L. R, 82 Cale, 296, 
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But the case of AA:ara; Mal v. Datm(1) is not directly in point, 
because the bond and the sale in execution of the decree obtained 
on that bond are of date anterior to the passing of the Transfer 
of Property Act. Moreover two of the cases of this Court, vtz., 
Bastruddin v. Kailash Kamini Devi, (2) and Sonu Singh v. Behart 
Singh (3) are of date subsequent to the decision of the case of 
Khiaray Malv. Datm(1), and cannot, therefore, strictly speaking be ` 
regarded as overruled by that decision though they have, it would 
appear to us, been decided on a principle contrary to that therein 
laid down by their Lordships of the Privy Conncil. We conse- 
quently consider it our duty to refer this important question, on 
which there would seem to us to be conflict of authority and in 
respect of which we consider the cases above cited, as being 
directly in point have been wrongly decided—to a Full Bench, 
which we accordingly do, and the questions on which we would 
invite an expression of the opinion of the Full Bench are :— 

(1) Whether, when a sale has been held in contravention of 
the provisions of section 99 of the Transfer of Property Act, the 
sale is a nullity, or an irregular and voidable sale, and 

(2) Whether the right of redemption of the mortgagor is 
or is not affected by such sale. 

In these circumstances, we do not need discuss the appellant's 
other pleas. We may observe, however, that it would seem to us 
that his plea, that the sale cannot be set aside, by an application 
under section 244, though supported by the Madras High Court 
ruling in Mayan Pathuti v. Pakuran, (4) must fail in the face of 
the ruling of this Court in Durga Charan Mandal v. Kali 
Prasanna Sarkar (5) and of that of the Allahabad High Court 
in Gaya Prasad Misr v. Randhir Singh (6). 

Babu Surendra Nath Ghosal for the Appellant :—The sale 
which was under a rent decree, took place on the 15th August 
1904 and was confirmed on the 27th September 1904. The 
present application for setting aside the sale was made on the 
7th August 1905 on the ground of fraud and irregularity under 
section 311, Civil Procedure Code, which was not investigated, 
for the Court did not enter into that question ; section 99 of the 
Transfer of Property Act is only a section of procedure, not of 
substantive rights. It means, the mortgagor shall not. be entitled 
to sell the mortgaged property ; but when he executes a rent 
decree he does not execute it for the satisfaction of any claim. 


(1) (1904) I, L. R. 32 Cale. 296, (4) (1899) I. L. R. 22 Mad. 347. 
(2) (1905) I. L, R. 33 Calo, 113. (5) (1899) I. L. B. 26 Calc. 727, 
(3) (1905) I. L. R. 33 Calc. 288, (6) (1906) I. L. R. 28 All .681, 
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[MookERJEE J.—' Claim’ includes ‘rent’; see Aa: Ramani 
v. Surendra Nath (1).] 

By virtue of the rent decree, I am entitled to sell. Rent 
is the first charge and the whole tenure passes to me, apart from 
the mortgage. 

‘[Mrrra J.—Do you say your right as mortgagee is gone 
and the right of redemption destroyed ?] 

I cannot admit it, because I shall enforce those other rights 
of mine in case the present sale is void. I refer to the Privy 
Council case of KAtara? Mal v. Daim (2). Their Lordships at 
page 316 of the Report in the Calcutta Series said— But the 
Judge has made a decree for redemption of the whole estate, 
on the ground that “the mortgagees could not acquire the equity 
of redemption directly or indirectly by purchase at a Court 
sale except by a suit on the mortgage, on account taken and 


time especially allowed for redemption. Their Lordships: 


cannot concur in this view, which they think is based on a 
misapplication of a sound principle of equity.” It is a general 
principle of law which existed before the passing of the 
Transfer of Property Act, and section 99 is not an original 
creation of the Legislature. The sale is voidable as merely 
irregular. The case of Muhammad Abdul Rashid v. Dilsukh (a) 
decided that the sale was a mere irregularity and not void. 
This case was under section 99 of the Transfer of Property 
Act. The case of Mayan Pathut v. Pakuran (4) was decided 
prior to the Privy Council case. The case of Abdullah v. 
Abdur Rahman (5), which was a sale by the Revenue Court, 
is in my favour. The sale in contraventibn of any section of 
the procedure is held only as irregular and not illegal. The 
case of Kokil Singh v. Edal Singh (6) decided that mere non- 
compliance with section 290, Civil Procedure Code, did not 
ipso facto make the sale a nullity. 

[MOOKER]JEE J.— What is the analogy between section 290, 
Civil Procedure Code, and section 99 of the Transfer of Property 
Act? What is the effect of section 99 of the Transfer of 
Property Act ?] 

Both relate to the procedure as to sale. Section 99 of the 
Transfer of Property Act does.not extinguish any substantive 
right. Itlays down simply procedure as to the execution of 
the decree when decree-holder himself is a mortgagee. 


(1) (1896) 1 O, W. N. 80. 

(2) (1904) T. L. E. 82 Calc. 2900 : 1 C L. J, 584. 

(8) (1905) I L. R. 27 All 517, (6) (1896) I L R. 18 All. 822. 
(4) (1898) I. L. R. 22 Mad. 847. (8) (1904) 1. L. R. 81 Cale, 385, 
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CIVIL. The cases against me are :—Sheodent v. Ram Saran (1) 
1907. which says at page 166 that section 99 of the Transfer of 
Property Act is not merely a matter of procedure. The case 
of Bastruddin v. Kailas Kamtni (2) does not refer to the Privy 
Council case and is solely based on the case of Sheodent v. Ram 
Saran (1). In Sonu v. Behari(3) the Privy Council case was 
also not referred to and the application there was before con- 
fimation of the sale. In the case of 5/15 Das v. Kali Kumar (4) 
the purchase was held to be null and void. The case of Rat 
Ramani v. Surendra (5) is not in point. The cases of Dinendra 
Nath v. Chandra Kishore (6) and Zadub Lall v. Madhub Lall (7) 
were decided before the Privy Council case. Irefer to pages 
. 714-715 of Ghose on Mortgage, ard Edition. 

[WooprorrE J.—Does section 311, Civil Procedure Code, 
apply in case of irregularities under section 99 of the Transfer 


Asntosh Sikdar 


` t. 
e Behari Tal Kirtunia. 


Lund 


ké of Property Act? If not, how can the sale be set aside?) 
1 submit it cannot be set aside unless by a suit for 
redemption. l 
: Babu Sib Chunder Palit for the Respondent :—' The sale is 


void. There are cases which hold that the sale is a nullity. 
Section 99 of the Transfer of Property "Act says "shall not." 
The mortgagee has not the right to bring it to sale. The 
Judges of the Privy Council did not touch this point. Sec- 
tion 99 of the Transfer of Property Act was not referred to. 
Their Lordships took an equitable view. If section 99 of the 
Transfer of Property Act lays down not only a rule of procedure, 
but also substantive law, then the cases in which it has been 
held that there ane mere irregularities do not apply. The 
property cannot be sold under the mortgagee's money decree ; 
he must bring a suit under section 67 of the Transfer of Property 
Act, obtain a mortgage decree and then bring it to sale. See 
Jadub Lall x. Madhub Lall (y). This case is distinguished in 
Gobind v. Narain (8). The object of codifying a particular branch 
of the law ig that on any point specifically dealt with, the law 
should thenceforth be ascertained by interpreting the language 
used in that enactment. See Bank of England v. Vaghano (9). 
The Transfer of Property Act is exhaustive. In the case of 
Mayan Pathuti v. Pakuran (10) jt was said at page 348 that the 


Cal, 164. 


I. L R. 28 
° (2) (1905) I. L. R. 33 33 Cal. 113. (6) (1885) I. L. R. 12 Cal, 436. 
(3) (1905) I. L. R. 38 Cal, 288. (T) (1898) I, L. R. 21 Cal. 84 (36). 
(4) (1903) 1. L. R. 30 Cal 463, (8) (1906) I. L. R. 29 Mad, 424, 
° (6) (1836) 1 C. W, N. (9) » (1801) A. C. 107. | 


(10) 1808) I, L R.92 Mad, 347, 
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sale was voidable and not void by Mr. Justice Subramania Aiyar. 
His Lordship, subsequently, in the case of Muthuraman Cheth 
v. Ettappasami (1) changed his views and held the sale void. 
The case of Muhammad Abdul Rashid v. Dilsukh (2) followed 
the Privy Council case of KZa:raj Mal v. Daim (3) There 
was a difference of opinion in the Allahabad High Court ; See 
Hem Ban v. Bihari Gir (4). See also Martand Balkrishna v. 
Dhondo (5). 

{Mirra J.—The case before the Privy Council arose out of 
a suit for redemption; here the application is under section 244, 
Civil Procedure Code ; no suit for redemption was brought.] 

I refer to Nannuvien v. Muthusami (6) and the observation 
of Mookerjee J. in the case of Zb£&Ahan Singh v. Gtrwar 
Singh (7), which is in my favour, though not directly in point. 
In the case of SA: Das v. Kali Kumar (8), the question-was 


directly raised, whether such a sale was null and void, and it. 


was held that it was null and void. : 
[RAMPINI C. J.—What is the answer you give as regards 


analogy between section 290, Civil Procedure Code, and. 


section 17 of the Revenue Sale Law ?] 


Section 290, Civil Procedure Code, lays down.only pro-- 


cedure and section 17 of the Revenue Sale Law deals with a 
particular right. Section 99 of the Transfer of Property Act 
gives right to all persons in general. ne 
Even if the sale is voidable, the mortgagor is thé person 
to avoid it and he can do so under section 244, Givil, Procedure 
Code, by simply showing that the sale was held-in contravention 
of the provisions of section 99 of the Transfer of Property Act: 


The case of Koki Singh v. Edal Singh (9) is of no authority ' 
because section 290, Civil Procedure Code, enacts TAN a rule - 


of procedure. 
Babu Surendra Nath Ghosal in reply. < "UD AS V, 


© r 


` The following jadgments were delivered : 


Rampini C. J.—The questions referred to us are =e I) whether 


when a sale has been held in contravention of the provisions of 
section 99 of the Transfer of Property Act, the sale is a nullity, 
or an irregular and voidable sale, and (2) whether the right of 
redemption of the mortgagor is or is not affected by such sale? 


(1) (1898) 1. L R. 22 Mad. 872. (5) (1897) I. L, R 22 Bom 624 (628). 


(2) (1905) I. L. R. 27 All 517 (6) (1905) I L. R, 29 Mad. 421. 


(3).(1804) 10 L.J. 684; LL.R. 82Cale 296. (7) (1905)-I L, R. 32 Calc 49404989), - 


(4) (1906) LL.R 28 AIL. 58 ; 2 A.L.J R. 479. (8) (1908) I. L. R. 30 Cale, 463, 
(9) (1904) I; L. B, 31 Cale. 386. 
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In answer to the first question, I think we must, after the 
expression of opinion of their Lordships of the Privy Council in 
Khiaraj Mal v. Daim (1), reply that a sale held in contravention 
of the provisions of section 99 of the Transfer of Property Act 
is not a nullity, but an irregular and voidable sale. In my opinion 
such a sale can be avoided before confirmation of sale by an 
application under section 244, Code of Civil Procedure, without ` 
its being necessary for the applicant to show more than that the 
provisions of the Transfer of Property Act have been contra- 
vened. But after confirmation, the sale can only be avoided by 
an application under section 244, provided that the applicant 
proves that owing to fraud or other reasons he was kept in 
ignorance of the sale proceedings and the proceedings preli- 
minary to sale. 

The case should, therefore, be remanded to the Subordinate 
Judge to be disposed of after enquiry into these matters and 
after decision of any other issues that may arise in the case. 
The costs will abide the result. The hearing fee is fixed at ten 
gold mohurs. 

It seems neither necessary nor advisable for us to answer 
the second question put by the referring Bench. 


Brett J.—1 agree. 
Mitra J.—1 agree. 
Woodroffe J.—I agree. 


Mookerjee J.—The questions which have been referred for 
decision to this Bench are as follows: (1) Whether, when a sale 


has been held in comtravention of the provisions of, section 99 of 


the Transfer of Property Act, the sale is a nullity or ark irregular 
or voidable sale? (z) Whether the right of redemption of the 
mortgagor is or is not affected by such sale. 

Section 99, upon the construction of which" the answer to 
these questions must primarily depend, provides as follows : “ where 
a niortgagee in execution of a decree for the satisfaction of any 
claim, whether arising under the mortgage or not, attaches the 
the mórtgaged property, he shall not be entitled to bring such 
property to sale, otherwise than by  instituting a suit under 
section 67, and he may institute such suit notwithstanding any 
thing contained in the Code of Civil Procedure, section 43." It 
is to be observed in the first place, that.the terms of the first 
portion of the section are very wide. The mortgagee is prevented 


"(1) (1904) L. R. 32 1, A. 23; I, L R, 82 Calc, 296 ; 1 O, L. J, 684, 
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from bringing the mortgaged property to sale in execution OIVIL, 

of a decree for the satisfaction of any claim, related or extra- 1907, 
Nagan tor 


neous to the mortgage. The obvious intention of the section isto Asutosh Sikdar 

prevent the mortgagee from executing a money decree against the 

mortgaged property, so asto deprive the mortgagor of his right of 
_--~tédemption. In the second place, it is to be observed that under 

the section, the only mode in which the mortgagee may bring 

the mortgaged property to sale is by the institution of a suit 

under section 67 of the Transfer of Property Act. At one time 

some doubt appears to have been entertained as to the precise 

scope of the suit which the mortgagee was thus required to 

institute under section 67. Reference may be made to the 

decision of this Court in Fadub Lal v. Madhub Lall (x1), in which . 

it appears to have been argued, that the suit contemplated 

might be based on the charge created by the attachment founded . 

on the money decree. The contention, however, did not find 

much favour with the Court, and has been subsequently negatived 

both in Allahabad and in Madras. Thus in Aztmullah v. Najmun- . 

nessa (2), the learned Judges of the Allahabad High Court held 

that the suit which the mortgagee is required to institute by 

section 99, is a suit under section 67 to enforce the mortgage, 

and not a suit on the charge created by the attachment. 

To the same effect is the decision in Mahabir Singh v. Satra 

Bibi (3, and a similar view was recently adopted by the learned 

Judges of the Madras High Court in Godinda Bhatta v. Narain 

Bhatta (4). To this class, the cases of Matangini v. Chooneymoney (5), : 

and Luckmi Narain v. Nand Ktsore (6), may be taken to belong, 

as they affirmed the principle that a suit is necessary to enforce 

the mortgage or charge before the holder thereof can sell the 

property and obtain satisfaction of a money decree held by him. 

The substance of the section, therefore, is that when the 

mortgagee has, in execution of a money decree against the 

mortgagor, effected an attachment of the mortgaged property, 

he cannot proceed to sell it; he must bring a suit upon the 

mortgage, against all the parties interested in the equity of 
| redemption, and the decree in such suit should be, not for the 

sale of the equity of redemption, but for the sale of the property, 

free from the mortgage claim of the plaintiff, and the sale proceeds 

should be applied, in theefirst instance, to the discharge of the 


t. 9 
Behari Lal Kirtunia 4 
Mookerjee, J. 


(1) (1893) I. L. B. 21 Calo. 34. (4) (1908) I. T. R. 29 Mad. 494. 
(23) (1891) T. L. BR: 16 AIL 415. (5) (1895) I. L. R 22 Calo, 9605, s 
(8) (1£95) I. L. B. 17 AIL. 520. (6) (1202) I L, B. 29 Cale. 687. 
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‘mortgages on the property, in the order of their priority, and 


the surplus, if any, towards the satisfaction of the plaintiff's claim 
under the attachment, so far as may be necessary. If this, then, 
isthe true scope and meaning of section 99, the question next 
arises as to the precise effect of the violation of its provisions. Upon 
this question, there has been as will presently appear, consider- 
able divergence of judicialopinion. But before the authorities 
are reviewed, it is desirable to observe, that upon one preliminary 
point, there is no diBerence of opinion. It has been uniformly 
held that if a mortgagee, in execution of a decree for money, seeks 
to sell the mortgage property in contravention of the provisions 
of section 99, and if objection is taken, before the sale, by the 
holder of the equity of redemption, the objection must be allowed 
and the sale prevented. To this effect are the decisionsin Chundra 
Nathy, Burroda Shoondury (1), Aubhoyeswary v. Gourt Shunkur (2), 
Rai Ramani v. Surendra Nath (3), Tokhan Singh v. Girwar 
Singh (4), Hem Ban v. Bihari Gir (5), Madho Prasad v. Baty 
Nath (6), Kavart Y. Ananthayya (7) and Kaji Inus v. Kaji 
Jnus (8). The view taken in these cases is unquestionably 
right, for if the object of section 99 of the Transfer of Property 
Act is to render it impossible that there should be a sale of 
the mortgaged property save by the institution of a suit under 
section. 67, the provisions of the section would be rendered 
absolutely nugatory, if objection taken before the sale by a 


. person interested in the equity of redemption was not allowed 


to prevail. The Court will not allow the mortgagee to act in 
defiance of the provisions of the Statute and will not hold a 
sale at his instance iw contravention of the law, if it -is apprised 
of the fact before the sale has taken place. The only question 
is, what is the effect of the sale, if it has actually taken place, 
and how does it affect the position of the parties. Upon this 
matter, judicial opinion has been widely divergent. __ 

The cases on the subject, when analysed and classified, will 
be found to fall into three divisions. In the frst class of cases, 
it has been held, that a sale of the mortgaged property by a 
mortgagee in execution of a money decree, in contravention 
of the provisions of section 99, passes no title whatever to the 
purchaser. In this class of cases, it has been ruled that as 
the sale is a nullity, it is not necessary for the person interested 


(1) (1895) I, L. R. 22 Calo. 813 (8) (1898) 1 C, W. N. 80. 

(2) (1895) I. L. R. 29 Calo. 859, (4) (1905) I. D. R 32 Calo. 494, 
(5) (1905) I. L. R "98 All 58, 

(8) (1805) 25 AIL W. N. 152; 2 AlL L. J. R, 856. 

(7) (1886) I. L. R^ 10 Mad, 129, (8) (1906) 8 Bom. L R, 576. 
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in the equity óf redemption to take any objection to the sale, 
or to have it set aside ; he may proceed on the assumption that 
the sale has not in any manner affected his rights in the property. 
In other words, the purchaser acquires no title under the sale 
which he can enforce as a plaintiff or set up in defence when 
he is attacked, and it makes no difference, whether he is the 
mortgagee ora stranger to the proceedings. To this class of 
cases belong Sathuvayyon v. Muthusami (1), Durgayya vw. 
Anantha (2), Sheodeni v. Ram Saran (3), Moti Ram v. Ram. 
Lakhan (4), Shibdas v. Kali Kumar (5), Bastruddi v. Katlas 
Kamini (6), Fagan Nath v. Budhwa (7), and the case of Husein 
v. Shankargirs (8) seems to support the same view by 
implication. 

In the second class of cases, it has been ruled, that a sale 
in execution of a money decree in contravention of section 99 
is an illegal sale which requires to be set aside in order that- it 
may cease to be operative. To this class belong the cases of 
Figneswara v. Bapayya(9), Mayan Pathutz v. Pakuran(10), Muthu- 
raman wv. Ettappasami (11), Thaleri Pathumma v. Thandora 
Mammad (12), Tara Chand v. Imdad Husain (13), Muhammad 
Abdul Rashid v. Dilsukh (14), Sonu Singh v. Behari Singh (15), 
Langutoort v. Molakalapallt (16) and Basdeo v. Arjun (17). But 
although these decisions are founded on the common ground, 
that the sale is not a nullity and is merely voidable because 
ilegal, they do not indicate the same mode for reversal of the 
sale. Some of the cases seem to assume that a regular suit 
may be maintained for the purpose; others assume that the 
appropriate procedure is by way of ap application under 
section. 244 of the Civil Procedure Code, while the case of 
Thalert v. Thandora (12) undoubtedly implies that an application 
under section 244 of the Civil Procedure Code, is available to the 
mortgagor, only if he can establish that he was not aware of 
the impending sale before it took place, and was consequently 
unable to prevent it by a suitable objection in time. Apart 
from this difference, however, these cases proceed on the 
common ground, that the sale is not without jurisdiction and 
is not null and void. 


(1) (1888) I. L. R 19 Mad. 825 (9) (1898) I. L, R, 16 Mad. 436 
(2) (1890) I. L. R. 14 Mad. 74. (10) (1899) I. L. R. 32 Mad. 347 
(3) (1898) I L. B. 26 Calce 164. (11) (1899) I L. R. 92 Mad. 373. 
(4) (1898) 3 C. W. N. 290 (12) (1899) 10 Mad, L J. R, 110, 
(5) (1903) L L. R. 80 Calo, 468. (18) (1896) I. L. R. 18 All. 825, 
(6) (1905) I L. R. 33 Cale. 113, (14) (1905) I, L. R. 27 AlL 517. 
(7) (1906) 7 Punj. L. R. No. 157. (15) (1905) I. L. B. 88 Calo. 288. 
(8) (1808) I, L. È, 23 Bom 119. (16) (1907) 17 Mad. L, J. R, 217. 


(17) (1905) 8 Oudh cases 337, 
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In the third class of cases, it has been ruled, that a sale 
held contrary to the provisions of section 99 is not a nullity; 
and that though voidable, yet even if it is not formally 
annulled, it does not affect the right of redemption of the. 
mortgagor. To this class, belong the cases of Martand v. 


Dhondo (1), Erusappa v. Commercial and Land Mortgage — 


Bank (2), and the same principle was explicity recognised in 
the:case of Mayan Pathuti v. Pakuran (3), Nannuvian v. 
Muthusami (4) and Khatraj Mal v. Daim (S) The last two 
cases, however, were decided independently of the provisions 


of the Transfer of Property Act which were not applicable to . 


the transactions in dispute in those litigations ; these two cases, 
therefore, cannot be relied upon as direct authorities upon the 
matter now in controversy. 

The question which now requires consideration is, whether 
the view indicated in the first class of cases, namely, that a 
sale held contrary to the provisions of section 99 is a nullity, 
is well-founded on reason and principle. The determination 
of this question must depend upon the nature of the rule 
embodied in that section. If it be held that a sale held 
contrary to the provisions of section 99 is a sale absolutely 
without jurisdiction, it may be treated as a nullity; or if it 
be held, that a sale so held is in contravention of public policy, 
the same conclusion might follow. If, on the other hand, it 
was held, that the object of the Legislature was to afford 
protection to the individual litigant, he might clearly waive 
the benefit thereof. In this latter view, he might, by pursuit 
of the appropriate remedy at the proper stage of the proceed- 


ings, avail himself of the protection afforded by the Statute, 


or, he might, by reason of his omission to do so, lose the 
benefit thereof. Before, however, we examine the principle 
of the rule embodied in section 99, it is necessary to deal 
with an extreme contention of the“ respondent, namely, that 
as a sale in contravention of section 99 is a sale prohibited by 
the Statute in the most emphatic terms, it must necessarily be 
treated as a nullity. This broad contention is supported by 
neither principle nor authority. It cannot be affirmed as a 
proposition of law of universal application, that non-compliance 
with every provision of the law makes the proceedings a 


(X) (1879) I. L. R, 22 Bom, 694. (8) (1899) I. L. R. 22 Mad. 847, 
(2) (1899) I, L. R. 23 Mad. 377., (4) (1905) I. L, R. 29 Mad. 421. 
(8) (1904) L. R 921. A. 23; I. L, R. 82 Calo, 296 ; 1 C. L. J. 584. 
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nullity ; see the observations of this Court in the Orders of 
Reference to a Full Bench in Sukh Lal Sheikh v. Tara Chand Ta (1) 
and Khosh Mahomed v. Nasir Mahomed (2). Reference may also 
be made to five decisions of their Lordships of the Judicial 
Committee in illustration of this position. The cases of 
Jlassaduk Rasul Khan v. Ahmed Husain (3), (where a sale 
had been held in violation of the provisions of section 290 
of the Civil Procedure Code), Gobind Lal Roy v. Ram Fanam 
Mrsser (4), (where a sale for arrears of revenue was held in 
contravention of the provisions of sections 5 and 17 of Act XI 
of 1859) and Malkarjun v. Narhari (5), (where a sale was held 
contrary to the provisions of section 248 of thé Civil Procedure 
Code) amply show, that there may be cases in which the 
violation of an express provision of a Statute may not 
nullify the proceedings. On the other hand, the cases of 


Nusserwanjee v. Mynoodeen (6), (where an arbitration proceeding _ 


was carried on contrary to the provisions of the Bombay 
Reg. VII of 1827) and Suóramanta Ayyar v. King Emperor (7), 
(where a trial was held in contravention of the rule of joinder 
of charges embodied in section 234 of the Criminal Procedure 
Code) afford illustrations of cases in which failure to comply 
with the provisions of a Statute, may completely vitiate the 
proceedings. The only rule, therefore, that may be adopted is 
that when the provision of a Statute has been contravened, 
if a question arises as to how far the proceedings are affected 
by such contravention, it must be determined with regard to 
the nature, scope and object of the particular provision which 
has been violated.. As pointed out in Matnamara on Nullities 
and Irregularities, no hard and fast line can be drawn between 
a nullity and an irregularity ; but this much is clear, that an 
irregularity is a deviation from a rule of law which does not 
take away the foundation or authority for the proceeding 
orapply to its whole operation, whereas a nullity is a pro- 
ceeding that is taken without any foundation for it or is 
so essentially defective as to be of no avail or effect what- 
ever, or is void and incapable of being validated. It may 
be conceded, that the application of this doctrine to an 


(1) (1905) I. L. R. 88 Calo. 68 at 71. 

(2) (1905) I. L. R. 88 Calg. 3853 at 369. 

(8) .(1893) L. R. 20 I. A. 176 ; I. L. R. 21 Cale. 66, 
(4) (1893) I. L R. 21 d 10. 

(5) (1900) L. R. 27 I. A. 216 ; I, L. R, 26 Bom, 837, 
(6) (1855) 6M I.A 134 (155. 

(7) (1901) I. L. R, 26 Mad, 61 
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ave? individual case may sometimes be attended with difficulty. One 

1907, test, however, is well established, and is often useful; as was- 

'  Asntosh Sikdar Observed by Mr. Justice Coleridge in ZZu/mes v. Russel (1) "it is 

` d t. diffi * * . . * bd d a 
‘Behari Lal Kirtunia, cult sometimes to distinguish between an irregularity and 

nullity, but the safest rule to determine what is an irregularity 


Mookerjee, J. 


objection ; if he can waive it,it amounts to an irregularity, if 
he cannot, it isa nullity.” To the same effect are the observa- ’ 
tions of Mr. Justice Taunton in Garrett v. Hooper (2). We 
shall now consider, in the light of these principles, whether a 
sale, held contrary to the provisions of section 99 may rightly be 
regarded as a nullity. It was argued by the learned vakil for' 
. the respondent, that a sale of this description is without jurisdic- 
tion and consequently null and void. In my opinion, this con- 
tention is founded upon a misconception of what is indicated by 
the jurisdiction of a Court, the nature of which is explained in: 
the Order of Referepce in the case of Sukh Lal v. Tara Chand (3), 
and in the judgment of this Court in the case of Gurdeo Singh v. 
Chandrika Singh (4) When a mortgagee, in execution of a’ 
money-decree against the mortgagor, has effected an attachment : 
of the property comprised in his security, he has a two-fold 
claim enforceable thereupon, namely, one under the attachment 
and the other under the mortgage. All that section 99 provides 
is that the property shall be sold only after a decree for sale has 
been obtained on the basis of the mortgage. The Court has. 
undoubted jurisdiction over the subject matter out of which 
the two debts are to be realized ; it is unquestionably competent . 
to exercise a judicial bower, namely, the power of sale in relation 
to it.. Section 99 only prescribes the mode in which such power 
is to be exercised. When a sale is, therefore, held in contraven- 
tion of section 99, the Court cannot be said to.exercise a. 
jurisdiction which it does not possess; it can, at most, be said to. 
assume and exercise in an irregular manner, the jurisdiction : 
which it possesses. The defect, therefore, is one which is curable 
by consent or. waiver. As observed in the cases of Ledgard v.. 
Bull (5), Golab Sao v. Chowdhry Madho Lal (6, and Gurdeo 
Singh v. Chandrika Singh (4) it is only where a Court lacks . 


. inherent jurisdiction over the subiect matter of the proceeding 
(1) (BLL) 9 Dow], 487. (B) (1905) Í. L. R. 83 Calc. 68 (71). 
: (2) (1831) 1 Dowl. 28, (4) (1907) 6 C. L.J 611. 


(5) (1836) L. B, 18 I. A. 134 : I. L, R, 9 All, 191, 
° (6) (1905) 2 0. L, J. 884, 
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or action in which an order is made ora judgment rendered, 
that such order or judgment is wholly void, with the result, that 
the order may be shown to be a nullity in any proceeding where 
reliance is placed upon it, although no formal and direct proceed- 
ing has been taken to have it vacated or reversed. To such a 

P od maxim applies, that consent cannot give jurisdiction. 
But these principles have no application, where the Court poss- 
esses inherent jurisdiction over the subject matter, and merely 
assumes or exercises that jurisdiction in an irregular or illegal 
manner; the objection in such a case may be waived, and may, 
in general, be assumed to be waived, when not taken at the-time 
the exercise of jurisdiction is first claimed to the knowledge of 
the party affected. These principles make it manifest, that a sale 
held contrary to the provisions of section 99, cannot properly 
be treated as absolutely null and void, as if it were a sale held 
without jurisdiction. 

It was next argued by the learned vakil for the respondent, 
that the language of section 99 which expressly prevents the 
mortgagee from selling the mortgaged property in execution of 
a money-decree, is mandatory, and that a sale in violation of 
that section ought to be treated as a nullity. It is well settled, 
however, that no general rule can be laid down as to whether a 
provision ina Statute is absolute or directory. It was ruled by 
Lord Campbell L. C. in Liverpool Borough Bank v. Turner (1) that 
“no universal rule can be laid down as to whether mandatory 
enactment shall be considered directory only, or obligatory with 
an implied nullification for disobedience ; it is the duty of Courts 
of justice to try to get at the real intention*of the Legislature 
by carefully attending to the whole scope of the Statute to be 
construed." To the same, effect are the observations of Lord 
Penzance in Howard v. Bodington (2) and of Griffith C. J. in 
Chanter v. Blackwood (3). When the object of the Statute has 
been determined, if the statutory provision is not based on 
grounds of public policy and is intended only for the benefit of 

“a particular person or class of persons, the conditions prescribed 
by the Statute are not considered as indispensable, and may be 
waived, because every one has a right to waive and to agree to 
waive the advantage of a lay or rule, made solely for the benefit 
and protection of the individual in his private capacity, and 
which may be dispensed with without infringement of any 


(1) (1860) 2 DeG, F & J. 502 (2) (1877) 2 P. D, 203 (211). 
(3) (1904) 1 Com, L. R, 39 at 61. 
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OIVIL, public right or public policy. 'This rule is expressed by the 
1907. maxim of law, guilibet potest renuntiare juri pro se introducto ; 
~ any one- may renounce a law i i 

. Asutosh Bikdar y y a law introduced for his own beneft. 


[Broome's Maxims, 7th Edition page 531, and Hughes on Proce- 

is dure, Vol. I, page 353.] [Rumsey v. N. E. Ry. Co. (1), Caledo- 

Mookerjee, J. mian Ry. Co. v. Lockhart(2).] As was pointed out by Lord 
M Westbury in Aunt v. Hunt (3), the words pro se were introduced. 

into the maxim "to shew that no man can renounce a right, of ` 

which his duty to the public and the claims of society forbid 

the renunciation” [Park Gate Iron Co. v. Coates (4), MacAlister 

v. Bishop of Rochester (5), Shutte v. Thompson (6), Montgomery 

v. Edwards (7), Wilson v. Mcintosh (8)] In view of these 

principles, let us consider for a moment the object of the rule 

: embodied in section 99 of the Transfer of Property Act. It was 

pointed out by the learned Judges of the Allahabad High Court 

in Mahabir Singh v. Saira Bibi (9), that section 99 was enacted 

with a view to prevent the evil results which followed from 

sales of mortgaged properties by mortgagees in execution of 

money-decrees; these consequences are stated to have been 

three-fold ; namely, frst, the mortgagor who would ordinarily be 

entitled to the facility afforded in a mortgage suit for repayment 

of the mortgage debt, is summarily deprived ofthe equity of 

redemption ; secondly, a purchaser would hardly pay full value for 

the equity of redemption, as he would take subject to the unascer- 

tained claim of the mortgagee, with the result, that the mortgagee 

himself would purchase the property for a merely nominal sum ; 

. and thirdly, that if the purchaser took the property without notice 

of the mortgage and was subsequently called upon to discharge 

the incumbrance,'there might be great hardship upon him, 

unless he was afforded the benefit of the doctrine of estoppel 

Muhammad v. Shtb Sahat (10). Reference may also be made to the 

cases of Govind v. Pareshram (11) Lachmi Narain v. Nand 

Kishore (12) and to the observations of Dr. Whitely Stokes in his 

Anglo-Indian Codes, Vol. I p 734, where the object with which 

section 99 was enacted, is explained. It may be a matter for 

controversy whether, if regard be had to the decisions in Emam 

Montasuddin v. Raj Coomar, (13) and Bhuggobutty v. Shama 

‘Charan (14), the evil which the Legislature had apparently in 


e (1) (1863) 14 C. B. N. B. 64l at 649.* (8) (1894) A. C. 129. 
(2) (1800) 8 Macq H. L. 808, 822, (9) (1895) L L B. 17 All 520. 
(3) (1862) 4 DeG. F & J. 221 at 288. (10) (1888) I L. R. 21 All, 309. 


t. 
: Behari Lal Kirtnnia. 


: (4) (1870) L. R. 5 C. P. 634, (11) (1800) I. L. R. 25 Bom 161. at 187. 
(5) (1880) 6 O, P. D. 194. (12) (1902) I. L. R. 29 Calc, 587, at 548, 
(8) (1872) 15 Wallace U. 8. 151. (13) (1875) 28 W. B. 187, 


" (7) (1873) 14 Am. Bep. 618 ; (14) (1876) I. L. R. 1 Calo, 887, 
46, Vermont 161, . "S ; 
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view, had any real existence, and if so, whether a drastic provi- 
sion of this character was required to realise the object in view, 
That enquiry is foreign to our present purpose; this much is 
beyond controversy, that the main object of section 99 was to 
afford protection to the owner of the equity of redemption. It 
is sufficient to refer to the judgment of Phear J. in Brojonath 
v. Gobindmant (1) of Norman J.in Ramlochan v. Kamini (2), 
of Macpherson J. in Kamini v. Ramiochan (3), and of Markby J. 
in ZVeerunjgun v. Oopendro (4) The matter is no where 
dealt with more effectively than in the judgment of Mr. Justicé 
Norman, where, upon an elaborate review of the English 
authorities on the question of the relation of the mortgagee to 
the mortgaged premises, that learned Judge ruled that a mort- 
gagee ought not to be allowed to sell the mortgage property in 
execution of a mere money claim, and that, if he did so and, 
purchased the property himself, he could not acquire an irre- 
deemable title. It is not necessary to consider whether there 
are any, and if any what, qualifications to this principle. [Jones 
on Mortgages, section 711 and sections 1038 to 1046] It is 
sufficient for our present purposes, that this was the principle 
which the Legislature had in view ; if so, as the provision was for 
the benefit of the person entitled to redeem the mortgage pro- 
perty, he at any rate is entitled to waive it ; if with full knowledge 
of the impending sale in execution of a money decree, he allows 
the property to be sold, if with knowledge that the sale has 
taken place, he allows the sale to be confirmed, that is, to become 
final and conclusive, upon what principle can he be allowed to 
challenge the title of the purchaser, because the sale has been 
held in contravention of the provisions of section 99? "There are 
no intelligible grounds on which he ought to be permitted 
to do so. This view is borne out by the decision of their Lordships 
of the Judicial Committee in KZ:ara; Mal v. Daim (5) where it 
was ruled that a sale by a mortgagee on the basis of a money 
decree for the mortgage-debt, and a purchase by him of the 
equity of redemption in execution, do not relieve him of his 
obligations as mortgagee, though the sale is not a nullity for 
want of jurisdiction, but is affected ,by irregularity in procedure 
only. On these grounds, Í must respectfully dissent from the 
decision in the first class of cases, that a sale in violation of 
section 99 is a nullity. 


(1) (1869) 4 B. L. R. O. O 88. (8) (1870) 5 B L. R. 450, 
(2) (1867) 5 B. L. R. 460 note. (4) (1872) 10 B L. B, 57. 
(5) (1904) L. B. 32 I, A, 23; 1 C. L J, 584. 
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Cryin, The question next arises, what are the rights of the 

1907, owner of the equity of redemption, when a sale which is 

es isi i ich is conse- 
Xsnioah Sikdar contrary to the provisions of section 99 and whic 


quently merely voidable, has been actually held. The second 
pees and third class of cases indicate that his remedies are two-fold ; 
Muokerjee, J. he may either seek to set aside the sale, or he may seek to- , 
Hm redeem the property. If he adopts the former alternative, 
it is reasonably clear, that he ought to proceed by way of an 
application under section 244 of the Civil Procedure Code, to set 
aside the sale, and not by way of a regular suit. The question 
of the validity of the sale is clearly a question relating to 
the execution or satisfaction of the decree, and it is a question 
è which arises between the parties to the suit or their representa- 
tives; an application for reversal of the sale is, therefore, 
the proper procedure. But, up to what stage of the pro- 
ceedings is such an application permissible? Obviously it 
ought not to be allowed after the sale has been confirmed, 
that is, has become final and conclusive, unless the applicant 
establishes, that by reason of fraud or otherwise, he had no 
notice of the sale or of the proceedings which led up to it. 
There is indeed one vase, Thaleri v. Thandara (1), in which 
it was held, that an application for reversal of the sale ought 
not to be allowed at all, if the judgment-debtor had notice of the 
sale, and could have prevented it by appropriate objection 
before it took place. This view was sought to be supported 
by reference to the decision of this Court in Durga Charan 
Mandal v. Kali Prasanna Sarkar (2), and a similar view was 
adopted in Umedv. Yasram (3). It is to be observed, however, 
that in Durga Charan v. Kali Prasanna (2), objection to the 
validity of the sale was taken and allowed to be taken after 
the confirmation of sale, on the ground that the judgment- 
debtors had no knowledge of the proceedings which led up 
tothesale and its confirmation. In my opinion, there is an 
obvious distinction between an application to set aside the 
sale before its confirmation, and another made after the con- 
firmation. Under section 316 of the Civil Procedure Code, 
the effect of which was examined by this Court in Bhawani 
Kumar v. Mathura Prosad “(4), the title of the purchaser at 
an execution sale is not perfected till. confirmation, and it does 
. not vest in him before the date of the sale-certificate. It is 


à v. 
Behari Lal Kirtunia, 


. (1) (1899) 10 Mad, L. J. R. 110. (3) (1907) 4 AlL L, J. R. 519. 
(2) (1899) I. L. R, 26 Calo. 727. (4) (1907) 7 C. L, J. 1. 
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liable to be set aside, either under section 310A or 311 of the Civil 
Procedure Code ;if so, there does not appear to be any good 
reason why it should not be liable to attack on the ground, 
that it has been held contrary to the provisions of section 99 
of the Transfer of Property Act. That ground, if established, 


--—— would by itself be sufficient to entitle the judgment-debtor 


"o - 


to have the sale set aside. The decree-holder can hardly take 
up the position, that the judgment-debtor js estopped by reason 
of his omission to take objection before the sale, because the 
decree-holder has, with his eyes open, acted in contravention 
of the provisions of the Statute. If, however, the application 
is made after the confirmation of the sale, the position is 
different. If the judgment-debtor was aware of the sale, and 
if it has been confirmed with his knowledge, he must be taken 
to have been a party to that order. Under such circumstances, 
on what principle can he be permitted to challenge the sale 
after confirmation? [See Kleber on Void Judicial and Execution 
Sales, section 436, and Freeman on Void Judicial Sales, section 
44] Section 99 is intended for his protection ; assume, that 
before the sale, he was not in a position to judge, whether a 
sale, contrary to that section, would prejudice Him, and this 
may be a good reason for his omission to take objection before 
the sale; but surely, after the sale and before confirmation, 
he ought to decide, whether he will adopt it or challenge its 
validity. This view is supported by the cases of Madan v. 
Yamna (1) and Mangli Prasad v. Pati Ram (2). 1f, therefore, 
with full knowledge of the sale, he allows it to be confirmed, 
he may be taken to have waived the objection. If, on the 
other hand, the sale has been held and the confirmation obtained 
without his knowledge, he is entitled, even after confirmation 
to apply for reversal of the sale. Under such circumstances, 
the confirmation would not be a bar. (See Durga Charan v. 
Kali Prasanna (3), Set Cmedmal v. Srinath Roy (4), O' Connor 
v. Richards (5), Aen v. Bond (6) and Watson v. Birch (7).] 
But whether the application is made before or after the sale, 
the only element which it is necessary for the owner of the 
equity of redemption to prove to obtain a reversal of the 
sale, is that section 99 has been contravened. It is not necessary to 
prove any irregularity or substantial injury as would berequisite in 


(1) (1898) 2 AIL'L/J. R 128. (4) (1900) I. L. R. 27 Calo. 810. 
(2) (1904) 1 AIL, L. J. B. 860. (5) (1837) Bausse & Soully 246, 
(8) (1899) I. L, R 26 Calc. 727 (6) (1841) Fla & Kel, 198, 


(7) (1793) 2 Ves, 61, 
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a case under section 311 of the Civil Procedure Code. Upon proof 
that section 99 has been contravened, the sale must be set aside. 
The third class of cases to which reference has been made, 
affirms the doctrine, that a sale held contrary to the principle 
embodied in section 99 is not a nullity, and if the mortgagee 
purchases at such a sale, he does not acquire an irredeemable 
title. Theleading decision on the point is that of the Judicial 
Committee in K/:ara; Mal v. Diam (1). There the mortgagees 
obtained a decree for money against the mortgagors, upon a 
claim independent of the mortgage; they executed this decree 
and purchased the equity of redemption ; the mortgagors then 
sued to redeem the mortgagees upon the footing that the sale 
was a nullity. Their Lordships ruled that the sale could not be 
treated as a nullity, but that the mortgagees had not acquired 
an irredeemable title. They accordingly allowed the mortgagors 
to redeem upon payment of what was due upon the mortgage 
and what had been paid by the mortgagees at the execution sale 
for the purchase of the equity of redemption. If the sale is 
merely voidable, and therefore stands good till avoided by 
the appropriate procedure, itis not easy to perceive, how the 
mortgagor can exercise his right of redemption, till the sale has 
been set aside, and this view has in fact been affirmed in Madav 
v. Zamna (2) ; but although, there may be room for controversy 
whether the view is strictly logical, it may be observed, that it 
leads to substantial justice and gives precisely the same result as 
would be attained by a reversal of the sale, in the first instance, 
and redemption thereafter. If the sale is set aside upon a 
proper application made, the mortgagee purchaser gets back the 
money paid at the execution sale, and the mortgagor is left free 
to redeem the security. According tothe view taken by the 
Judicial Committee, the mortgagor gets back the property upon 
payment of precisely the same sum. The result is exactly the 
same, but the procedure is different ; in the former case, there 
is a successful application to set aside the sale followed by a 
suit on the mortgage in which the mortgagor gets an opportunity 
to redeem; in the latter case, there is a suit for redemption in 
which the rights of the parties are worked out. It is not 
necessary for our present purposes to pursue this line of enquiry 
further, which can properly arise only in a suit for redemption ; 
but I observe that in Muthu v. Karuppan (3), the learned Judges 


(1) (1904)-L. B, 82 I, A. 28; LO. L. J. 684. 
(2) (1898) 2 All. L, J. R, 128, (3) (1907) 17 Mad. L. J. R, 163, 
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of the Madras High Court have held, that when the purchaser OIVIL, 
happens to be not the mortgagee, but a stranger, the only course 1907. 

open to the mortgagor is to have the sale set aside by an appli- 
cation under section 244 of the Civil Procedure Code, and he cannot 
maintain an action for redemption as against the mortgagee and TANT 
the purchaser at the execution sale. In such a case, if the sale AMookerjee, J. 

KE not reversed, it is the purchaser who becomes the owner of — 
4 the equity of redemption, and who would be entitled to redeem 
the mortgage. 


amt 
Asntosh Bikdar 
v. 
Behari Lal Kirtunib. 


The answers, therefore, which I would give to the questions 
referred to the Full Bench are as follows : 
When a sale has been held in contravention of the provisions 
of section 99 of the Transfer of Property Act, the sale is not a 
nullity ; itis an illegal and voidable sale ; it may be set aside by 
an application under section 244 of the Civil Procedure Code, 
at any time before it has been confirmed; it may also be sét : 
aside by a similar application after confirmation if the applicant 
proves that he had no notice of the sale or'of the confirmation, 
by reason of fraud or otherwise; the only element which is 4 
necessary for reversal of the sale is, that section 99 has been 
contravened. The second question, namely, whether the right 
of redemption of the mortgagor is or is not affected by such a 
sale, need not be answered, as it arises only in a suit for redemp- 
tion and not in the present proceedings for reversal of the sale. 
If we apply these principles to the case before us, it 15 
“obvious that the order of the Court below cannot be sustained. 
The sale which is impeached took place on the rsth August, 
1904, and was confirmed on the 27th September following. An 
application to set aside the sale was made on the 7th August, 
1905. The sale was attacked on various grounds of fraud, 
material irregularities and substantial injury. The Court of-first 
instance did not enquire into these allegations, but set aside the 
sale on the ground that it had been held contrary to the provi- 
sions of section 99 of the Transfer of Property Act. This order 
was confirmed on appeal ; clearly, the order must be discharged. 
Before the sale can be set aside on the ground of contravention 
‘of section 99, the applicant must establish, that the sale and its 
confirmation took place without his knowledge. If he proves 
this, the sale must be set aside; if he fails, the grounds alleged 
in his original application must be investigated. 
ATM, . i Appeal allowed ; case remanded, 
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Before the Hon'ble R. F. Rampini, Acting Chief Susüce, 
Mr. Fustice Brett, Mr. Fustice Mitra, Mr. Justice Woodroffe 
and Mr. Fustice Mookerjee. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
U 


KARUNA KANT CHOWDHRY.* 


Mela, profits of, whether liable to be assessed with cesse—Inoome tas — Iumoce- 
able propeity— Lesiee and licensee, difference between — Road Cees Act 
(IX B Q. of 1880), Becs, 4, 5, 6— Annual value of land— Lease. 


When a person agrees to pay to the zemindar a separate fixed rent for 
the rights or privileges to hold a fair annually for a few days on lands which 
are included 1u the jotes or. holdings of agricultural tenants, at a time when 
no crops are standing on them, but was given no right or interest which 
could be enforced against the ryots, and he in turn gave to certain persons, 
who are described as yaradare what is called an ijara of the rights to hold 
the fair at a certain yearly rental : 

Heid—That the profits of the mela cannot be lawfully assessed with 
Road and Pubho Works (esses, 

Umed Rasul v, Anath Bandhu (1) approved. 

The lability to pay income tax does not carry with it as a necessary 
consequence exemption from payment of Road Cess, | 


Umed Rasul v, Anat. Bandhu (1) dissented from, 


Per Rampini, A. C. J.— Whether the profits of a mela are derived from 
land or are immovable property and whether the persons in enjoyment of 
them are tenure-holders within the meaning of the Road Cess Act or not, 
depends upon the terms of each particular lease. 

Per Brett, Woodroffe and Mookerjee, JJ.—The profits derived from a fair 
do not fall within the description of “annual valne of land” as defined in 
section 4 of Lhe Road Cess Act. 

Distinction between a lessee and a licensee explained, 

Per Brett and Woodroffe, JJ.—A mela or far is not an immovable 
property within the meaning of section 4 of the Road Cess Act, 

The amount paid by the :jaradars is not liable to assessment for Road 
Cess, 

The profits of the fair are not liable to assessment under Chapter V of 
the Road Cess Act as other immovable properties not included in Chapter II, 

Appeal by the Defendant. 

Suit for a rectification of the Cess valuation Roll and 
the instalments for payment of cesses framed in accordance 
with the provisions of the Cess Act and for other connected 
reliefs. 


“Full Bench Reference in Appeal from Apbellate Decree No, 2174 of 


_ 3905, against the decree of J. A. Ezechiel, Esq., District Judge of Rungpur, 


dated the 9th September 1905 affirming that of Babu Hari Prosad Dasa, 
Subordinate Judge of Rungpur, dated the 20th May 1905, 


(1) (1901) I, L, R, 28 Oale, 637, 


Vou. VIJ HİGH GOURT. l 848.. 


The facts of the case are sufficiently stated in the judgments. IV 
The appeal at first came on for hearing before Mitra and 1907. 
Caspersz JJ. who referred the case to a Full Bench by the. mhe Secretuiy We ii 
following . State for India 
in Council : 
ORDER OF REFERENCE. » 


v. 
2. ur mE Karuna 'Kant 
This is an appeal from the decision of the District Judge Ghowdhry. 


of Rungpur affirming the decree of the Subordinate Judge of mS 
that District in a suit instituted by the plaintiff respondent 
against the Secretary of State for India in Council, for a rectifica- 
tion of the Cess Valuation Roll and the instalments fór payment 
of cesses framed in accordance with the provisions of the Cess 
Act, IX (B. C.) of 1880, and for other connected reliefs. The 
short question for determination is whether the zemindars are ° 
liable to pay Road and Public Works Cesses on the amount of 
the profits of a certain Fair, or mela which is held by their satrat 
tenants, Umed Rasul Shah Fakir and others, in the month of id 
Falgun every year, after the crops are removed from the lands 
by the cultivating tenants orjo/edars, who pay rent separately 
for the same to the plaintiff and four other zemindars. 
It appears that cesses were realized by the Collector from 
the zemindars who failed to recoup themselves from the Fakirs 
in consequence of the ruling of this Court in the case of 
Umed Rasul v. Anath Bandhu (1). The zemindars thereupon 
petitioned the Collector with the object of having annulled the 
cesses imposed in respect of the mela, and to get a refund of the 
money which the Collector had realized from the plaintiff on 
that account. The Collector, however, refused to exonerate the 
.  Zemindars. Hence the present MERUOU in which, so far, the 
zemindars have been successful. 
The plaintiff respondent urges that we are concluded by the 
decision of Rampini and Gupta JJ., in the case already cited. 
We have, however, doubts as to the correctness of the decision. 
Bengal Act, IX of 1880 (the Cess Act) provides .that all 
immovable property shall be liable to the payment of cesses, the 
assessment being made “on the annual value of lands, and on the 
annual net profits from mines, quarries, tramways, railways and 
other immovable property"—(sections 5-6). Land is defined in 
the Act as land which is cultivated, uncultivated, or covered ° 
with water, and immovable property “includes lands and all 
benefits to arise out of land..... but does not include crops of any . 
‘kind, or houses, shops, or other buildings"— (section 4). The 


- de 


(1) (1901) I. L. R. 98 Cale. 637. : 
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expression "annual net profits" is not defined in the Cess Act, 
but the "annual value of any land, estate, or tenure means the 
total revenue or rent which is payable, or,if no revenue or 
rent is actually payable, would, on a reasonable assessment be 
payable during the year by all the cultivating raiyats of such 
land, estate, or tenure, or by other persons in the actual use 
or occupation thereof'— (section 4). 

There can be no doubt that cesses can be properly levied 
in respect of the land in its agricultural character notwithstand- 
ing that the mela is annually held after the crops had been 
gathered. This is conceded by the learned vakils for both the 
parties before us. When persons other than agriculturists are 
in use and occupatiou of the same piece of land at a season when 
agricultural operations cannot go on, and when they actually pay 
rent for their use and occupation, it can hardly be denied that 
the annual value of such land must include the rent paid for that 
particular use and occupation during part of the year. This is 
what happens in the case of the Fakirs who hold the annual mela 
on payment of a separate fixed rent or sairat jama. Moreover 
they have an interest in land which makes them tenure-holders 
as defined in the Act, and as tenure-holders, they are liable to 
pay cesses. It seems to us, therefore, that the assessment com- 
plained of by the plaintiff has been rightly made on the annual 
value of the land upon which the mela is held when the land is 
not used for agricultural purposes. 

Ihe case of Umed Rasul v. Anath Bandhu (1) was explained 
and distinguished in Montudra Chandra Nandi v. The Secretary 
of State for India in Council (2), where it was said that the 
earlier case was no authority for the general proposition of law 
that no property is liable to be assessed with bath Road and 
Public Works Cesses and Income Tax. But it is,undoubtedly, an 
authority for the contention that the profits of this mela are 
exempt from assessment under the Bengal Cess Act, and as we 
are not prepared to accept that view ofthe law, we are cons- 
trained to refer the point for decision by a Full Bench. 

We, accordingly, refer the following questions to a Full 
Bench : (1) Whether the profits of a /5e/a can be lawfully assessed 
with Road and Public Works Cesses when the land on which 
such mela is held is not being used for agricultural purposes but 
is so used during the rest of the year ? 

(2) Whether the case of Umed Rasul v. Anath Bandhu (1) 
has been correctly decided ? 

(1) (1901) I. L. &. 28 Calo. 637, (2) (1907) 5 C, L. J, 148. 


Vor. VI. HIGH cOURf. 


Babu Ram Charan Mitra (with him Babu Siris Chunder 

Chowdhury) for the Appellant :— Section 5 of the Road Cess 
Act enacts that all immovable property situate in any district, 
except as otherwise in sections 2 and 8 provided, are liable to 
the payment of a Road Cess and a Public Works Cess. Proviso 
"to section 2 and section 8 are not applicable. "Immovable 
property” is defined in section 4. Section 6 lays down the 
rule for the assessment of cess upon annual value. “ Annual 
value" is interpreted in section 4. It means the total revenue 
or rent which is payable or if no revenue or rent is actually 
| payable, would on a reasonable assessment be payable during 
the year by all the cultivating ratyats of such land, estate or tenure, 
or by other persons in the actual use and occupation thereof. 
Any land not held by a cultivating raiyat is a tenure. The 
zemindar has got two sets of tenants, vis. the raiyats and the 
Fakirs paying rent annually under a permanent lease. Land 
yelds rent derived from cultivating raiyats and meda rents from 
stall keepers who pay to the mokarari holder. The question 
now is whether the Collector is entitled to assess cesses upon 
rent derived from the shop keepers of the mela. The Govern- 
ment takes income tax upon the profits of the -mela, that is, 
upon Rs, 2,216. The Fakirs get Rs. 2,216 upon letting out 
to shop keepers and they pay Rs. 16 to the zemindars. I am 
entitled to get cess upon Rs. 2,216. The Road Cess is leviable 
upon the annual value. There is no hardship upon the zemin- 
dars. They can recoup themselves from the tenure-holders, 
that is, the Fakirs. Section 41 makes the zemindars liable for 
the cess. The case of Umed Rasul v. Anath Bandhu (1) was 
based on an erroneous admission by the vakil. 
[RAMPINI C. J.—The Fakirs cannot recover the cess from 
the shop keepers; but if there were cultivating raiyats under 
the Fakirs, then the latter could have realised the same from 
them. So the Fakirs are in a very unfortunate position.] 

It is a liability cast upon them by the Statute. The case of 
Umed Rasul v. Anath Bandhu (1) was explained in the case of 
Manindra Chundra Nandi v. The Secretary of State for India 
in Council (2). 

Babu Lal Mohun Doss (with him Babu Bepin Chunder 
Mullikh) for the Respondent :—The words “lands” and “ immov- 
able property” in section 6 are exclusive of one another. The 
Act makes two distinct provisions for assessment; one on the 


(1) (1901) LL.B. 28 Oalo. 687, (2) (1907) 6 O.L.J. 148 ; LL.B. 34 Cale, 257. 
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O1viL. 4 annual value" of the lands and the other on “ other immov- 
1907. able property ” not included in Chapter II. 
The Bas ka of Otherwise the result would be very serious. Section 41 is to 
° Btatefor India be compared with sections 80 and 81. Section 81 lays down that 
= tala the occupier has to pay the half and the owner the other half. 
Karuna Kant [Brett J.— The intention of the Act is, that the person 


peine in actual occupation should pay half and the owner the other 
half. Here the persons in actual occupation would not pay 
anything, while the zemindar will be made liable.] 
[MookERJEE J.—The question turns upon this. Whether, 
the shop keepers are in actual use or occupation of the land? 
: Under what terms do the Fakirs hold the land ?] 
: The Fakirs hold the mela with the consent of the cultiva- 
ting raiyats, paying Rs. 16 to the zemindar. 
. [BRETT J.—A person holding for only a short time cannot 


-be called a tenure-holder. The definition of the tenure in the 
Tenancy Act does not contemplate such a case.) 
. The Fakirs hold with the consent of the tenants. 

[MooKERJEE J.—See the definition of ‘tenure’ in section 4 
of the Cess Act, It is not simply rent-paying land but every 
interest inland. Have the Fakirs any interest in the land? 
Look at section 72. Who is the owner? Are the Fakirs 
owners? The whole question is, are the profits of the mela 
rent payable by other persons in actual use and occupation ?] 

The lease is not on the record. I submit that the words 
“by all the cultivating raiyats,” “tenures” and “by other 
persons...,,.thereof”’ in section 6 should be read distributively. 

[Mitra J.—The whole argument turns upon the construc- 
tion of section 41.] 

I submit not. Sections 6, 41, 72 and 81 should be looked to. 
‘Interest in land’ means ‘interest in soil.’ See David v. Grish 
-Chunder (1), I refer to Forms in Schedules to the Cess Act. 

Babu Ram Charan Mitra in reply.—Iput in translation of 
the kabuliat and cess returns. 

[MOOKER]JEE J.—Do you contend that this lease gives the 
lessee any interest in land ? Is it not a mere license ?] 

Callit license or anything you like. The Fakirs are to 
enjoy some interest in the land—however small—it is a right 
to occupy the land. x 

[Brerr J.—Is it an interest inferior to or superior to tha 
-of the raiyats ?] i 


: | (1) (1882) I. L. R. 9 Cale, 188. 


Vor. VI.] HIGH COURT, 


[Mitra J.—You can assess upon Rs, 16 but not upon 
profits derived from the sale of cattle, etc.] 

Rent is assessed in this case upon the number of cows sold. 
The cow-sellers are tenants. Here assessment is made upon 
the rent, no matter whether it was paid according to the 
' number of cattle or other article. Whether the items at page 2 
of the paper-book such as “sale of cows," rent on account 
of 10,126 heads at the rate of 5 annas per cow, Rs. 3,164-2 as. 
are rents or not, Fakirs and stall-holders are tenants. 

[Mitra J.—Xkhazana is not necessarily rent.] 

I rely on Woodfall on Landlord and Tenant (7th Edition), 
Chapter X for the definition of rent. Rent is there defined as 
3 retribution or compensation for the lands demised. It is 
defined to be a certain profit issuing yearly out of a land and 
tenements corporal.” See also Bungsho Dhar Biswas v. Madho 
Mohuldar (1), Gaetree Dabea v. Thakur Das (2), and special 
appeal No. 218 of 1904 (unreported) decided „by Maclean C. J. 
and Mitra J. on the 15th August 1905. C. A. V. 


The following judgments were delivered : 


Rampini C. J.—The questions submitted by the referring 
Bench for our consideration are :—(1) Whether the profits of a 
mela can be lawfully assessed with Road and Public Works 
Cesses, when the land on which such me/ais held, is not being 
used for agricultural purposes, but is so used during the rest of 
the year. 

(2) Whether the case of Umed Rasul Shaka Fakir v. Anath 
Bandhu Chowdhury (3) has been correctly decided? 

The facts of the case are set forth in the order of the referr- 
ing Judges. 

The case of Umed Rasul Shaha Fakir v. Anath Bandhu 
Chowdhury (3), proceeded on the admission made by the pleader 
for the respondents that the defendants had to pay income tax 
on the profits of the mela, and that they ought not to be held 
liable for both income-tax and road cess. It was held that they 
were liable to pay income tax, and consequently, according to 
the admission of the pleader for the respondents, not road cess. 
It was subsequently pointed ouf in Manindra Chandra Nandi v. 
The Secretary of State (4) that the decision in this case was no 
authority for the general proposition of law that no property 


(1) (1874) 21 W. R. 383. 


(2) (1864) W. R. Gap. No., Act X Rulings 78. 
3) (1901) I. L. R. 38 Cale, 637, (4) (1907) 5 C, L. J., 108. 
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‘ig liable to be assessed with both Road and Pubic Works Cesses 


and Income Tax. 

I would answer the first question put to us in the affir- 
mative. When the profits of a mela come within the definition 
of "rent" paid for the actual use and occupation of land by 
persons other than cultivators, or of immovable property, as 
defined in section 4 of the Act, as they may well do, then 
they-may be assessed with Road Cess and Public Works Cess, 
because they are undoubtedly to be taken into consideration 
in calculating the “annual value" of the lands on which the mela 
is held, on which annual value, under section 6 of the Act, the 
cesses are to be assessed. F urther, the definition ‘of tenure- 
holder in the Act, vrz., the holder of a tenure z.e., an interest in 
land other than an estate or the interest of a cultivating raiyat, 
is a very wide one, and may include persons who are in the 
enjoyment of the profits of ame/a. But the question whether 
in each particular instance, the profits of a. mela are derived from 
land, or are immoveable property and whether the persons in 
enjyment of them are tenure-holders whithin the meaning of 
the Act or not depends on the terms of each particular lease. 

The second question remains to be considered. It would 
seem to me that as far as it decides that the profits of the 
particular mela in question have been wrongly assessed, the case 
of Umed Rasul Shaha Fakir v. Anath Bandhu Chowdhury (1) has 
been rightly decided. The facts are that a mela is held annually 
for 20 days from the sth to the 25th Falgoon on the lands 
cultivated during other days of the year by cultivating raiyats. 
So far as the lands of the estate are used for agricultural purposes 
they have been rightly assessed with Road cess. No question 
arises in this appeal as to this. The question is, have they been 
rightly assessed with Road cess calculated on the profits of the 
mela. Now, the mela is held on the lánds of two estates. The 
defendants are tenure-holders and hold the lands under the 
zemindars to whom they pay rent of Rs. 12-8-and Rs. 16 
annually for these lands. They have been assessed with Road- 
cess on these rents. Then, they let out 16 bishes of the land 
to ijaradars from whom they derive a rental of Rs. 3000. They 
retain in their possession 4 bishes, the estimated annual value 
of which is Rs 200. The ijaradars im their turn derive profits 
from the mela. They levy fees or tolls on the persons selling 
cattle, horses and camels at the mela, at so much per animal, 

(1) (1901) I, L. R. 28 Calc. 687. 


Vor. VLJ itiait OÓURT. 


and on the prostitutes frequenting it at 4 annas a head, and from 
certain stall-keepers at so much per stall. "The roadcess assess- 
ment has been made by Government on these profits, which 
amount to Rs. 3,748—for the two estates or, including the 


annual value of the 4 bishes ofland held by the defendants, to. 


Rs. 3,948. The assessment made on one mehal has accordingly 
been calculated on a sum of Rs. 1,731-13—and on the other (the 
one with which in this case we are concerned), on a.sum of 
Rs. 2,616-5. 


Now, Babu Ram Charan Mitra for the Secretary of State 
contends that under section 4 of the Road Cess Act, this assess- 
ment has been properly made, because the profits derived from 
the sale of cattle, &c., which form much the greater part of the 
sum of Rs 2,615-5 are rent, paid by “other persons in actual use 
and occupation of the land" within the meaning of section 4 of 
the Act, and accordingly are to be taken into consideration in 
estimating the annual value of the land. I cannot agree to 
this. There is no definition of rent in the Road Cess Act. Rent 
according to its definition in the Bengal Tenancy Act, is what is 
payable by a tenant to his landlord for the use and occupation 
of land. The sums payable by the stall-keepers may come with- 
In this definition, though levied from them, not for the land on 
which they erect their stalls, but at so much per stall. But the 
fees paid to the defendant's sub-lessees (i. e. the ijaradars). and 
which form the greater part of the sum of Rs 2,616 per annum, 
canin my opinion, by no straining of language, be regarded as 
"rent". They are fees paid at the rate of so much per animal. 
They are not paid by atenantto the landlord. They are not 
paid for the use and occupation of land or with reference to 
any land. Hence, in my opinion, the assessment of road-cess has 
been made by government on a wrong basis and cannot be 
recovered from the defendants. 

I, therefore, consider that the second question put to us by 
the referring Bench should also be answered in the affirmative, 
and that the appeal should be dismissed with costs. 

Brett J.—The first question which has. been referred for 
our decision is whether the profits of a mela can be lawfully 
assessed with Road and Public Works Cesses when the land on 
which such mela is held is not being used for agricultural 
purposes, but is so used. during the rest of the year. 

The plaintiff respondent is the zemindar of Chakla Kasirhat 
which includes Taluq Kaniahkhata Gard Bara Khata. In this 
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latter village a mela or fair as held yearly for 20 days from 
the sth to 25th Falgoon on lands which are included in the 
jotes or holdings of agricultural tenants, but on which no. 
crops are standing at the time when the fair is being held. 
On the 26th Chaitra 1295, Umed Ali Shah Fakir and Umed - 
Rasul Shah Fakir and others executed what is described in 
the document itself as a kawi chandina jama mokurari 
kabuhat by which they agreed to pay the plaintiff a " sayary 
chandina jama” of Rs. 16 yearly for the right or privilege 
to hold the fair yearly on the lands of the tenants. This 
document which has been translated and laid before us, 
does not attempt to specify the area or boundaries of the lands 
on which the fair may be held, the only description being 
‘the yote land of tenants.” The Fakirs in their turn have 


‘ given to certain persons, who are described as s/aradars what 


is called an sara of the right to hold the fair at a yearly 
rental of Rs. 3,000. The fair is in fact held partly on lands 
included in, plaintiffs! estate and partly on lands included in 
the neighbouring estate. 


The Collector of Rangpur, holding that the zemindars and 
those holding under them were liable to pay Road Cess and 
Public Works Cess on account of the profits of the mela, 
obtained from the zaradars, Babul Jamadar, Mahomed Saha 
and Ainuddin Saihar, a return of the profits of the fair, and, 
distributing these between the two estates, he fixed the profits 
liable to assessment in respect of the estate of the plaintiff at 
Rs. 2,216 and assessed on it cesses amounting to Rs. 138-8. 
This sum was realised by the Collector from the plaintiff, but 
in consequence of the decision of this Court in the case of 
Umed Rasul Shah Fakir v. Anath Bandhu Chowdhurt (1), 
the" plaintiff failed to recover the sum from the Fakir or their 
yaradars and therefore brought his suit against the Right 
Hon'ble the Secretary of State for India to recover the amount 
which he alleges had been wrongfully realised from him by the 
Collector. 


Section § of the Cess Act, IX (B. C.) of 1880 provides that 
"from and after the commencement of this Act in any district 
or part of a district, all immovable property situated therein 
‘except, &c., shall be liable to the payment of a Road Cess 
and Public Works Cess”; and section 6 provides that that 


(1) (1901) I. L. R., 28 Oale. 637, 


CN 
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the Road Cess and Public Works Cess shall be assessed on the 
annual value of lands: * € € * + * ceo = * + ċ 4 ċ + + 
ascertained respectively as in this Act prescribed.” Chapter II 
of the Act provides for the valuation of the land and the 
submission of returns for the purposes of making the assessment. 

In determining the question which has been referred to us, 
the first point for our consideration, whether a mela or fair is 
covered by the definition of immovable property which is by 
the Act declared liable to pay the cess. Immovable property 


is defined in section 3 of the Act to include “lands and all 


benefits to arise out of land and things attached to the earth 
or permanently fastened to anything which is attached to the 
earth but does not tnclude crops of any kind, or houses, shops, 
or other buildings.” The words in the definition “but does 
not include shops” seem to me to exclude fairs from the 
definition of immovable property. A fair is partly a collection 
of shops for the sale of goods, partly a mart for the sale of 
live-stock. Moreover, the benefits accruing from a fair can 
hardly be described as benefits arising out of the land. They 
arise out of the sales made at the fair, and depend not on 
the area or character of the land but on the number of 
purchasers who come to the fair. 

Nor can in my opinion, the profits derived from a fair be 
included in the definition of the “armual value of land” 
as given in section 4 of the Act. Annual value of any land, 


-estate or tenure is defined to mean “the total revenue or rent 


which is payable or, if no revenue or rent is actually payable, 
would on a reasonable assessment be payable during the year 
by all the cultivating raiyats of such land, estate or tenure, 
or by other person in actual use and occupation thereof.” 
The definition clearly contemplates that the rent shall be 
payable by persons in occupation during the year not by 
persons occupying the land for 20 days only during | each 
year. 

But in the case before us the all important point on the 
decision of which the determination of the questions referred 
to us depends, is whether the sums on which the assessment 
has been made by the Collector in this case can be r2garded 
as "rent," however, widely the definition of rent be interpreted. 
In my opinion they cannot. I am unable to agree with the 
learned Government pleader who appears for the , appellant 
that the assessment has been made on, ground, rents paid by 


gl 
CIVIL. 
1907. 


——— 
The Secretary of 
State for India 
in Council 


t. 
Karuna Kant 
Chowdhry. 


Brett, J. 





382 


CIVIL. 
1907. 
sapanjang 
The Secretary of 
State for India 
in Council 
v 


Karuna Kant 
Chowdhry. 


Brett, J. 


THE OALOUTTA LAW JOURNAL. (Vor, VÍ. 


persons in actual use of particular pieces of land covered by 
the fair. Certainly the tolls levied on the sales of cattle 
cannot be so regarded and the sums levied from the different 
shop-keepers and others do not appear to have been realised 
on account of stationery shops but for the right merely to 
sell their goods in the fair. It seems more than doubtful 
whether each shop-keeper occupied the same spot for the sale 
of his goods every day during the fair. The basis, therefore, 
on which the assessment has been made by the Collector in the 
present instance is not supported by the provisions of the Act’ 
and cannot be held to bind the plaintiff. 

The question, however, remains whether the profits of the 
fair are otherwise liable to pay the cesses. In my opinion they 
are not. It has been argued that the Fakirs and under them 
the garadars, are tenure-holders, within the definition given 
in the Act. No doubt the definition of a tenure is very wide, 
including as it does “every interest in laud," but the question 
arises whether the Fakirs or their z«aradars have such an 
interest in land as falls within the definition. Certainly they 
have no permanent or exclusive interest in the land on which 
the fair is held, the land being admittedly included in the 
holdings of occupancy raiyats. Further it does not appear that 
the Fakirs under the terms of the kabuliyat which they 
executed have any right or interest which they could enforce 
against the raiyats who are in possession of the holdings. The 
kabuliyat, as I have already observed, does not attempt to 
specify the area of the land covered by it nor to give any 
boundaries by which the land could be ascertained. Such a 
right as the document confers on the Fakirs, indefinite in extent 
as regards the lands and apparently incapable of enforcement 
in the event of opposition by the tenants, cannot be regarded 
as creating such an interest in land as would constitute the 
holder of it a tenure-holder. The document given by the 
Fakirs was in my opinion nothing more than an agreement 
to pay a certain sum yearly for a license to hold annually a 
fair for 20 days in Falgoon on the lands of the tenants, provided 
the tenants raised no objection. The title given to the contract 
or agreement in the document: itself can hardly be taken as 
sufficient to constitute it a lease of agricultural lands. Terms 
usually applicable to agricultural leases are not unfrequently 
used to describe contracts of a different nature for which the 
Bengali language contains no exact equivalent. 


Vor. VI.] HIGH OOURT. 


In my opinion all that was granted to the Fakirs by 
the landlord was the right to hold a fair annually on immov- 
able property within the limits of the estate of the landlord, 
which in the absence of the grant of such a right, it would 
have been unlawful for them to do. That right, however, did 
not amount to an interest in the property and its exercise was 
subject to the condition that the tenants who held occupancy 
rights in the lands did not offer objection or opposition. Whether 
the landlord was within his rights in granting such a right to 
the Fakirs we have not to determine. The right granted was 
alicense and the Fakirs were licensees only and were not 
lessees of agricultual lands. The view taken by the Court of 
first instance was in my opinion quite correct. The law relating 
to such a license and the English case law bearing on the subject 
are very fully and ably set out in Peacock’s Law of Easements in 
India, Tagore Lectures, 1499. 

The amount paid by the ijaradars tothe Fakirs is in my 
opinion also not liable to assessment for Road-cess. The agree- 
ment between them and the Fakirs appears to have been that 
they agreed to pay to the Fakirs a certain portion of the pro- 
bable profits of the fair, not as rent for the land on which the 
fair was held, but for the right to hold the fair and to realise out 
of it what profits they could to cover and exceed that sum. 

Iam also of opinion that the profits of the fair are not 
liable to assessment under Chapter V of the Act as other 
immovable properties not included in Chapter II, as I hold that 
the fair and the profits realised at it do not fall within the defini- 
tion of immovable property at all. 

The result, therefore, is that I would answer the first question 
referred to us in the negative, so far as the facts of the present 
case are concerned. 

The second question referred is whether the case of Umed 
Rasul Shah Fakir v. Anath Bandhu Chowdhury (1), has been 
correctly decided. To this I would answer that on the facts 
of that case the decision is in my opinion correct, though one of 
the grounds on which it appears to be based is open to doubt. 
It seems doubtful whether the liability to pay income-tax would 
carry with itas a necessary consequence exemption from Road- 
cess, and I am not prepared to adopt that reason. The decision 
can, however, be supported on other grounds. 


(1) (1801) I. L. B 28 Calo. 637. 
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Mitra J.— I am also of opinion that the decrees of the 
lower Court allowing the plaintiff's suit should be affirmed and 
this appeal dismissed with costs, but not on precisely the same 
ground as that relied on by the lower Courts. 

Two questions were discussed before the Division Bench 
of which I was a member, namely (1) Is the same immovable 
property liable to be assessed with both Road and Public Works 
Cesses and Income Tax; and (2) can the profits of a mela be 
lawfully assessed with Road and Public Works cesses when the 
land on which such zela is held is not being used for agricul- 
tural purposes, although the land is used during the rest of 
the year by agricultural raiyats? The second question is the 
first question referred to the Full Bench and the second question 
referred to the Full Bench was intended to be merely ancillary 
to the first. 

CasPERSZ, J. and I expressed our opinion to be that there 
was no bar in either the Bengal Cess Act (IX of 1880) or the 
Income Tax Act (II 1886) to the assessment of the income or 
annual value of the same piece of land under both Acts. We 
concurred in this respect with the opinion of the learned Judges 
who decided the case of Maharaja Manindia Chandra Nandi. 
The Secretary of State for India in Council (1). I had expressed 
the same opinion in an unreported case (Second Appeal No. 
218 of 1904) on the 15th August 1904. The question may now 
be taken to be settled and has not been argued before this 
Bench. There is no bar to a double assessment. 

The first question before this Bench as an abstract question 
of law is one of considerable difficulty. I was originally disposed 
to give an answer in the affirmative. There is, however, much 


-to be said in favour ofa contrary view which was taken in 


Umed Rasul Shah Fakir v. Anath Bandhu Chowdhury (2). 
Can sarrat dues such as profits froma mela are, be called rent 
payable by persons other than cultivating raiyats in the actual 
use and occupation of land, estate or tenure ? 

But a perusal of the kabuliat executed by the Fakirs and 
the cess returns filed by them and the ijaradar under them, 


. documents which were not before the Division Bench, has given 


a new aspect of the case. The abstract question of law raised 

by the reference, irrespective of the facts of the case as they 

now appear, js in my opinion not necessary to be answered. 
Woodroffe J.—1 agree with Mr. Justice Brett. 


(1) (1907) 6 C, L. J, 148 ; 1. L. R. 84 Cale. 257, (2) (1901) I, L. B. 28 Calo, 637, 
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Mookerjee J.—The questions which have been referred for 
decision toa Full Bench are as follows :—(1) Whether the 
profits of a mela can be lawfully assessed with Road and Public 
Works Cesses when the land on which such mela is held is not 
being used for agricultural purposes, but is so used during the 
rest of the year; (2) whether the case of Uimed Rasul Shaha 
Fakir v. Anath Bandhu Chowdhury (1), has been correctly 
decided ? 

The circumstances which gave rise to the litigation out of 
which the appeal now before this Court arises, are by no means 
complicated and may be briefly outlined. The plaintiff respon- 
dent is the proprietor of an estate, Mehal Chote Kajir Hat, which 
bears Touzi No. 36 on the Revenue Roll of the Collector 
of the district of Rungpur. Within the zemindary are situated 
some lands which form the holdings of certain agricultural 
tenants who pay rent to the plaintiff, On the yth April 1889, 
two persons Umed Rasul Shaha Fakir and Umed Ali Shaha 
Fakir executed a kabuliyat in favour of the plaintiff, by which 
they agreed to pay him an annual rent of Rs. 16 and acquire 
the right to hold a fair, known as durwant mela, on the land 
comprised within the holdings of the tenants, from the sth 
to the 25th Falgun of every year. The kabuliyat was described 
as a permanent kasi mokarait satra chandina jama kabuliyat, 
and the conditions were to remain binding upon the parties 
and their representatives so long as the mela continued to be 


‘held or gathered on the spot. The Fakirs subsequently let 


out the profits realisable from the me/a to certain saradars 
who agreed to pay them annually the sum of Rs. 3,000 and 
thus acquired the right to collect whatever might be levied 
from the persons who attended the fair. The Collector of the 


‘district of Rungpur called for a return of the income of the 


mela from the Fakirs, purporting to act under the provisions 


-of the Road Cess Act. The Fakirs appear to have protested 


that they were not liable to submit any return. The objection, 
however, was overruled, and a return was duly filed by the 
tiaradars, which showed that the annual profits of the mela 
amounted to Rs. 2,216-5 annas, in so far as the mela was 
held on Mehal Kaliankhata. The Collector, on the basis of 


“this return, determined Rs. 138-8 annas as the amount of 


cesses annually payable, and levied the cesses, instalment by 
instalment, from the plaintiff zemindar under section 41 of 


(1) (1901) I. L. B. 28 Calc. 687. 
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the Cess Act of 1880. The plaintiff, thereupon, sued the 
Fakirs for the recovery of the sums which he had been 
compelled by the Collector to pay in the shape of cesses. 
The suit, however, was dismissed upon the authority of the 
decision of this Court in the case of Umed Rasul Shaka Fakir 
v. Anath Bandhu Chowdhurt (1), in which it had been ruled 
that the profits of a mela cannot be regarded as income from 
agriculture and are not exempt from income-tax, and that 
consequently such profits are exempt from the payment of 
cesses. The plaintiff, thereupon, commenced the present 
action against the Secretary of State for declaration that the 
assessment of cesses upon the profits of the mela was ultra 
vires, and for recovery of the sums which had been compulsorily 
levied from him on the basis of this illegal assessment. 

The Courts below have concurrently held that the assess- 
ment in question was illegal and nulha wires, and have made 
a decree in favour of the plaintiff for amendment of the Cess 
Valuation Roll and for recovery of the sums illegally levied. 
The Secretary. of State has appealed to this Court, and the 
learned Judges before whom the appeal came to be heard in 
the first instance, have referred the questions already mentioned, 
toa Full Bench on the ground that they were not prepared 
to accept the decision in the case of Umed Rasul Shaha Fakir 
v. Anath Bandhu Chowdhurt (1) as well-founded on a correct 
interpretation of the provisions of the Cess Act. The deter- 
mination of the questions referred to this Bench must depend 
primarily upon the construction to be placed on the provisions 
of that Act. ian 

Section 5 of the Cess Act provides that all immovable 
property, except as otherwise provided in sections 2 and .8, 
shall be liable to payment of Road Cess and Public Works 
Cess. ‘Immovable property as defined in section 4 includes land 
and all that arises out of land and things attached to the earth 
or permanently fastened to anything which is attached to the 
earth, but does not include crops of any kind or houses, sAops, 
or other buildings. 'Land' means land which is cultivated, 
uncultivated or covered with water, and does not include houses 
or buildings. Section 6 lays down that Road Cess and Public 
Works Cess shall be assessed on the annual value of land 


and on the annual net profits from mines, tramways, railways 


or other immovable property ascertained respectively as is 
(1) (1901) L RB. 28 Cale, 437, 


ti 
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prescribed in the Act. The term ‘annual net profit’ is no- 
where defined, but the omission ts not of any consequence for 
our present purpose, as we have nothing to do with the 
annual net profits of the classes of property mentioned in 
section 6. To my mind, it is reasonably plain that the provi- 
sions of Chapter V of the Cess Act which comprises sections 72-84, 
have not the remotest application to the matter now in 
controversy. We are concerned only with the meaning and 
effect of the term ‘annual value of land.’ This is defined in 
section 4 to be the total revenue or rent payable, or if no 
revenue or rentis actually payable, what would on a reasonable 
assessment be payable, during the year, by all the cultivating 
raiyats of the land, estate or tenure the annual value of which 
has to be determined, or by other persons in the actual use 
or occupation thereof. It is obvious from this definition that 
to determine the annual value of any land upon which cesses 
have to be assessed, one has to determine, first, the rent which 
is payable or is reasonably assessable as payable by all the 
cultivating raiyats of the land or by other persons who have 
the actual use or occupation of the land. In the case before 
us, there is no controversy that the annual value of the disputed 
lands does include the amount of annual rent paid by all the 
agricultural tenants. It may also be conceded that if there 
are two sets of agricultural tenants in respect of the same 
land, one of which occupies lands during a specified portion of 
the year, and the other occupies during the remainder of the 
year, the annual value of land would include the rent payable 
by both sets of tenants. The question, however, which requires 
examination in this case is, whether the profits of a mela 
which have been assessed by the Collector, do fall within 
the description of ‘annual value of land.’ The question 
would require an answer in the affirmative, if it is estab- 
lished that the profits constitute rent, either actually payable, 
or assessed as reasonably payable by the tenants. The 
question, would, however, require an answer in the negative, 
if the profits are not rent payable by either cultivating 
raiyats or by other persons in the actual use or occupation 
afthe land. The decisive test, therefore, which has to be applied 
is, whether the profits of the mela are rent payable by tenants to 
their landlord. It has been strenuously argued by the learned 
Government pleader that the profits of the mela do constitute 
rent payable by a tenant to his landlord. This contention is 
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based on the assumption that the persons who sell goods or 
animals or who keep stalls or booths at the fair are tenants, and 
that what they pay to the ijaradars of the Fakirs is rent. In 
my opinion, there is no solid foundation for this broad conten- 
tion. So far as the materials on the record go, they appear to 
indicate that these persons from whom money is collected are 
licensees and not lessees. Before I deal with the distinction 
between the position of a lessee and of a mere licensee, it is 
desirable to mention the principal classes of persons from whom 
the profits of the me/a are derived. The most substantial Con- 


tribution is made by persons who sell cattle and the return filed ` 


by the ijaradars of the Fakirs shows that a tollis, under the 
name of rent,levied at the rate of 5 annas for each head of 
cattle sold. Similar amounts are levied from the dealers 1n horses 
and camels. A charge is also made from persons who set up 
temporary shops for the sale of sweetmeats, vegetables, clothes, 
books, fancy wares, and the like. It was seriously contended 
that the sums so levied must be treated as rent payable by persons 
in the actual use or occupation of land. To test the accuracy 
ef this argument, it must be remembered, that a sum,in order 
that it may fall within the description of annual value, must be 
rent, that is, it must be something lawfully payable or deliver- 
able in money or kind by a tenant to his landlord on 
account of the use or occupation of the land held by the 
tenant. The question, therefore, narrows down to this: 
are the persons, who attend the fair with a view to sell 
various articles of merchandise and who either occupy 
or set up stalls or booths, in any sense, tenants, and can the sums 
paid by them to the ijaradars of the Fakirs be described as rent 
by any stretch of language? In my opinion this question ought 
clearly to be answered in the negative. There is a well-estab- 
lished distinction between a lessee and a licensee. The cardinal 
distinction is that in a lease, there is a transfer of interest in land, 
whereas in the case of a license, there is no transfer of interest, 
although the licensee acquires a right to occupy the land. This 
distinction is well illustrated by the cases of Taylor v. Caldwell (1) 
Hancock v. Austin (2) and Hill v. Tupper (3). In the first of these 
cases, A agreed with Bto let him have the use of the Surrey 
Garden and Music Hall for 4 days at £ 100 per day for the 
purpose of giving a series of concerts, and day and night fetes. 


1) (1868) 3 B. 48. 826. (2) (1868) 14 C B. N, 8 634, 
" a) (1863) 2 H, 40. 121. a 
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The question arose, whether there was a license or a lease. It 
was held by Mr. Justice Blackburn that although the parties 
described the transaction as a letting and the money to be paid 
as rent, there was no tenancy, as the agreement, taken as a whole, 
made it reasonably clear that there was no transfer of interest in 
the land, although the contract gave the licensee the use of the 
hall and garden for a specified time. 

In the second case, A, the owner of some machines, paid 12s. 
a week to B for permission to place the machines in a room in 
B's factory and for free ingress and egress to the room for himself 
and workmen for the purpose of working and inspecting the 
machines. It was held that there was no tenancy and no dis- 
trainable rent, as no interest in land had been transferred. 

In the third case, where a Canal Company had granted an 
exclusive right of putting or using pleasure boats on their canal, 
it was held that the grant did not create any interest or estate 
in the grantee, and therefore could not properly be described as a 
lease. 

In the case of Rendal v. Roman (1), the defendants let a stall 
at an exhibition at a weekly rent, the stall to be used during 
certain hours. Lord Coleridge held that there was no lease, but 
a mere license. That the line may sometimes be not easy to 
draw is illustrated by the case of Selby v, Gretves (2) in which the 
transaction was treated as a lease, because the grantee was entitled 
to possession at all'times. The essence of the matter is, whether 
the intention of the parties was to transfer any interest in land, 
for as Parker C. J. put it in Cooks v. Steams (3), a license is an 
authority to do some act or series of acts on the land of another 
without passing any estate in the land. In determining whether 
a transaction was a lease or a mere license, the substance of 
the agreement must be considered more than the words, 
Smith v. St. Afhwchael (4) If we apply these principles to the 
facts of the case before us, what is the position of the parties? The 
lands: on which the fair was held during 20 days in the year, were 
all comprised in the holdings of agricultural tenants. The legal 
possession was in them. The Fakirs could not acquire by any 
grant from the landlord an interest in the land, in supersession or 
limitation of or derogatory to the interest ofthe cultivators. 
The zemindar granted them a right to hold the fair. This 
right they could not exercise if the agricultural tenants objected. 
Substantially they did not and could not acquire any rights to 


(1) (1893) 9 Times L RB. 192 (3) (1814) 117Maas. 533. 
(2) (186 8) L. B, 3 O. P. 694 (4j (1860) 3 E & E 883 at 890. 
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the possession of the land. They could hold the fair only by 
consent or acquiescence of the cultivators. It is, therefore, 
impossible to say that they acquired any interest in the lands. 
Much less can it be said that the persons who attended the 
fair and sold animals, goods, or, articles of merchandise were 
in any sense fenants of the t7a:adars. They had obviously no 
interest in the land. They occupied or erected stalls or booths 
to store their goods, and to sell them, aud paid what was nothing 
more or less than a toll to the zaradars of the Fakirs, and the 
amounts paid in respect of the sZops could not fall within the 
description. of annual value of land. Much reliance was placed 
by the learned Government Pleader upon the case of Gungsho 
Dhur Biswas v. Madhoo Mohuldar (1). In that case, the question 
arose as to the legality of a contract, under a farming lease from 
the owner of akal, to collect a portion of the proceeds of sale 
from persons exposing their goods for sale in the kal under 
temporary sheds or in open places. It was ruled by this Court 
that the dues wHich were let in farm, were not in the nature 
of internal duties, and that there was nothing illegal in the 
contract which the plaintiff sought to enforce. No doubt, the 
learned Judges described the amount paid by the sellers of 
goods as rent, but clearly it was not rent in the strict sense of 
the term, because it was not money payable by a tenant to his 
landlord for the use of the land held by the tenant. On this 
ground, I think it must be held that the amount of the profits 
of the mela upon which the Collector has assessed cesses does not 
fall within the description of ‘annual value of land’ as defined in 
the Cess Act, because it is not rent payable either by cultivating 
raiyats of land or by persons in the actual use or occupation of land. 
In this view of the matter, and upon the facts of this particular 
case, I would answer the first question referred to the Full Bench 
as follows : The profits of the mela cannot be lawfully assessed 
with Road and Public Works Cesses when the land on which 
such mela is held is not used for agricultural purposes but is so 
used during the rest of the year. 

As regards the second question, namely, whether the case 
of Umed Rasul Shaha Fakir v. Anath Bandhu Chowdhury (2), 
has been correctly decided, my answer is that it was correctly 
decided in so far as it held that the profits of the mela were 
not assessable with cesses, but that the reasons assigned for the 
conclusion are open to criticism, specially the reason that 


U) (1674, 2) W. R, £63, (2) (1601) I. L R, 28 Cale. 687. 
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"because these profits are liable to be assessed with income 
tax, therefore, they are not liable to be assessed with cesses." 
As was pointed out in the judgment of this Court in the case 
of Manindra Chandra Nandi v. The Secretary of State (1), it 
caunot be affirmed as an absolute and unqualified rule of law 
that the same sum of money may, under no circumstances, 
be liable to be assessed with income tax and cesses. In each 
case, the answer must depend upon the nature of the sum and 
the applicability of the provisions of the Cess Act and Income 
Tax Act in relation thereto. 

It is clear that in the view I take, the conclusion of the 
Courts below that the assessment which the plaintiff challenges 
was illegal and s#/tra vires is well-founded on reason and principle, 
and this appeal must consequently be dismissed with costs. 

I may add that it is unnecessary to consider whether cesses 
could have been legitimately assessed on the basis of the 
amount payable by the zaradars to the Fakirs ; if such assess- 
ment had been made, two questions would arise, namely, first, 
are the #jaradars the persons in the actual use and occupation of 
the land, and, secondly, is the amount payable by them, rent for 
land. Ido not express any final opinion upon these questions, 
as I do not wish to prejudge matters; it is sufficient to say 
that the assessment now inu question has not been made on 
such basis, is «tra vires, and cannot stand. ; 


A. T. M. Appeal dismissed. 


(1) (1907) 5 C. L. J. 148 ; I. L. B. 34 Oale. 257. 
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APPELLATE CIVIL. 


Before Mr. Fustice Mookerjee and Mr. Fustice Holinwood. 
KUNJ BEHARI LAL AND OTHERS 


v. 
KANDH PRASHAD NARAIN SINGH.* 
AND 
MUSSAMAT SUNGHA KOER 
v. 
KUNJ BEHARI LAL AND OTHERS.* 


Ciril Procedure Code (Act XIV of 1882), Sec. 385—Finality—No judicial 
determination— Limitation Aot (XV of 1877), Soh. II, Art. 11—Test— 
Afanager of the Joint Hindu Family, decree against, binding oharacter of. 


Under section 385 of the Civil Procedure Code, the only order upon which 
the character of finality is impressed, is an order made upon enquiry. f 

Where the matter of the obstruction ‘abont which the purchaser had 
complained to the Oourt was not investigated at all, and where there was 
no judicial determination a8 to whether the obstruction did, as a matter of fnct, 
exist or whether the obetruetion was justifiable, and the Court without any 
enquiry dismissed the application for default and the proceeding was with- 


‘drawn, the order is not of the description contemplated by section 385 of the 
"Civil Procedure Code, and Article 11, Schedule II of the Limitation Act has 


no application. 

Sarat Chandra v. Tarini Prasad (1) approved. 

Kallar Singh v. Toril Mahton (2) commented on, 

The test to be applied in each case is, Whether the order which is relied 
upon as & bar, has been made after enquiry or without any investigation. 

Bardhari Lal v. Ambica Pershad (3) referred to and explained. 

Merely because the claimant does not adduce evidence or is absent, it 
does not follow there are no materials before the Court to enable it to 
enquire into the matter. If the Court does enquire into 16 and dismisses the 
application, the order is made upon investigation. 

Rahim Buv v, Abdul Kader (4) doubted. 

If a decree is passed against the karta or manager of a joint Hindu 
family in respect of a líability properly incurred for the necessities of the 
family, the binding character of this decree upon the interests of the other 
members depends, not upon their having or not having been parties to the 
suit, but on the authority of the manager to incur the liability. 


* Appeals from Appellate Decrees Nos, 886 and 1028 of 1905, against the 
decree ot E. P. Chapman, Esq. Drstrict Judge of Tirhoot, dated the Inst 
February 1906, modifying that of Babu Rajendra Nath Dutt, Subordinate 
Judge of Tirhoot, dated the 28rd September 1004,  ' 


(1) (1907) I. L, R. 34 Calo, 491. 
(2) (18986) 10. W. N. 24. 
(8) (1888) L. R. 15 I. A, 123 ; I. L. R. 15 Calc. 521, 
(4) (1904) I. L. R. 32 Cale, 587. 
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Hari Vithal v. Jairam Vithal (1), Sakharam v. Devji (2, Bdldeo Sonar 
v, Mobarak Ali Khan (3) and Dwarka Nath Chowdhüry v. Bungahi 
Okandra (4) referred to. 


Appeals by plaintiffs in No. 836 and by defendant 3 in 


No. 1028. 


Suit for declaration of title to and for recovery of posses- 
sion of immovable property. 


The facts of the case appear from the judgment. 

Babu Sorasht Charan Mitra for the Appellants in No. 836. 

Babus Mahendra Nath Roy and Foy Gopal Ghosha for the 
Respondent. 

Babus Lal Mohun Dass and Luchmt Narain Singh for the 
Appellant in No. 1028. 

Babu Sorasht Charan Mitra for the Respondents. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—On the 14th April 1903, the plaintiffs 
commenced the action out of which these appeals arise, in the 
Court of the Munsiff at Samastipur, for declaration of title to 
and for recovery of possession of immovable property which 
they alleged that they had purchased at a sale in execution of 
a decree obtained by them on the basis of a bond executed by 
the first defendant. On the 26th January 1904. the Munsiff held 
that the value of the subject matter. of the suit exceeded the 
amount for which he had jurisdiction, and returned the plaint for 
presentation to the proper Court. The plaint was filed in the 
Court of the Subordinate Judge of Tirhoot on the next day. 
The claim was defended substantially on two grounds, namely, 
first, that it was barred by limitation, and, secondly, that the defen- 
dants other than the judgment-debtor of the plaintiffs were not 
bound by thesale. The Subordinate Judge held that the suit 
was not barred by limitation, and that allthe defendants were 
bound by the sale, which had been held for the realization of a 
debt incurred for the benefit of the joint family. In tbis view 
of the matter, the Court of first instance made a decree in favour 
of the plaintifs. Two of the defendants preferred separate 
appeals to the District Judge. He held that the suit was not 
barred by limitation, but that the plaintiffs were not entitled to 
a decree against the fourth defendant. The result was that the 
appealby the third defendant was dismissed and that of the 


(1) (1890) I. L R. 14 Bom 597. (3) (1902) I. L, R. 29 Calo.:583. 
(3) (1898) I. L. R. 28 Bom, 372. (4) (1905) 9 O, W. N. 879. 
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Oivi. - — fourth defendant allowed. The third defendant has preferred 
1907. an appeal to this Court, No. 1028 of 1905, and the plaintiffs have 
also preferred an appeal, No. 836 of 1905. In the appeal of the 


Kunj Bebari Lal — $50 Pret nia: 
third defendant, it has been argued that the suit is barred by 


t. 
* Kandh Prashad 


Narain Singh limitation. In the appeal of the plaintiffs, it has been contended 
and that the grounds upon which the suit has been dismissed against 

Mussamat Sangha 
Koer the fourth defendant are erroneous in law. These are the only 


Kunj Behari Lal, two questions upon which arguments have been addressed to 
= this Court. 

gai d As regards the question of limitation, the facts so far as it 
is necessary to state them, may be briefly outlined. The plaintiff, 

purchased the disputed properties at a sale held on the 

: . . 18th March 1901 in execution of their decree against the first 
defendant. They obtained an order for delivery of possession, 
but when they went to take delivery they met with resistance 
from the other defendants; they accordingly applied under 
section 335 of thg Civil Procedure Code to the Court which 
had ordered delivery of possession, to enquire into the 
matter of the resistance. On the 12th April 1902, the Court 
made the following order upon the application: " The applicant 
is absent, the other party is present. Ordered—application 
be dismissed on default, and the proceeding be withdrawn." 
The present suit was not instituted in the proper Court till 
the 27th January 1904; it remained pending, however, in a 
Court without jurisdiction from the 14th April 1903 to the 
: 26th January 1904. Even if this period be deducted under 
section 14 of the Limitation Act, it is obvious that the suit 
was instituted more than one year after the order of the 12th 
April 1902. The question, therefore, arises, whether the suit is 
barred under Art. 11! of Sch. II of the Limitation Act. It is 
argued on behalf of the defendant appellant upon the authority 
of the cases of Gooroo Dass Roy v. Sona Monee (1), Sreemonto 
Hajrah v. Syad Tajooddeen (2), Kaminee v. Issur Chunder (3), 
Tripoora v. Lyjutoonntssa (4), Heta Narain v. Pultoo (5), Sadhut Ali 
v. Ram Dhone (6), Aliman v. Dhakeshoer Pershad (7), Lachant 
Narain v. Martindell (8) and Rahim Box v. Abdul Kader (9), 
that the order in question is an order passed against the 


. the plaintiffs under section 335 of the Code of Civil Procedure, 
(1) (1878) 20 W, B, 845. (5) (1878) 1 Shome 178. 
, (2) (1874) 21 W, R 407. (6) (1882) 12 C. L. R. 48. 
(8) (1874) 22 W. R, 39.- (7) 11904) 10. L. J. 206. 
(4) (1875) 24 W. R. 411. (8) (1897) I. L, R. 19 All 258. 


7 (9) (1804) I, L. R. 32 Cale, 587. < 
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and as the present suit is one to establish their right to the 
present possession of the property comprised in the order, it is 
barred by limitation under Art. 11. It is contended, on the 
other hand, on behalf of the plaintiffs respondents, upon the 
authority of the cases of Kallu Mal v. Brown (1), Kallar Singh 
v. Toril Mahton (2) and Sarat Chandra v. Tarini Prosad (3) 
that inasmuch as there was no enquiry by the Court 
before which the application under section 335 was presented, the 
order in question cannot be treated as an order under that 
section so as to bring the case within Art. 11. In order to 
determine which of these contentions ought to prevail, recourse 


must be had primarily to the provisions of section 335. Now, 


section 335 provides that if the purchaser is resisted or obstructed 
by any person other than the judgment-debtor, claiming in good 
faith a right to the present possession of the property purchased, 
orif in delivering possession thereof, any such person is dis- 
possessed, the Court on the complaint of the purchaser or the 
person dispossessed, sha// engutre into. the matter of the resis- 
tance, obstruction or dispossession as the case may be, and pass 
such order thereon as it thinks ft. The section next provides, 
that such order, that is, the order passed upon enquiry, shall be 
final, subject to the result of a suit, by the defeated applicant or 
by the person who has unsuccessfully obstructed, for establish- 
ment of the right claimed. It is manifest, therefore, from 
the language of the Code itself, that the only order upon 
which the character of finality is impressed, is an order made 
upon enquiry, In the case before us, there was no enquiry 
whatever. The matter of the obstruction about which the 
purchaser had complained to the Court, was not investigated 
at all, and there was no judicial determination as to whether 
the obstruction did as a matter of fact exist, or whether the 
obstruction was justifiable. The Court without any enquiry 
dismissed the application! for default, and withdrew the pro- 
ceeding. Under such circumstances, it is impossible to say 
that the order is of the description contemplated by section 335, 
and, we are entirely in agreement with the decision of this 
Court in Sarat Chandra v. Tarint Prosad (3). That decision 
is in harmony with the case of Kallar Singh v. Toril Mahton (2), 
with regard .to which, however, we must observe that many 
of the earlier decisions upon which reliance was placed by the 


(1) (1881) I L, R. 8 All, 504. (2) (1895) 1. C. W. N. 24, 
(8) (1907) L L. B. 34 Calc, 491; 11 C. W. N. A87. 
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learned Judges in support of their view, have no bearing, as 
they were decided under Act IX of 1871 which repealed the 
limitation clause of section 246 of Act VIII of 1859, and did not 
re-enact it. Upon this state of the law, under the Act of 1871, 
there was a wide divergence of judicial opinion in the different 
High Courts, and in the judgment in Kallar Singh v. Toril 
Makton (1), the cases were not discriminated from this point 
of view. It is clear, however, that the decision of their Lord- 
ships of the Judicial Committee im Sardhart Lal v. Ambika 
Pershad (2) is an authority for the proposition that there must 
be some investigation before the order can be regarded as 
impressed with the character of finality. In that case, the 
decree-holder took out execution, and an objection was pre- 
ferred by the members of the family of the judgment-debtor. 
The objection was allowed, and a subsequent application to 
review the order was dismissed. After the expiry of more 
than a year from the date of the order, the decree-holder 
sued. for declaration that the property' ought not to have been 
released and was liable to be sold in execution of the decree. 
Their Lordships of the Judicial Committee affirmed the view 
of the Courts in this country that the suit was barred by 
limitation under Art. 11. It appears to have been argued on 
behalf of the decree-holder that the order had been made 
without any investigation ; this, however, was not established by 
the record and could not very wellbe, for it is inconceivable 
that the Court executing the decree could have allowed the 
claim and exempted the properties from sale without some 
investigation. Their Lordships accordingly pointed out that the 
Code does not prescribe the extent to which the investigation 
should go, but that there must be some investigation, before 
the order can be treated as conclusive. The Judicial Committee 
added that the policy of the Limitation Act evidently is to 
secure the speedy settlement of questions of title raised in 
execution sales, and for that reason a yearis fixed as the time 
within which the suit must be brought; this principle, however, 
has no application when there is no investigation by the Court. 
The test, therefore, to be applied in each case is, whether the 
order which is relied upon as a bar, has been made after enquiry 
or without any investigation. If there are any observations 
in any cases which contravene this proposition, we are unable 


(1) (1893) 1 C, W, N. 24. 
(2) (1888) L. R. 15 I. A. 123 ; I. L. R. 15 Cale. 521. 
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to accept them, as they are inconsistent with the decision of 
their Lordships of the Judicial Committee. It does not follow, 
however, that merely because the claimant does not advance 
evidence or is absent, there are no materials before the Court 
to enable it to enquire into the matter. If the Court does 
enquire into it and dismisses the application, the order 
must be taken to have been made upon investigation. No useful 
purpose would be served by examining in detail the facts of each 
of the reported cases, because in none of the cases in which the 
Order was set up as a bar, are the terms of the order set out, 
except in Rahim Dux v Abdul Kader (1), as to which it. may 
be doubtful, as was pointed out in Sarat Chandra v. Tarini 
Prosad (2), whether the facts were such as to justify the finding 
that there had been an investigation. The learned vakil for 
the appellant suggested that, as a matter of principle, it ought 
to be immaterial whether there has or has not been an investiga- 
tion. He relied upon the case of Kartick Chandra Pal vw. 
Sridhar Mandal (3),in which it appears to Have been held that 
the dismissal of a suit for default may operate as res-judicai/a in the 
same manner as if the suit had been dismissed on the merits. 
The analogy relied upon, however, has no application to the 
question now before us, for two reasons; in the first place, 
as pointed out by their Lordships of the Judicial Committee 
in Chand Koer v. Partab Singh (4), the dismissal of a suit 
in terms of section 102, though it, precludes a fresh suit 
in respect. of the same cause of action, is not intended to 
operate in favour of the defendant as res-judicata ; in the 
second place, as the Legislature contemplates a suit for the 
establishment of title even without recourse to proceedings 
under section 278 or 335 of the Civil Procedure Code, there is no 
intelligible reason why, although the dismissal of an application 
under either of those sections without investigation may pre- 
clude a fresh application for the same purpose, it should have 
the same operation asa dismissal after investigation. On these 
grounds, we must hold that the order of the 12th April 1902, 
by which the application under section 335 was dismissed on 
default and the proceeding was withdrawn, was not an order of 
the description contemplated by section 335, so as to make 
Art. 11 of the Limitation Act applicable. The appeal of the 
third defendant must accordingly fail. 

The facts so far as they are necessary to state them for the 


(1) (1904) I. L. R. 82 Calc. 537. (2) (1907) 11 C, W. N. 437. 
(3) (1885) I. L. R. 12 Cale. 563, ; 
(4) (1888) L, B. 15 I, A, 166; I, L. R, 16 Calo, 98. 
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elucidation of the ground upon which the plaintiffs seek to assail 
the decision of the District Judge are briefly as follows. 
According to the plaintiffs, the defendants are all members of a 
joint Mitakshara family of which the first defendant is the karia ; 
he is the father of the second, father-in-law of the third, and 
cousin of the fourth defendant. On the 9th March 1892, it is said, 
one Mr, Wilson got a decree against the present defendants 
I and 4 on a cheque dated the 19th February 1892 given by both of 
them. Mr. Wilson transferred this deciee to one Nabi Buksh 
who took out execution against both the defendants. It is 
aleged on behalf of the plaintiffs that the first defendant 
executed a bond in favour of their predecessors on the 4th 
January 1894 and raised money with which the claim of Nabi 
Buksh was satisfied. The plaintiffs subsequently sued defen- 
dant No. 1 on this bond, got a decree, executed it, and purchased 
the disputed properties; under these circumstances, the plaintiffs 
contend that the debt for the discharge of which money was 
raised under the bond, was the joint debt of defendants 1 to 4, 


‘and that consequently the sale was binding upon all the defen- 


dants. The learned District Judge has found upon the evidence 
that the defendants were members of a joint Mitakshara family, 
but he has not determined upon the evidence, as the Subordinate 
Judge had done, the nature of the debt and the circumstances 
under which the sale took place. He has dismissed the suit as 
against the fourth defendant solely on the ground that the 
decree was a personal decree against defendant No. 1, and what 
purported to be sold was the right, title and interest of the 
judgment-debtor in the disputed properties. We are of opinion 
that this view cannot be supported. It is well established 
that if a decree is passed against the karia or manager of 
a joint Hindu family in respect of a liability properly con- 
tracted for the necessities of the family, the binding character 
of this decree upon the interests of the other members depends 
not upon their having or not having been parties to the suit, 
but on the authority of the manager to contract the liability 
[see Han Vithal v. Fatram Vithal (1), Sakharam v. Devji (2) 
Baldeo Sonar wv. Mobarak AR Khan (3) and Dwarka Nath 
Chowdhury v. Bungsht Chandra (4)]. Under these circumstances, 
we must hold that the ground upon which the learned District 
Judge has dismissed the suit as against defendant No. 4 


(1) (1890) I.L R 14 Bom. 697 (3) (1902) I L. R 29 Calc. 583. 
(2) (1898) 1, L, R, 23 Bom 372 (4) (1905) 9 C, W. N, 879. 
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cannot be maintained, and the appeal of the plaintiffs must be 
allowed. 

The result, therefore, is that Appeal No. 1028 of 1905, 
preferred by the third defendant, must be dismissed with costs 
to the plaintiffs respondents; and Appeal No. 836 of 1905, 
preferred by the plaintiff, must be allowed, the decree of the 
District Judge reversed in so far as the suit is dismissed against 
the fourth defendant, and the case remitted to him for deter- 
mination of the nature of the debt for the realization of which 
the disputed properties were sold, and for disposal of the case 
as against that defendant. The decree in so far as it allows the 
claim of the plaintiffs against defendants 1 to 3 will stand. The 
costs of appeal No. 836 of 1905 will abide the result. 

Appeal No. 1028 dismissed. 
Appeal No. 836 allowed. 
A. T. M. Case remanded, 


Before Mr. Justice Mitter and Mr. Justice Trevelyan, 
DURSAN SINGH 
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MUSSUMAT FASIHUN AND OTHERS.” 
Landlord and tenant—Bhowli and Nagdi rent—Commutatioa—Reconversion. 

Where there has been a formal commutation of bhowli into nagai rent, 
neither the landlord nor the tenant can, without the consent of the other, 
revert to bhowli. 

Bibeo Jan v. Bhajul Singh (1) followed. 

Where, however, there have been occasional deviations into «agdi not 
intended to be permanent, the'landlord is entitled to claim 5Aewli rent. 


Appeal by the tenant, Defendant. 
Suit for rent. 
The facts appear sufficiently from the judgment. 


Babus Durga Mohan Das and Saligram Singh for the 


Appellants. 

Babu Mohesh Chandra Chowdhury, Mouluie Mahomed 
Yusuf for the Respondents. 

The judgment of the Court was delivered by 

Mitter J.—The plaintiffs who are the proprietors of 
Karnouti have brought this suit for the rent of the year 1288. 
They allege that in this village the landlord has the right to 
collect rent in bhowii system, that the whole of it was bhowlt 


* Appeal from Appellate Decree Nos, 844 to 902 of 1883, against the decree 
of the District Judge, Patna, dated the 80th January 1883 reversing that of 
the third Munsiff, Patna, dated the 8lst December 1881. 

(1) (1874) 21 W, R. 488, 
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at the time of the settlement in the year 1840 and continued 
so for several years, that during the time the mouzah was in 
possession of Ticcadars, rent in cash had been collected, but 
the original agreement to pay the rent in kind remained intact. 
It is further alleged in the plaint, that in the year 1284, when 
the village became khas, the plaintiffs wanted to revert to the 
bhowls system, but did mot do so, because the ryots agreed 
to an increase of 4 annas per bigha on the existing cash rent. 
But they having defaulted, suits were brought against them. 
They denied having agreed to pay the enhanced rent, suits 
were thereupon decreed in accordance with their admissions. 

The plaintiffs have brought this suit after giving notice, 
that from the year 1288 they would revert to bkowlt system. 
The District Judge finds that it is clear from the Settlement 
Robocary of 1840, that in Karnouti bhowit system prevailed. 
The defendant admits that his is an ancient holding and was 
in existence in 3840. At that time, therefore, it is clear that 
this holding was liable to pay rent in kind. The District Judge 
finds that though intermediately the rent was collected some- 
times in cash and sometimes in kind, the landlord did not 
abandon his right to revert to the dhkow/: system. He says :— 
"The suits may be regarded in two aspects. First, as suits 
to establish plaintiff's right to receive payment in kind. 
Second, as suits for enhancement. Under the first of these 
aspects, we have it proved that Karnouti was originally a 
bhowk village. It was so in 1840, and we have documentary 
evidence that it continued to be so till 1849. We have also 
the evidence of witnesses that after 1849 it was often, if not 
generally, d4ow/1, though in some years it was nukdt. It was 
certainly su£&dr in 1268—1270, for Imdadali, plaintiff's ancestor, 
sued for st£d: rent for these years. On the other hand, it 
was bhowli for six or seven years during Burma Singh’s ticca, 
1.2., from 1271 to 1277. It was zu£d: in the time of the next 
ticcadar and it was nukdt from 1284 to 1287. But there was, 
as one of the witnesses said, fighting going on during this 
latter period. Plaintiffs were claiming higher rents than defen- 
dants would give, and Isee no reason to doubt the statement 
in the plaints that plaintiffs did not make the village dhow/1, 
because they understood that defendants were willing to give 


an increased nukdt rent. I do not believe Chedi Lall’s evidence ` 


altogether. He is a hostile witness, for he and his brother 
Khub Lall have a jote in Karnouti. Plaintiffs called him to 
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prove that the village was bhowi in Burma Singh’s time. He 
says that the village was suka: from 1260, but if so, why did 
he not produce the papers that plaintiffs called for. His state- 
ment that they were burnt does not seem true, The admitted 
fact that the village was occasionally nud: in Imdadali’s time, 
does not prove that a commutation took place after this time ; 
it was again bhowis and remained so for six years at least. The 
fact appears to be that in all óAow villages the unas rate is 
occasionally made use of, but without any intention on the 
part of the landlord, or even of the tenant to make it perpe- 
tual. Chedi Lall admits that the landlord can convert dhowd: 
to aukat and vice versa, and Tiluk Singh says the same thing. 

No doubt if there had ever been a formal commutation of 
bhowlt into nukdt, one of the contracting parties could not, 
without the consent of the other, insist on reverting to dfow/r, 
[Bibee Jan v. Bhajul Singh (1)] But here no commutation 
has been proved. The village was bhowit in 1247, and it was 
bhowii again thirty years afterwards. There is nothing to show 
that the occasional deviations into nukds were intended to be 
permanent. On the contrary, the return to óAow/r in 1271 and its 
continuance for six or seven years shows that the nudz arrange- 
ments were not regarded by either party as permanent. 

If there was a commutation it must have been by a contract 
between the parties, but the ryots do not plead such a contract. 
They simply falsely assert that the rate has always been nukat. 

Whether àAow/t be a good or a bad system, a landlord is 
entitled to retain it until it is declared illegal, and if he has 
not surrendered his right to a share in the produce, he is 
entitled to resume the exercise of the right." 

So the District Judge finds that the landlord never surren- 
dered his right to a share in the produce. This is a finding 
of fact and we cannot interfere with it in second appeal if there 
be evidence to support 3t. For the purpose of satisfying our- 
selves as to whether there is any evidence to support this 
finding we have examined the record and we find that there 
is such evidence. If this finding be correct the decree that 
has been made in this case cannot be questioned. That being so, 
the appeal will be dismissed with costs. 

This judgment will govern second appeals Nos. 845 to 902 
They are also dismissed with costs. 


"Abbeal dismissed. 
(1) (1874) 21 W. R. 483. 
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ORIGINAL CIVIL. 


[TESTAMENTARY AND INTESTATE JURISDICTION.] 
Before Mr. Fustice Fletcher. 


In the goods of SREEMUTTY SURNOMOYEE BEWAH. 


SUNDARI DOSSEE 
v. 
NEMYE CHARAN DAW. 
Hindu Law, succession — Woman of the town, sisters daughter— Heir. 

A woman of the town who is a Hindu by birth, does not cease to be a 
Hindu by reason of her degradation, and succession to her property is governed 
by the Hindu law. 

The sister’s daughter of a deceased prostitute who has followed her into 
degradation is not her heir, 

Surnomyes Bewa v. Seretary of State (1) followed. 

In the goods of Kaminey Munnee Bewa (2) dissented from. 

Narain Das v. Tirlok Tiwari (8) referred to. 


Application of Sundari Dossee for Letters of Administration 
to the estate of Surmomoyee Dossee, deceased. 

The applicant was the daughter of a deceased sister of 
the said Surnomoyee Dossee. She alleged that both she and 
her deceased aunt were women of the town and, therefore, she 
was entitled to succeed to the estate of her aunt. The caveator 
Nemye Charan Daw alleged that the deceased was not a 
degraded woman and, therefore, he as the.son of a brother of 
the husband of the deceased was her heir according to the 
Hindu law. 

Mr. S. C. Mukerjee for the Applicant: When a woman 
becomes degraded and outcaste, the members of her husband's 
family have no right of inheritance in property acquired by 
her. See Zn the goods of Kaminey Munnee Bewa (2), see 
also Surnamuyee Bewa v. Secretary of State (1). 

Mr. U. P. Roy (with Mr. G. D. Seal and Mr. J. C. Gupta) for 
the Caveator : The decision of Mr. Justice Sale in Kaminey Bewa (2) 
is not sound and has been distinguished in Surnamoyee Bewa v. 
Secretary of State (1) and dissented from in Narain Das v. Tirlok 
Tewari (3) and Subbaraya Pillai v. Ramasami Pillai (4). 
It was based on some Madras cases which were based on the 
cusfoms and usages among dancing giflsin Madras. Too much 
stress had been laid on Zara Munnee Dossee v. Motee Buneante 
(5) which had been decided on the opinion of pundits unsuppor- 


(1) (1897) I. L. R. 25 Cale 254. 18) (1900) I. L. R. 29 AIL 4. 
- (2) (1894) I. L, R. 21 Cale. 807, — (1) (1899) I. L. R. 23 Mad 171. 
(0) (1846) 7. Bel, Rep, 273, 
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ted by texts. Such opinions should be accepted with great 

caution ; see Collector of Afasulipatam v. Cavaly Vencata Narratn- 

apah (1, Myna Boyee v. Ootaram (2). Moreover, the deceased 

did not cease to bea Hindu even if it be said that she had 

become an outcaste by becoming a prostitute. Under the 

Hindu law, the applicant could not be the heir of the déceased. 
The judgment of the Court was as follows : 


Fletcher J.— This is an application for grant of Letters of 
Administration to the estate of one Surnomoyee Dosse, by the 
petitioner who is the daughter of her deceased sister. 

It appears that the deceased was a widow whose husband 
died many years ago,-that she left her native village and came 
to Calcutta to lead a life of a woman of the town; that some 
few years after, she returned to her native village and brought 
' down the petitioner, who was then a very young girl, and made 
her lead the same life as she was leading. 

I have heard the evidence on both sides; and I am satisfied 
that the deceased and the petitioner were living together in the 
same house as prostitutes. I wholly disbelieve the evidence of 
the caveator who alleges that they led correct lives and who 
claims the estate through the deceased’s husband’s brother. 

Now, the real question then is,—Is the sister’s daughter of a 
deceased prostitute, who has followed her into degradation, her heir ? 

It has been decided in this Court that a woman of the town, 
who is a Hindu by birth, does not cease to bea Hindu by reason 
of her degradation, and succession to her property is governed by 
Hindu Law. That was held in the case of Surnomoyee Bewa v. 
The Secretary of state (3). That case was decided by the Chief 
Justice and Banerjee J; and in course of the judgment the 
Chief Justice and Banerjee J. say this : 

"In the present case the appellant is no heir to the deceased 
under the ordinary Hindu Law of the Province and what she 
has to make out is that the stain of degradation creates a new 
heritable right in her." 

It seems to me, that governs this case. The petitioner, 
according to the ordinary Hindu Law of the Bengal School, is 
not an heir of the deceased. She has to make out that the 
stain of degradation has created a new heritable right in her. 

A ruling has been cited before me to shew that the 
undegraded members of a woman's husband's family have no 


(1) (1801) 8 M. I. A. 529. (2) (1881) 8 M, T. A, 400, 
(8) (1897) 1. L. R, 28 Calo, 264, - 
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right of inheritance in property acquired by her after she leaves 
her husband’s family and becomes degraded. The only casé 
referred to by Mr. Mukerjee for the petitioner, is the case of 
In the goods of Kaminey Moni Bewa (1), which was decided by 
Sale J. That decision is not consistent with the decision in 
Surnomoyce v. Secretary of State (2) and the latter has been followed 
in JVarian Das v. Tirlok Tewari (3) which also dissented from the 
view in Ju the goods of Kaminey Moni Bewa (1). 

It seems to me in these circumstances, the petitioner is not 
the heir of the deceased, and, therefore, the present application 
fails, which I dismiss. I will not however order the petitioner 
to pay the caveator’s costs, on the ground that he has brought 
forward false evidence for purpose of supporting his case. 

Mr. O. C. Ganguly, Attorney for the Applicant. 

Mr N. N. Mitter, Attorney for the Caveator. 

S.C. R. Application dismissed. 


(1) (1891) I. L, R 21 Cale, 697. — (2) (1867) I. L, R 25 Cale, 254. 
s (8) (1906) I. L. R 29 All, 4, 


Before Mr. Justice Woodroffe. 
KAMALAKHY DOSSEE 


v 


JOTINDRA MOHUN BANERJI AND OTHERS.* 


High Court, Rule 515A (10)—Registrar power of, to dismiss a suit for 
4 wart of prosecution, 

Ina case where the Registrar had made a peremptory order that the 
plaintiff should file her affidavit of documents within a certain time and 
in default, the suit to stand dismissed for want of prosecution ; 

Held, that the effect of the Registrar’s order was to fix a date peremp- 
torily within which the affidavit must be filed and that in default the suit 
is liable to be dismissed on an application made to the Court. 

If by the new Rule 615A (10), it is intended to mve the Registrar power 
to pass a decree, the Rule is ultra vires. 

The Court alone can pass an order dismissing a suit and an appeal lies 
from such an order, 

Maharana Shri Mansing v. Mehta Hari Harram (1) followed. 
Application by the Defendant Jotindra Mohun Banerji. 
The facts necessary for the purposes of this report are as 

follows : 


The suit was instituted om the 6th August 1906 by the 
wife of one Jogendra Nath Das (one of the defendants) to 


* Sait No. 659 of 1906 of the Original Side of the High Court, 


(1) (1894) I. L. R. 19 Bom. 307, 


Vor, VI] HIGH COURT. 


set aside certain encumbrances created by the husband on 
‘certain properties claimed by the wife as the shebait under an 
alleged endowment. The written statement of the defendant 
Jotindra was filed on the isth November 1906. On the 12th 
December an order was made on the plaintiff to file an affidavit 
of documents within a fortnight. On the 8th February 1907, 
the Registrar on the Original Side passed a peremptory order 
on the plaintiff to file the affidavit within one week and in 
default the suit to stand dismissed. On the isth February 
plaintiff applied to the Registrar for one month's further time 
but this was refused. On the 7th March, the plaintiff gave 
notice of a motion before the Court for further time. On the 
4th April, the defendant also gave notice of a motion before 
the Court to have the suit dismissed on account of the failure 
of the plaintiff to comply with the peremptory order of the 
Registrar of the 8th February. 

It was contended on behalf of the defendant that under 
the Original Side Rule 515 (10) of the High Court, the Regis- 
trar has power to make such peremptory order and to direct 
that in default of compliance with the order, the suit should 
be dismissed. But it was necessary that the final order dismis- 
sing the suit should be made by the Court, because it amounted 
to passing of a decree from which an appeal lies, and this the 
Registrar was not competent to make. This rule gives the 
Registrar power to entertain "applications against a party in 
default to compel filing of written statement, or affidavit of 
documents, including applications to dismiss the suit for want of 
prosecution or to strike out defence, or to transfer to the list 
of undefended causes.” 


Mr. B. C. Mitter for the Defendant Jotindra. 
Afr. E. Keays for the Plaintiff. 


The judgment of the Court was as follows : 


Woodroffe J.— he plaintiff is the wife of the defendant 
Jogendra Nath Dass. The latter mortgaged certain property, 
the subject matter of this suit, under two several mortgages to 
the defendants Benode Behary Dey and Kunjo Behary Lall. It 
is also alleged that the property was the subject matter of a 
partition between him and Nacur Chunder Dass who has filed 
an affidavit in support of the present application. 

The property in suit was also sold in execution of a money- 
decree against Jogendro and was purchased at the execution sale 
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by the party, who opposes this application, Jotindra Mohun 
Banerjee on the 23rd November 1905. 


The plaintiff says (notwithstanding the abovementioned 


facts) that her husband had no power to deal with this property 


and that it could not be sold in execution of any decree against 
him as it was dedicated to an idolin 1826 by an ancestor of her 
husband Shama Charan Dass. She claims to be a shebait of 
this idol and the suit is brought to have it declared that the 
premises in suit are debutter property and that the mortgages 
and execution sale which | have mentioned are inoperative. 

The plaint was filed on the 6th August 1906 and the written 
statement on the 15th November 1906. 

On the 12th December 1906 an order was made on the 
plaintiff to file her affidavit of documents. No affidavit was filed 
in compliance with that order. The explanation which is given 
for this is that the plaintiff had left on pilgrimage before the 
date of the order, wis. on the 5th December and that she did not 
return until the 5th January. She apparently went away without 
leaving any instructions with her attorney, and no communication 
was made by her to her attorney or by him to her. 


Although accordingto her case she returned on the sth 
January, and presumably became acquainted with the order made 
against her, no steps were taken to obey that order. It is said 
that the plaintiff wasil. Ifthat were so, an application might 
have been made for further time or that an affidavit might be 
sworn by some one on her behalf. No steps, however, of any 
kind were taken between the date of the plaintiff's alleged return 
on the sth January until the 8th February on which day an 
application was made by the defendant for a peremptory order 
upon the plaintiffto file the affidavit of documents which she 
had been directed to file on the 12th December previous. 


The application for the order of the 8th February 1907 was 
made to the Registrar under the terms of the new Rule 515A, 
sub-clause 10, which apparently has in view applications under 
section 136 of the Civil Procedure Code. The Registrar on the 
8th February last, directed that the plaintiffs should, within one 
week from the date of the order,file her affidavit of documents 


and that in default thereof, the suit be dismissed with costs for 
want of prosecution. 


No affidavit was filed within the date fixed by the order of 
the 8th February, but on the 15th February the plaintiff applied 


* 


Vou. VI] HIGH COURT. 


for a month's time to file. her affidavit of documents which 
application was refused on the 20th February. 

The plaintiff then on the 7th March 1907 served notice of a 
motion for an order, that the order of 8th February 1907 should 
be set aside or varied and that the plaintiff be at liberty to file 
her affidavit of documents. 


Thereafter and on the 4th April 1907 the defendant applied 
for an order that the suit should be dismissed, and both these 
motions are now before me and have been heard together. 


The validity of the order of the 8th February is impugned, 
it being contended that the rule under which it purports to have 
been made, vtz., 515A, clause Io, was mfra vires. 


According to the Code, an application is made under sec- 
tion 129, and then if the order so made is not complied with, 
the parties are at liberty to apply under section 136. The Court 
then and there upon such application either refuses the order 
asked for, or dismisses the suit. . 


Under, however, a practice prevailing in this Court which is 
not in conformity with the Code, the Court does not upon an 
application under section 136, make an order with immediate 
effect dismissing the suit but makes a conditional order giving 
the party in default further time and directing that on default 
to carry out the order within such time, the suit shall be dis- 
missed. According to such practice, it is necessary for the party 
applying to move the Court again,if and when the default 
actually occurs. The application is then for a decree dismissing 
the suit. This is obviously necessary as there must be an adju- 
dication as to the existence of the default and a record of such 
default. I must take it that the rule was framed with reference 
to the existing practice. The first question then is as to the 
effect of the order of the 8th February last. If its effect, standing 
by itself and without anything else, was to put an end to the 
suit upon default being made on the expiry of the time fixed on 
the order, then assuming that to be a valid order, the plaintiff's 
application would have to be dismissed. 


In my opinion, the order of the Registrar did not, having 
regard to the existing practice to which I have referred, end the 
suit, nor could it end the suit. The Court could not by any 
rule give the Registrar power to end the suit by an order of 
dismissal. An order under section 136 of the Civil Procedure Code 
dismissing a suit, has been held to be a decree, and as such 
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appealable; Maharaja Dhiraj Mansingji v. Mehta Harihar 
Ram (1). 

The Court alone can pass and sign a decree. There is no 
appeal from the order of the Registrar. Ido not think that it 
was intended that the Rules should interfere with the right of 
appeal which has been held to exist. 

No doubt Rule 515 A clause 10, purports to give the 
Registrar power to entertain an application to dismiss the suit 
for want of prosecution. If by that it was intended to give the 
Registrar power to end a suit by a decree of dismissal, then I 
think the Rule is #/tra vires. 

' But having regard to the existing practice, I must, I think, 
take it that the effect of the Registrar's order is merely this :— 
to fix a date peremptorily within which it is to be obeyed and to 
declare that on default the suit isliable to be dismissed upon 
an application being made to the Court for that purpose. 

There can be no objection to a Rule under which the 
Registar is to fix a date within which an act is to be done, 
provided that if default takes place, the final application for an l 


„order dismissing the suit is made to the Court itself. 


Such an application is now made by the defendant. In so 
far as the order of the Registrar is not, according to practice, an 
order which of itself terminates the suit, it is open to the Court 
when an application is made to dismiss the suit, to make such 
order as it thinks fit. 

The result, therefore, in my opinion is that the order of the 
Registrar in so far as it fixed a date within which the affidavit 
should be filed is not open to objection. The plaintiff is 
undoubtedly in default as regards that order and remains in 
default until the order is set aside. Iam not at all satisfied on 
the facts of this case, that the plaintiff had any excuse for not 
obeying the order of the 12th December 1906. and the order of 
the 8th February 1907 and should, therefore, have dismissed the 
suit were it not that at the time when the matter is brought 
before me, an affidavit of documents is produced. As this document 
has been produced before any final order is passed, I am not disposed 
to accede to the application to dismiss the suit. The order, therefore, 
which I make is this ; I refuse the application of the defendant to 
dismiss the suit. Iset aside the order of the 8th February 1907 and 
allow the plaintiff to fle the affidavit which is produced before 
me, upon the following terms :— 


Several orders have been made against the plaintiff for costs; 
(1) (1894) 1. L. R, 19 Bom, 807. 
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none of these costs have been paid. The plaintiff will pay to 
the defendant Jotindra Mohan Banerjee's attorney, the sum of 
Rs. 700 within a fortnight from date, this sum will be held by the 
defendant's attorney as security for the payment of costs already 
due under orders directing the plaintiff to pay costs as also as 
security for the costs of these two motions, which are reserved. 

If this money is not paid within the date fixed, then the suit 
will stand dismissed with costs on scale No. 2. 

R. K. Bysack, Attorney for the Plaintiff. 

S. K. Sarkar, Attorney for the Defendant. 
S. C. R. Application of the plaintif allowed. 


PRIVY COUNCIL. 


PRESENT: Lord Robertson, Lord Collins, Str Arthur Wilson. 
VASUDEVA MUDALIAR AND OTHERS 


v. > 
K. S. SRINIVASA PILLAI AND ANOTHER” 
[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT MADRAS]. 


Limaatwns Act (XV of 1877), Soh II. Arts, 182, 147— Morigage, suit to 
enforce—Limitation—Kaglish mortgage, foreclosure or sale. 

A suit to enforce payment of money due under a mortgage by sale of the 
mortgaged property is governed by the twelve years rule of limitation laid 
down in Art, 132 and not by Art 147 of the Second Schedule to the Limitation 
Act. 

Article 147 is limited in its application to the one class of mortgages 
(English mortgages), in which alone the suit can be and always is brought 
for foreclosure or sale. 

Appeal by the Defendants against a judgment of the High 
Court of Madras, (Subrahmania Aiyar and Benson JJ.), dated the 
13th March 1905, modifying that of the Subordinate Judge of 
Negapatam, dated the 17th February 1902. 

Suit to recover the principal and interest due undera 
mortgage. 

The facts are sufficiently set out in the judgment. 

Mr. Leslie DeGruyther for the Appellants. 

Mr. Arthur Cohen, K. C, and Mr. K. Brown for the 
Respondents. : 


The judgment of their Lordships was delivered by _ 


Sir Arthur Wilson.— This is an appeal from a judgment 
and decree of the High Court of Madras, dated the 13th March 
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1905, modifying those of the Subordinate Judge of Negapatam, 
of the 17th February 1902, 

The controversy arises out of a mortgage executed on the 
22nd September 1883, by the first and third appellants in favour 
of Krishna Müdaliar Avergal, to secure Rs. 8,000 and interest 
as stipulated. The mortgage was of the kind long known as a 
mortgage bond or hypothecation bond, and now described in the 
Transfer of Property Act as a simple mortgage. 

In the course of a partition suit, relating to the estate of the 
mortgagee, the first respondent was appointed receiver of that 
estate, and as such, he instituted the present suit, joining as 
defendants the two actual mortgagors and their respective sons, 
which four persons are now the appellants. The object of the 
suit, so far as it need now be noticed, was to enforce payment 
of the amount due under the mortgage, by sale of the mortgaged 
property. 

In carrying out the partition, the claim now in question 
was allotted to the now second respondent, whereby he became 
the person really interested in the claim. Accordingly he was 
made a party to this appeal, by order of the High Court, and 
he is the contesting respondent. _ 

The only issue in the case which need be noticed was 
whether the suit was barred by limitation, and the principal 
question discussed on the argument of this appeal (the only one 
on which their Lordships propose to express an opinion) is 
whether the period of limitation applicable to such a case is 
sixty years, under Art. 147 in the Second Schedule to the Indian 
Limitation Act (XV of 1877), as held by the High Court, or 
twelve years, under Art. 132, as contended for by the appellants. 

This question is one as to which there has been great diver- 
sity of opinion among the several High Courts in India for 
many years past, almost from the time of the passing of the 
Act of 1877. Ifthere had been a uniform current of decision in 
India upon such an Act and for such a period of time, their 
Lordships would have been very slow to interfere. But though 
the Act to be construed is one applicable to India generally, and 
must bear the same meaning everywhere, different and con- 
flicting views have so far preveiled in the different provinces of 
India. Their Lordships have, therefore, no alternative but to 
decide between the conflicting opinions. 

The two Articles in question run thus:—Art 132. Suit 
“to enforce payment of money "charged upon immovéable 


- 


we 
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property," “twelve years.” Art 147. Suit “bya mortgagee for 
foreclosure or sale,” “ Sixty years." 

Before balancing the two views which have been taken of the 
effect of these Articles, it may be well to see how the law stood 
when they were passed. The previous Act was Act IX of 1871, 
in which Art. 132, referring the suits “ for money charged upon 
immoveable property,” was practically the same as the present 
Article bearing that number. There was nothing corresponding 
to Art.147. Under that state of things, it was perfectly settled 
law that suits of the present class were governed by Art. 132 
whilst some uncertainty had been felt as to the rule of limitation 
applicable to another class of mortgage, the English mortgage. 

The two views taken under the Act of 1877 are these: 
According to one view, Art. 147 applies to every suit by a mort- 
gagee, in which he asks either for foreclosure or for sale. Accord- 
ing to the other view, Art. 147 applies only to the class of mort- 
gages (English mortgages) in which the suit may be, and in fact 
always is, brought for “ foreclosure or sale," while Art. 132 
means what the corresponding Article meant before. 

In support of the first of these constructions, reliance has 
mainly been placed upon the view that the terms of Art. 147 
require its acceptance, and that the other construction is not a 
legitimate construction, as not giving fair effect to the language 
used. Ifthis beso, itis of course conclusive. But their Lord- 
ships think it is not so. They are of opinion that the narrower 
construction of Art. 147, limiting its application to the one class 
of mortgages in which alone the suit can be, and always is, 
brought for “foreclosure or sale," is a legitimate construction, 
and gives reasonable effect to the language used. 

That being so, their Lordships think that the reasons for 
adopting the narrower interpretation of Art. 147 greatly out- 
weigh those on the other side. The preponderating consider- 
ations, in their Lordships’ opinion, are the following. The 
narrower construction escapes the necessity of attributing to the 
Legislature a great and sudden change of policy. It also gives 
effect to the ordinary presumption, that the Legislature, when 
it repeats in substance in a later Act an earlier enactment that 
has obtained a settled meaning .by judicial construction, intends 
the words to mean what they meant before. The other construc- 
tion fails in both these particulars. 

One argument urged for the respondent calls for notice, 
It was said that, whatever might have been the original operation 
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P, C, of the Limitation Act of 1877, the effect of Art. 147 might be 

1907. extended by the subsequent passing of the Transfer of Property 

Vasa a daliar “Ct in 1882, so as to make the Article apply to everything which 
° r was declared to be a mortgage by the later Act. This conten- 


2 AM tion appears to their Lordships to assume the very point in con- 


Sir Arthar Wilson. tro versy, Barely, that Art. 147 purports to apply to every suit 
pace on a mortgage, in which there is claim for foreclosure or for sale. 

Their Lordships wil humbly advise His Majesty, that it 
should be declared that Art. 1321s the Article which provides 
the rule of limitation applicable to this case, and that the case 
should be remitted to the High Court to be disposed of in accor- 
dance with this declaration, 

The second respondent will pay the costs of this appeal. 

Mr. Douglas Grant, Solicitor for the Appellants. 

Mr. Lawford Waterhouse and Lawford, Solicitors for the 
Respondents, 

. Appeal allowed, cause remanded, 
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APPELLATE CIVIL. 


Before Mr. Justice Brett and Mr. Justice Mookerjee. 


HARIHAR PERSHAD AND ANOTHER NE, 
ee 1907. 
BHOLI PERSHAD AND ANOTHER." — 
: , ee May, 14, 81. 
Joint tortfeasore or wrongdoers— Liability, joint and several — Limitation — Limi- Sn 


tation Act (XV af 1877) Secs. 7, 8— Hindu Law— Mitakshara— Joint 
family, manager or karta of—Duscharge, right to give a valid, for minor 
brother —Surrivorship— Property inherited from maternal snole— Certifica- 
. ted guardian, concurrence of — Mesne profits, suit for,— Co-owners, right of. 
Per Brett, J.—The liability of joint wrong-doers is joint and several, and 
íhe person to whom the wrong is done is entitled to sue them jointly or 


severally at his choice, The fact that the claim is barred by limitation as . 
against one will not in itself free the others from liability. ° 

Nephews inheriting property of their maternal uncle take the property 
as co-owners without the benefit of survivorship, and they cannot be held, e 


under the Mitakshara law, to have formed, in respect of that property, a 
joint family separate from their father, of which ,the eldest brother, on 
attaining his majority, became the manager or karta; and the eldest brother 
has no power to grant a valid discharge in respect of debts due to his 
minor brother without the concurrence of the guardian, much less of a 
certificated guardian appointed by Court, of the property of such minor. 
When persons inheriting as co-owners have ench of them distinct rights 
to a share, the concurrence of the others is not necessary to enable one of 
them to give a valid discharge for his special share. 

Karuppar Nachiar v. Sankara Narayan Chetty (1) referred to. 

Per Mookerjee, J.—Where several persons join in committing a tort, each 
is responsible for the injury sustained by their common act, and their liabi- 
hty 18 joint and several at the will of him to whom the wrong is done, He 
can sue any one or more of them at his election, and those who are sued, 
‘cannot insist on having the others joined as defendants, 

Clark v. Newsam (2), Petrie v. Lamont (3, Bodrewgam v, Arcedekne (A), 
Mitohsll v. Tarbutt (5), Sutton v. Clarke (6), Ansell v. Waterhouse (7), Pozzi 
v. Shipton (8), The Bernina (9), Locejoy v Murray (10), Smith v. Pines (11), 
Livingston v. Bishop (12), and Hemendre Coomar v. Rajendrololi (18) 
referred to. . 


* Appeal from Appellate Decree No. 856 of 1905, against a decree of E, 
P. Chapman, District Judge of Mozufferpore, dated the 10th November 1904, 
affirming that of Babu Bipin Behari Mookerjee, Snb-Judge of Mozufferpore, 
dated the 10th September 1901. 


(1) (1808) I. L. B 27 Mad 800. 

(2) (1817) 1 Exch. 131 (140); 74 R. R. 615. 

(3) (1841) Car. & Marsh 98 (98). 

(4) (1802) Y. B. SO Edw I (Horwoot) 106. ? 
(5) (1794) 6 T. R. 640, 2 R. R. 681. 

(6) (1815) 6 Taunton 29; 16 R R. 563. 

(7) (817) 6M. & 8 385; 18 R. R. 413, 


(8) (1838) 8 A. & E. 983; 47 R. R. 802; m ii 
(9) (1887) 12 P. D 58 (93). (11) (1838) 2 Sumner 838, — 
(10) (1866) 3 Wallace 1. (13) (1808) 1 Johnson 290, 


(13) (1878) I. L, R, 8 Calo, 853, 
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The rule that in actions for wrongs independent of contract, where several 
persons are entitled to sue in respect of a wrong done to them jointly, as for 
instance, in cases of injury to their joint property by trespass, conversion or 
negligence, they should in general ail join as plaintiffs in the action, is not 
inflexible. 

Jagdeo Singh v. Padarath Ahir (1), Ram Gopal v, Haghw Nath (2) and 
Roberts v. Holland (8) referred to. 

When two persons have been damnified by the same tortuous act, and 
have, therefore, a joint cause of action, one 18 entitled to enforce his claim for 
damages, so far as he has been injuriously affected by the tort. although the 
claim of the othe: is barred by limitation. 

Jagdeo Singh v. Padarath Ahir (1), Blomam v, Hubbard (4), Addison v. 
Overend (5), Sedgworth v Overend (6), and Bleaden v. Hancock (7) referred to. 

In the case of a joint Mitakshara family, where a right is vested in all the 
members jointly, the managing member may, within the meaning of section 8 
of the Limitation Aot (XV of 1877), give a discharge without the concurrence 
of the minor members of the family, and time may, therefore, run against 
all the members of the undivided family including the minor members 
thereof. 

Surju Prasad v. Khiwahish Ali (8), Vigneswara v. Bapayya (9). and 
Sadullah Khan v Bhananal (10) reterred to. 

Where on the death of a maternal uncle, his estate devolves by inheritance 
on his sisters sons whoat the time are undivided members of a Hindu family 
governed by the Mitakshara Jaw, they take ıt as co-owneis or tenants in 
common without benefit of survivorship, 

Karwppi v Sankara Narayanan (11) referred to, 

Venkaygamma v Venkaturumanayyamma (12) explained and distin- 
guished. 

As a general rule, where a joint right to sue arises ont of a tort, one or 
some of the holders of such right cannot give a dischaige without the con- 
currence of the others, unless they are all paitners or executors or members 
of a joint Hindu fannly, the manager of which has implied authority to bind 
all the members by a discharge given by him, The test to be applied 18 
whether it is the Intention of the parties that each of the persons in whose 
favour the obligation is created, is & creditor for the whole; if so, a payment 


to one liberates the debtors against all the creditors; if not, each is a creditor 


for his own share and cannot givea discharge for the whole obligation. 

Kandhiya Lal v. Chandar (18), Powell v. Brodhurst (14), Jagat Tarini 
Dasi v. Nabagopal Chaki (15), Mancur Ali v. Mahamudunnissa (16) and 
SambAwusa v, Gopai (17) referred to. 


The powers of a guardian appointed by the Court to take care of a minor's 


(1) 0897) I. L. R. 25 Oalc. 285. (6) (1797) 7 T. B. 279. 
(2) (1904) 2 C. A J. 496. (7) (1829) 4 Car. & Payne 152, 
(3) (1893) 1 Q. B. 665. (8) (1882) I. L. R. 4 All. 512 
(4) (1804) 6 East 407. * (9) (189211 L. R. 16 Mad, 486. 
(5) (1796) 6 T. R. 766. (10) (1882) Punj. Rec. No. 68. 
(11) (1903) I, L. R. 27 Mad. 300 
(12) (1902) L. R. 29 1. A. 156 ; I. L, R. 25 Mad, 878 
(13) (1884) I. L R. 7 All. 318. (14) (1901) 2 Ch. 160 
(15) (190716 O. L. J. 270 ; I L. R, 34 Calc. 805 (821). 
(16) (1902) I, L R. 26 All. 166, (17) (1904) 1 N. L. B, 24, 
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property cannot be nullified, and the minor's elder brother cannot give a dig- 
charge as regards the minor’s share without the concurrence of such guardian, 

Batkishna v. Naro (1) and Anando Kishore v. Anando Kishore (2) 
referred to. 

Section 8 of the Limitation Act applies only to cases where the joint 
creditors or claimants are persons whose substantive right is joint, that is, 
where more than one individual possesses the same indentical substantive 
right; the section does not apply to persons whose rights are distinct and 
different, but who are permitted to enforce such separate rights by one 
judicial process, 

Johnson v. Madras Railway Co. (3), Anando Kishore v.- Anando 
Kishore (2) and Muncar Ali v, Mahmudunnisea (4) referred to, 

Appeal by the Plaintiffs, 

Suit for mesne profits. 

The facts of the case appear fully from the judgments. 
Babu Shorosht Charan Mitra for the Appellants. 

No one appeared for the Respondent. 


The following judgments were delivered : 


C. A. V. 
Brett. J-—At a partition an 11 annas fo&ta share of Mehal 
Jannapore bearing original Touji No. 39 and present No. 388 
became the mus/kyat property of Wazir Lal, the maternal uncle 
of plaintiffs Nos. 1 and 2. Wajir Lal died in Jeth 1273, leaving him 
surviving his father Sanud Lal and his mother Mussammat Janki 
Koer, and his property passed under the Mitakshara law to his 
mother. Samir Lall, the father died in 1274 F.S., leaving him 
surviving his wife Mussammat Janki Koer, and a minor daughter 
Mussammat Mannu Koer. Mussammat Mannu Koer was after- 
wards married to Babu Mahadeo Lal and had two sons, Harihar 
Persad and Mathura Persad, the plaintiffs Nos. 1 and 2. 
On the 7th August 1871, Mussammat Janki Koer executed 
a mortgage of the abovenamed property which she had obtained 
on the death of Wazir Lal, in favour of the father of defendant 
No. i, and on the 16th April 1883, the mortgagee obtained a 
decree in a suit brought on the mortgage bond and sold up 
the property, which was purchased by defendants Nos. 1 and 2 
who took possession of the same on the 20th October 1886. 
Mussammat Janki Koer died on the 7th January 1882, and a 
suit was brought on behalf of the two plaintiffs, who were then 
minors, to have it declared that their rights in the property sold, 
as heirs of Wazir Lal, were not affected by the mortgage or sale, 
and to recover possession of the property. On the 26th May 


~ (1) (1888) Bom. P. J. 141. (8) (1905) I. L R. 28 Mad. 479. 
. (2) (1886) I. L. B, 14 Oalo. 50 . (4). 1902) I. L, R. 25. All. 155. 


385 


OIrvin. 
“1607. 
angan? 


Harihar Perghad 
D. 
Bholi Pershad, 


D nssnsnetttt tal 


386". THE OALCUTTA LAW JOURNAL. [Vor. VI. 


SINI; ' 1884, a decree was granted in their favour by the District Judge‘ 

1907. of Muzafferpore which was confirmed on appeal by the High’ 
Harihar Pershad Court. i 

The present suit was instituted on the 12h May 1900. 
Plaintiff No. I attained majority on the 6th May 1897 and: 
plaintiff No. 2 on the 13th March 1900. The suit was originally 
instituted against Mussammat Sundar Kunwar, widow of Lachmi 
Nidh as defendant No. 1 and Mussammat Janki Koer, widow of 
Sheo Pershad as defendant No. 2. It was however discovered 
afterwards that Mussammat Sundar Kunwar was dead and her son 
Bholi Pershad was substituted in her place on the 23rd July 1900. 
The suit so far as plaintiff No. 1 seeks relief against defendant No. 1 
will, therefore, be barred by limitation, unless the latter portion 
of section 8 of the Limitation Act can be applied to extend the 
period fixed by the Jaw for the institution of the suit. The suit, 
so far as relief is sought by plaintiff No. 1 against defendant No. 2 
and by plaintiff Np. 2 against both defendants, will on the other 
hand not be barred unless the first portion of section 8 of the 
Limitation Act be held to apply. A third person to whom it 
was alleged, plaintiff No. 2 had sold a certain portion of the 
mesne profits was joined as plaintiff in the suit, but he afterwards 
relinquished all his rights in favour of the plaintiffs No. 1 and 2 
and they alone proceeded with the suit 

The main question, therefore, which both the lower Courts 
had in the first instance to decide was the question of limitation. 
In the Court of first instance, the Subordinate Judge held that 
the suit was barred by limitation against both defendants, both 
being representatives of the persons who were originally liable 
for mesne profits and being themselves jointly liable under the 
claim in the present suit. On appeal, the judgment and decree 
of the lower Court have been confirmed and the plaintiffs have 
appealed. 

The plaintiffs x and 2 brought the suit as heirs of their 
maternal uncle Wazir Lal to whom the property in respect of. 
which mesne profits are claimed originally belonged, and in the 


n. 
Bholi- Pershad, 
Brett, J. 


appeal in the lower appellate Court, the main point which was 
raised on behalf of the plaintiffs and was decided against them 
was whether plaintiff No. 1, after he attained majority on the 6th 
May 1897 and up to the 23rd July 1897 when Bholi Pershad 
° was substituted as defendant No. 1, was capable without the 

concurrence of his minor brother, plaintiff No. .2, of giving a 

discharge in respect of the mesne profits to the defendants, that 
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is to say, whether the second. part of section 8 of the Limitation 
Act would apply to bar the present claim. The District Judge 
held that the plaintiff No. 1 was capable of giving a discharge for 
himself and his brother without his brother's concurrence and 
therefore that the suit was barred. He held that in réspect of 
the property inherited from their maternal uncle, the two brothers 
formed a joint family under the Mitakshara law, that the elder 
brother on attaining majority became karia of that family, and. 
as such guardian of his younger brother, and therefore that he 
could give a valid discharge for both. In support of this view 
he relied on the decision of their Lordships of the Privy Council 
in the case of Venkayyamma Garu v. Venkataramanayyamma (1) 
and the decision of the Madras High Court in the case of AAtunsa 
Bibi v. Abdul Kader Saheb (2). 

It seems that their natural father had been appointed certifi- 
cated guardian of the two plaintiffs, during their minority, and 
the District Judge held that on the attainment of majority by 
the elder brother the authority of the certificated guardian over 
him as well as over the younger. brother ceased, as the elder 
brother, as arta of the family, became the guardian of his younger 
brother and displaced the certificated guardian. 

In this appeal the findings of the District Judge on these 
points have been assailed and it has been contended on the 
authority of the ruling of a Full Bench of the Madras High 
Court in the case of Karuppat Nachta.v. Sankara Narayanan 
Chetty (3) that the two plaintiffs succeeded to the property of 
their uncle as co-owners without the benefit of survivorship and 
not as members of a joint family with rights of survivorship as 
contemplated by the Mitakshara law. Therefore the plaintiff 
No. 1 on attaining majority did not become karta of a joint family 
embracing himself and his brother alone, and so became guardian 
of his younger brother and displace the certificated guardian, and 
he had no power to give a valid discharge on behalf of his younger 
brother.. 

In the ruling relied on, the Full Bench of the Madras Court 
have very carefully considered and explained the decision of the 
Privy Council in the case of Venkayyamma v. Venkataramanay- 
ymma (1) and have given reasons for holding that the ruling of 
their Lordships of the Privy Council cannot be extended to cases 
other than those in which the inheritance devolves from a paternal 


(1) (1902) L R. 29 1. A. 166 ; I. L, R 26 Mad. 678, | 
(2) (1901) L L, B, 25 Mad, 26. ' (3) (1903) I, L, B. 27 Mad, 300. 


38 


CIVIL, 
1907, 
Harihar Pershatt 
Bholi Porsbad; -° 

Brett, J. 


“388 


OI1VIL, 
1907. 
hs ants 
Harlhar Pershad 
v. 
Bholi Persha !, 
Brett, J. 


THE CALOUTTA LAW JOURNAL. [ Vou. VI. 


or maternal male ancestor on his lineal descendants, and would 
not apply to the case of nephews inheriting from their maternal 
uncle. J entirely agree with the view which has been taken by 
the Madras High Court and hold that in the present case the two 
plaintiffs must be held to have succeeded to the property of their 
maternal uncle as co-owners without the benefit of survivorship. 

The two brothers cannot therefore be held under the Mitak- 
shara law to have formed in respect of this property a joint family 
separate from their father, of which the elder brother on attaining 
his majority became the arta. Consequently the authority 
of the natural father who had been appointed certificated guardian 
of the younger brother did not cease till that brother attained 
majority, and.the plaintiff No. 1 had not the power prior to that 
time, and certainly not prior to 23rd July 1897, to grant a valid 
discharge to the defendants in respect of the claim which plaintiff 
No. 2 had to the mesne profits without the concurrence of the 
guardian of plaintiff No. 2. The claim of plaintiff No. 2 against 
defendant No. 1 is not therefore barred by limitation. 

It has however been contended further in support of the 
appeal that the claim of plaintiff No. r is not barred against 
defendant No. x because, he and his brother plaintiff No. 2 being 
jointly interested in the mesne profits, plaintiff No. 1 was not 
competent to give a valid discharge for them without the concur- 
rence of his brother, and as no one could give a discharge till 
plaintiff No. 2 attained majority, time would not commence to 
run against plaintiff No. r till that time. This contention does 
not appear to be sound. The two plaintiffs as co-owners have 
each of them distinct rights to a share of the mesne profits, and 
the concurrence of the other is not necessary to enable one of. 
them to give a valid discharge for his special share. The latter 
portion of section 8 of the Limitation Act cannot therefore be 
applied to save the claim of plaintiff No. 1 from being barred as 
against defendant No. r. 

The Subordinate Judge has however held that because the 
suit was barred so far as plaintiff No. 1 was concerned against 
defendant No. 1, therefore the whole claim of both plaintiffs is 
barred against both the defendant as they are jointly liable for 
the whole claim. This view however is not correct. As wrong 
doers the defendants are both jointly and severally liable to the 
plaintiffs for the mesne profits and it is open tothe plaintiffs to 
sue them jointly or severally at his choice. The fact that the 
claim is barred by limitation as against one, will not in itself free 
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the other from liability. On that ground, therefore, the judgment 
and decree of the lower Courts cannot be maintained. 

The result is that the judgment and decree of the lower 
Courts must be set aside and the case remanded to the Court 
of first instance to be tried on the merits. As regards the 
defendant 2, the plaintiffs will be entitled to recover the full 
amount of their claim against him, alone, and as regards defen- 
dant 1, the plaintiff 2 will be entitled to recover against him 
jointly with defendant 2, so. much of the mesne profits as that 
plaintiff can claim as his share. This, however, will be subject 
to the proviso that the plaintiffs singly or jointly will not be 
entitled to recover against the defendants singly or jointly more 
than the total amount of the mesne profits. 

The plaintiffs appellants are entitled to a refund of the fee 
paid by them on their appeal to this Court. 

Mookerjes J.—The facts which gave rise to the litigation 
out of which the present appeal arises, have not been disputed 
before this Court. One Wazir Lal was the owner of taluka 
Jannapur which after his death was inherited by his mother 
Janki Koer. On the 7th August 1871, Janki Koer executed a 
mortgage of the property in favour of Lachmi Nidh, the husband 
of the first defendant. The mortgagee obtained a decree on the 
16th April 1873, in execution of which the property was sold, and 
purchased by the husbands of the first and the second defendants 


on the 15th June 1874. Janki Koor died on the 7th January 1882, 


and the first two plaintiffs who were the sister's sons of Wazir Lal, 
and as such, the reversionary heirs after the death of his mother, 
became entitled to all the properties of their maternal uncle. The 
plaintiffs then sued to recover possession from the purchasers at 
the mortgage sale, on the ground that Janki Koer had no authority 
toalienate the property, and that the transfer ceased to be 
operative after her death. The plaintiffs succeeded in this litiga- 
tion, and appear to have recovered possession on the 20th October, 
1886. On the 9th May 1900, the plaintiffs appellants transferred 
their right to a portion of the mesne profits to the third plaintiff, 
and on the 12th May following, they commenced the action out 
of which this appeal arises, for recovery of the mesne profits from 
the 7th January 1882, the date on which by the death of Janki 
Koer, they became entitled to the property, up to the 2oth 


October 1886, the date upon which the delivery of possession 


was made tothem. Subsequently, the third plaintiff abandoned 
all his interests in favour of the other plaintiffs, and prayed to be 
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discharged from the suit which, consequently, proceeded on the 
assumption that the first two plaintiffs alone were entitled to the- 
subject matter of the litigation. On the 23rd July 1900, at the 
instance of the plaintiffs, Bholi Pershad, the son of Lachmi Nidh, 
was added as a defendant, inasmuch as the original first defen- 
dant, the widow of Lachmi Nidh, was found to have died before 
the institution of the suit, So far as the first defendant, therefore, 
is concerned the suit as against him must be taken to have been 
commenced on the 23rd July 1900. The defendants resisted the 
claim on various grounds of fact and law, of whichit is sufficient 
to mention the plea of limitation.’ The plaintiffs contended that 
the case was not barred by limitation, because the first plaintiff 
had attained majority on the 6th July 1897, and the second 
plaintiff on the 3rd July 1898, that is, in each case, within three 
years of the institution of the suit. The Courts below have 
concurrently over-ruled this contention, and without any trial 
of the issues on the merits, have dismissed the suit as barred by 
limitation. The plaintiffs have appealed to this Court, and on their 
behalf the decision of the District Judge has been assailed on 
three grounds, namely, frst, that as joint tort-feasors are jointly 
and severally liable, the claim of the plaintiffs as against the 
second defendant is not barred by limitation ; second/y, that as 
the second plaintiff attained majority within three years of the 
date upon which the first defendant was brought upon the 
record, his claim as against that defendant is not barred by 
limitation; and ZA:rd/», that upon a proper construction of section 8 
of the Limitation Act, the claim of the first plaintiff also as 
against the. first defendant is not barred by limitation, 

In support of his first contention, it has been argued by 
the learned vakil for the appellants, that the liability of joint 
tort-feasors is joint and several. - In my opinion, this contention 
is well founded on principle and is amply supported by authority. 
Where several persons join in committing a tort, each is, in 


the language of Baron Rolfe in Clark v. Newsam (1); responsible 


for the injury sustained by their common act. [See also Bodreu- 
gam v. Arcedekne (2), where Brumpton J., on being asked by a 
tortfeasor to assess the damages at a reduced amount as there 
were others who committed the trespass and against whom the 
plaintiff might recover, observed that the plaintiff "has his action 
against each one, and each one is liable to the whole, and he shall 


(1) (1847) 1 Exch 13] at p 140 ; 74 R. R. 616. 
.(2), (1302) Y. B. 80 Edw, 1 (Horwood) 106, 
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recover his damages against each one severally, if he choose to sue 
him.”] But as observed by Tindal C. J. in Petrie v. Lamant (1), 
all persons in trespass who aid or counsel, direct or join, are joint 
trespassers ; consequently, as stated in Co. Litt. 232 a, “ if divers 
do a trespass, it is joint and several at the will of him to whom 
the wrong is done,” that is to say, he can sue any one or 
more of them at his election, and those who are sued, cannot 
insist on having the-others joined as defendants, because it 
matters not that he did but a small part of the damage, he is 
liable for the whole. [Williams Saunders, 1871, p. 472, 
Mitchell v. Tarbutt (2), Sutton v. Clarke(3), Ansellv. Waterhouse(4), 
Pozzi v. Shipton (3) and The Bernina (6).] The rule is stated 
in similar terms by Mr. Justice Miller in Lovejoy v. Murray (7), by 
Mr. Justice Story in Smrth v. Rines (8), and by Chief Justice Kent 
in Livingston v. Bishop (9) : “ persons engaged in committing the 
same trespass, are joint and several trespassers, and not joint 
trespassers exclusively. Like persons liable on a joint and several 
contract, they may be all sued in one action, or one-may be 
sued alone, and cannot plead the non-joinder of others in abate- 
ment." If, therefore, as was assumed in Hemendra Coomar vw. 
Rajendialall (10), where more than one join in the commission of 
an unlawful act, the whole of the damages may be recovered from 
each, all, or so many of them as the -plaintiff sees fit to sue, the 
second defendant alone in the present litigation may, at the 
instance of the plaintiffs, be made liable for the whole of 
the mesne profits. Now so far as the second defendant 
is concerned, the suit as against him was instituted on the 
12th May 1900, that is, within three years from the date of attain- 
ment of majority by each of the brothers. Consequently, under 
Art. 109 of the Limitation Act, read with Sec. 7, the suit as 
against him is not barred by limitation. The first point taken 
on behalf of the appellants must consequently prevail. 

In support of the second point taken on behalf of the 
appellants, it has been argued that so far as the first defendant 
is concerned, although the suit as against him, must under section 
22 of the Limitation Act, be deemed to have been instituted 
on the 23rd July r90o, the claim of the second plaintiff who 
attained majority on the 3rd July, 1898, is not barred by limita- 

(1) (1841) Car & Marsh 93 at p 98 (6) (1887) 12 P. D 58 at 93. 
(2) (1794) 6 T. R 649; 2 R. R, 684. (7) (1866)* 3 Wallace 1. 
(3) (1815) 6 Taunt, 29 ; 16 R R. 568. (8) (1886) 2 Sumner 838, - 


(4) (1817) 6 M. & 8, 385; 18 R R 413. (9. (1808) 1 Johnson 990. 
(5) (1888) 8 A, & E, 963. 47 R. R, 802. (10) (1578) I. L. It, 8 Calc. 353, 
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tion, and that he is entitled to enforce his rights, even though 
the claim of the first plaintiff proves to be barred by limitation. 
In my opinion, this contention is well founded. No doubt, as 
stated in Bullen and Leake’s Precedents of Pleadings [6th Ed. 
p. 21], in actions for wrongs independent of contract, where 
several persons are entitled to sue in respect of a wrong done 
to them jointly, as for instance, in cases of injury to their joint 
property by trespass, conversion or negligence, they should in 
general all join as plaintiffs in the action. But, it was pointed out 
by this Court in the cases of Jagdeo Singh v. Padarath Ahir (1), 
and Ramgopalv. Raghu Nath (2), that the rule is not inflexible. 
[Roberts v. Holland (3).] Thus, for instance, if one of several 
persons who have been damnified by the same tortious act 
brings an action, and the other parties jointly interested 
are not joined with him, and no objection is taken in the 
proper way, the plaintiff can recover to the extent of his interest, 
and the other parties can maintain an action subsequently in 
respect of their interest. [Bloxam v. Hubbard (4), Addtson v. 
Overend (5), Sedgworth v. Overend (6).] On this principle, it was 
held by Tindal C. J. in Bleaden v. Hancock (7), that two persons 
jointly interested in a chattel having made joint demand of 
it, may, notwithstanding, maintain separate actions of trover 
in respect of it against a.person who unjustly detains it; they 
are not so tied together by the joint demand, that they may not 
sever the claim for damages when they come into Court. This 
doctrine is the foundation of the rule laiddown by this Court 
in Jagdeo Singh v. Padarath Ahi (1), that, where two persons 
have been damnified by the same tortious act, and have, there- 
fore, a joint cause of action, one is entitled to enforce his claim 
for damages, so far as he has been injuriously affected by the 
tort, although the claim of the other is barred by limitation. 
The second plaintiff, therefore, is clearly entitled to enforce his 
rights against the first defendant. 

The third ground taken on behalf of the apppellants turns 
upon the construction of Sec. 8 of the Limitation Act, and seeks 
to controvert the view adopted by the District Judge that the 
first two plaintiffs were joint claimants within the meaning of 
that section, that as they were members of a joint Mitakshara 
family, upon attainment of majority by the first plaintiff, he 


(1) (1897) I. L. R. 25 Calc. 285. (4) (1804) 5 East. 407, 
(2) (1904) 2 CO. L. J 496. (5) (1796) 6 T. R. 716, 
(8) (1898) I Q. B 665. (6) (1797) 7 T R, 279, 
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might have given a valid discharge for the whole claim without 
the concurrence of his infant brother, the second plaintiff, 

though the latter had a certificated guardian appointed by the 
District Judge, and that consequently, time ran against both the 
plaintiffs from the date of attainment of majority by the elder 
brother. In my opinion, this view of the matter is not well 
founded on principle and is not supported by the authorities. It 
may be conceded that in the case of a joint Mitakshara family 
where a right is vested in all the members Jointly, the managing 
member may, within the meaning of section 8 of the Limitation 
Act, give a discharge without the concurrence of the minor 
members of the family, and that time may, therefore, run against 
all the members of the undivided family including the minor 
members thereof. [Surju Prasad v. Khwahtsh Ali (1), Bignes- 
wara vy. Bapayya (2) and Sadullah Khan v. Bhanamal. (3)] That 
doctrine, however, has no application to the circumstances of 
the present case. No doubt, the first two plaintiffs, together with 
their father Mahadeo Lal, formed a joint Mitakshara family ; 
but the property of which they recovered possession and in 
respect of which they now claim mesne profits, was not their 
ancestral property jointly owned by all the members of the family 
to which they belonged. It was property which they took by 
inheritance from their maternal uncle Wazir Lal ; it belonged 
to them exclusively, and their father never acquired any interest 
init. To assume that for the purposes of this property, the 
first two plaintiffs constituted by themselves a joint Mitakshara 
family, would be to support a fiction for which there is no 
foundation, either in fact orin analogy. It was pointed out by 
a Full Bench of the Madras High Court in Xaruppat v. Sankara- 
narayanan (4), that where on the death of a maternal uncle, his 
estate devolves by inheritance on his sister's sons, who at the 
time are undivided members of a Hindu family governed by the 
Mitakshara law, they take it as co-owners or tenants in cómmon 
without benefit of survivorship. This view is not inconsistent with 
the actual decision of their Lordships of the Judicial Committee 
in the case of Venkayyamma v. Venkataramanayyamma (5), 
which related to the position of daughters’ sons, and 
cannot, in my opinion, be .extended to sisters sons. 
If, therefore, the appellants, when they inherited the estate of 
their maternal uncle, were tenants in common without right 


(1) (1882) L T. R. 4 All. 612. (B) (1882) Pun. Rec, No, 58. 
(2) (1893) 1 L R. 16 Mad 436. (4) (1903) 1. L. R. 27 Mad 300. 
(5) (1902) L. R, 29 I. A. 156 ; I. L. R. 25 Mad. 678, 
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of survivorship in respect of such estate, the principle laid 
down in Sham v. Mohanunda (1) and Jhabbu v. Ganga (2), and 
subsequently affirmed by their Lordships of the Judicial Com- 
mittee in Ghartb-ul-lah v. Khalak Singh (3), namely, that 
a guardian of the property of an infant cannot properly be 
appointed in respect of the infant’s interest in the property of 
an undivided Mitakshara family, has no application. What, then, 
was the position of the parties in the present case, when the 
right to obtain mesne profits accrued? The appellants 
were both of them infants, and although each had a certi- 
ficated guardian, time did not run against either [/*#eolbas-v. 
Fogeshur (4)]. Subsequently, the elder brother attained majority 
on the 6th July 1897; his brother, however, still continued 
under disability. Could discharge, then, be given by the elder 
brother without the concurrence of the infant ? In my opinion, 
such discharge could not be given. No doubt, under the Common 
Law, where two or more persons have a joint action of tort in 
respect of a joint interest, any one of them may release it, make 
accord and accept satisfaction, or, it is presumed, waive it. 
[Phillips v. Clagett (5) and Wallace v. Kelsall (6).] Even under 
that law, however, if the joint claimant releases the claim in 
fraud of his co-plaintiffs and in collusion with the wrongdoer, 
the fraud is a good equitable reason to prevent the transaction 
being set up in answer to the action [De/Pothonter v. DeMattos (7).] 
The rule of the Common Law, however, has not been uniformly 
adopted in this country, as will appear from the cases of Manzur 
Ah v. Mahmud-un-nissa (8) and Sambhusa v. Gopal (9). In 
the former of these cases, which related to a debt, it was pointed 
out by Sir John Stanley C. J. that, as ruled in Szeeds v. Steeds (10), 
when aclaim is on a money bond to two or more obligees, 
the presumption in equity is that the obligees are tenants in 
common and not joint tenants of the debt, with the consequence 
that the discharge by one obligee cannot be set up as a defence 
as against the other obligee suing for his or their share of the 
debt. In the latter case, it was pointed out that the rule laid 
down in ZZusband v. Davis (11), that payment to one of two joint 
creditors is a good discharge of the joint debt, is based upon the 
(1) (1891) J. L. R. 19 Cale, 801. "' — (21 (1895) I. L, B. 17 All. 529. 


(3) (1908) L. R. 30 I. A. 165 ; LL R 25 All 407, 
(4) (1876) L. R, 3I. A 7 ; L L.R. I Calo. 228. 


(5) (1843) 11 M & W. 8t, (8) (1902) I. L. R, 95 All. 155. 
(6) (1840) 7 M & W. 264, 66 R. R. 707. (9) (1904) 1 Nay. L. R. 24. 
(7) (1858) El. Bl & El 461. (10) (1889) 22 Q. B. D. 537. 


(1D (1861) 10 C B 645; 84 R.R. 739. 
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assumption that the interests of joint creditors are joint Interests 
with right of survivorship. It may further be observed that, as 
pointed out in Jagat Tarini Dasi v. Nabogopal Chak (1), the 
principle laid down in Wallace v. Kelsall (2) has been consider- 
ably shaken by the recent decision of the Court of Chancery in 
Powell v. Brodhurst (3). Iam not prepared, therefore, to lay it 
down as an inflexible rule of law that where a joint right to sue 
arises out of a tort, one or some of the holders of such a right 
may give a discharge without the concurrence of the others ; in 
my opinion, as a general rule, one or some of the holders of 
such a right cannot give a discharge without the concurrence of 
the others, unless they are all partners or executors or members 
of a joint Hindu family, the manager of which has implied 
authority to bind all the members by a discharge given by him. 
As is explained in Pothier on Obligations, Part IT, Ch. 3, Art. 7 
and Appendix No. 11 (Vol. I, p. 145 and Vol. II, p. 55), the test 
to be applied is, whether it is the intention of the parties that 
each of the persons in whose favour the obligation is created, is a 
creditor for the whole; if so,a payment to one liberates the 
debtor against all the creditors ; if not, each is a creditor for his 
own share and cannot give a discharge for the whole obligation. 
[See also the judgment of Mr. Justice Mahmud in Kundhtya 
Lal v. Chandar (4). In the case before me, there is an additional 
reason why we should hold that the elder brother, upon attainment 
of majority, could not give discharge without the concurrence 
of his younger brother. The latter was at the time an infant, 
and a guardian had been appointed by the District Judge to take 
care of his property. To hold that the elder brother could give 
a valid discharge in respect of the entire claim, would, in 
substance, be to nullify the powers of the guardian. This view 
is supported by the cases of Balkrishna v. Naro (5) and Anando 
Kishore v. Anando Ktshore (6). In the former of these cases, it 
was held that where a right to sue is vested jointly in X anda 
minor, the administration of whose estate is in the hands of 
administrators appointed by the Court, it is not competent to X 
to give a discharge without the concurrence of the administra- 
tors. If this principle be applied to the facts of the case before 
us, it is clear that the elder brother, even though he had attained 
majority, could not give a discharge for the whole claim. It 


(1) (1907) 5 O. L J. 970 ; I. L. R 34 Calc. 805 at 321. 

(2) (1840) 7 M & W 964 ; 56 R. B. 707. 

(3) (1901) 2 Ch. 160. (5) (1888) Pom, P. J. 141. 

(4) (1884) I. L, R, 7 All 313 (8) (1886) I. L. R, 14 Calo. 50. 
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cannot, consequently, be maintained that this is a case in which 
time would run against both the brothers under the first part of 
Sec. 8 of the Limitation Act. So far, therefore, as the second 
plaintiff is concerned, his remedy against the first defendant is 
not barred by limitation. 

The question next arises, whether the claim of the first 
plaintiff is barred as against the first defendant. It was conten- 
ded by the learned vakil for the appellants that it is not barred 
under the second part of section 8. Section 8 provides as follows : 
when one of several joint creditors or claimants is under any 
such disability (that is, under the disability of minority, insanity 
or idiocy mentioned in section 7), and when a discharge can be 
given without the concurrence of such person, time will run 
against them all; but when no such discharge can be given, time 
will not run against any of them until one of them becomes 
capable of giving such discharge without the concurrence of the 
others. It appears to me to be clear that the language of the 
latter part, quite as much as of the former part of the section, 
applies only to cases in which the joint debt or claim is of such 
a character that a discharge can be given by one creditor or 
claimant without the concurrence of the others. The former 
part of the section refers to a case in which such discharge can 
be given when the right to sue accrues; the latter part con- 
templates a case in which such discharge may be given subse- 
quently, because one of the joint creditors or claimants acquires 
the legal capacity and power to discharge the debt or claim on 
behalf of all of them. In my opinion, neither part of the section 
has any application where the debt or claim, though joint, is of 
such a character that a single creditor or claimant cannot give 
a discharge so as to bind the others. Reference may in this 
connection be made to section 8 of the Limitation Act of 1871, 
the latter portion of which provided that “where no such dis- 
charge can be given, time will not run as against any of them 
until they all are free from disability." Under that provision of 
the law, it would follow that where the debt or claim is of such a 
description that it is not competent to one of the creditors or 
claimants to give a discharge without the concurrence of all, time 
would not run against any until aH had ceased to be under dis- 
ability. The language of section 8 of the present Limitation Act, 
however, is materially different, and it applies, as pointed out 
in Johnson v. Madras Railway Co. (1), only to cases where the 


(1) (1905) I. L, B. 28 Mad. 479. 
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joint creditors or claimants are persons whose substantive right 
is joint, that is, where more than one individual possesses the 
same indenticalsubstantive right ; the section does not apply 
to persons whose rights are distinct and different, but who are 
permitted to enforce such separate rights by one judicial 
process. In this view of the matter, it is not necessary to 
examine how far the four propositions laid down in Afinsa Bibi 
v. Abdul Kader (1), are of general application, and how far they 
may be reconciled with previous cases on the subject. We must, 
consequently, hold that the second part of section 8 does not 
apply to the present case, because even after both the brothers 
had attained majority, neither could give a discharge for the 
entire claim without the concurrence of the other. It follows 
that while the claim of the second plaintiff against the first 
defendant is saved from the bar of limitation by section 7 of 
the Act, the claim of the first plaintiff is not so saved. The view 
1 take is supported by the cases of duando Kishore v. Anando 
Kishore (2) and Manzur Ali v. Mahmudunntssa (3). 

The result, therefore, is that this appeal must be allowed, 
the decrees of the Courts below discharged, and the case remitted 
to the Court of first instance to be tried on the merits. The 
second defendant will be liable to both the plaintiffs for the 
whole mesne profits ; the first defendant will be, jointly with 
the second defendant, liable to the second plaintiff for that por- 
tion of the mesne profits which the latter can lawfully claim ; 
but,it is hardly necessary to add that whatever sum may be 
recovered from either defendant cannot be realised a second time 
from the other defendant. The claim of the first plaintiff as 
against the first defendant will stand dismissed. The appellants 
are entitled to their costs of this appeal and of the appeal 
before the District Judge ; the costs in the Court of the Subor- 
dinate Judge will abide the ultimate result. Under section 
13 of the Court Fees Act, a certificate will be granted to the 
appellants to the effect that they are entitled to a refund of the 
full amount of Court Fees paid by them upon the memorandum 
of appeal to this Court. 

B. M. Appeal allowed ; case remanded. 


(1) (1801) 1 L. B, 26 Mad 26 (88), ^ = (2) (186671. L. B, 14 Cale, 50. 
(3) (1902) I. L. R. 25 All, 155 
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Before Mr. Justice Mookerjee and Mr. Justice Holmwood. 
DASWANT SINGH AND OTHERS 


U 


SYED SHAH RAMJAN ALI" 


Damages for breach of contract, suit for— Limitation — Damages, how and 
when acerue—Assessment. of damages, principles of —Limitation Act (XV 
of 1877) Sch, 11, Art. 116— Eryress covenant, breach of— Indian Contract 
Aet (IX of 1877), See, 7T3— Collateral or consequential damages—Remote 
and indirect damages or loss, if recoverable. 


A contract may be broken quite as much by repudiation of liability 
under it, as by making it impossible to fulfil the terms of the contract. 

Art. 116 of Schedule II of the Limitation Act applies to a suit for com- 
pensation for the breach of a contract in writing and registered, and the suit 
is in time if ıt is commenced within six years from the date when the contract 
was broken, 

Where a party sustains a loss by reason of a breach of contract, he is, 
so far as money can do it, to be placed in the same situation with respect to 
damages, as if the contract had been performed, 

Robinson v Harman (1) referred to. 

Where two parties have made a contract which one of them has broken, 
the damages which the other ought to recelve in respect of such breach of 
contract, should be such as may fairly and 1easonably be considered, as arising 
naturally, that is, according to the usual course of things, from such breach 
of contract itself ; the damages may be such as may reasonably be supposed 
to have been in the contemplation of both parties at the time they made the 
contract, as the probable resnlt of the bieach of it. The damages, however, 
cannot include compensation for any remote and indirect loss or damages 
sustained by reason of the breach. 

Hadley v. Baxendale (2) and Graham v, Campbell (8) referred to. 

Where a person agrees to pay and discharge an incumbranee and neglects 
to perform his covenant within the time fixed therefor or within a reasonable 
time if none is flxed, the covenantee is ordinanly entitled to recover the 
present amount of the incumbrance, 


e Lethbridge v. Mytton (4), Carr v. Roberts (5), Ashdown v. Jugamells (6), 


Btout v, Folger (7) and Locke v, Homer (8) referred to. 
Appeal by the Defendant. : 


Suit for damages for breach of a contract. 
The facts of the case appear fully from the judgment. 


* Appeal from Original Decree No. 88 of 1905, against the decree of Babu 
Upendra Nath Basu, Subordinate Judge of Gaya, dated the 29th Sep- 
tember 1904 


(1) (1848) 1 Exch 850 (855), (3) (1878) 7 Oh D, 490 (494). 
(2) (1854) 9 Exch. 341 (854). - (4) (1881) 2 B. & Ad, 772. 

(5) (1833) 5 B. & Ad. 78; 89 K. R, 400.” < 

(6) (1880) 5 Ex. D. 280. 

(7) (1871) 84 Iowa. 71; 11 Am Rep. 138. 

(8) (1881) 181 Mass 93; 41 Am, Rep 199. 
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Babus Umakah Mukherjee, Makhan Lal, Bishen Pershad 
and Chandra Sekhar Pershad Singh for the Appellants. 
Maulvi Mahomed Mustafa Khan for the Respondent. 
C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—On the rzth July 1897, the plaintiff respon- 
dent executed in favor of the first defendant, appellant, a convey- 
ance of various properties owned by him for a consideration of 
Rs. 7,000, out of which he received in cash Rs. 449-15 annas, 
and the balance, Rs. 6,250-1 anna was retained by the purchaser 
for payment to certain specified creditors ofthe vendor. One 
of these creditors was Raghu Nandan Singh, in whose favor 
the plaintiff respondent had executed a mortgage bond for 
Rs. 1,500, on the 13th February 1895. The bond carried interest 
at I8 per cent. per annum, and on the date of the conveyance, 
the amount due thereunder, principal and interest, was stated to 
be Rs. 1,999-11 annas. The purchaser undertook the payment 
ofthis sum, and the conveyance contained a covenant under 
which the purchaser was to be responsible for the payment of 
whatever interest might accrue due to the creditor from that 
date and the vendor wasto have no concern therewith. The 
purchaser, however, did not make the payment, and the mort- 
gagee sued to enforce his security against the plaintiff on the 4th 
February 1898. He obtained an ex-parte decree on the 16th 
March, 1898, and had it made absolute in due course. On the 6th 
October 1898, the plaintiff called upon the defendant purchaser 
to satisfy the debt of which he had assumed payment. On 
the 12th November following, the defendant declined to make 
the payment. Meanwhile, the creditor proceeded with the execu- 
tion, and the roth December 1898 was fixed for the sale of the 
mortgage properties. The plaintiff was consequently compelled, 
with a view to save his properties, to raise money by way of 
loan, and on the 18th December 1898, he executed in favor of his 
mortgagee and his co-sharers, a mortgage bond for Rs. 2,539 
which was taken in satisfaction of the judgment-debt. The sum 
carried interest at 24 per cent. per annum, and the due date was 
fixed to be the 16th December, 1899. On the 14th November, 
1903, the plaintiff commenced thé present action for damages for 
breach of contract. The claim was resisted on various grounds 
of law and fact ; the defendant pleaded limitation, and contended 
that the breach was justifiable, and that in any event the damages 
claimed were excessive. The Subordinate Judge over-ruled all 
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these objections and gave the plaintiff a decree for the sum he had 
been obliged to borrow, namely, Rs. 2,539 together with interest 
at 2 per cent. per mensem from the date of the mortgage to the 
date of this suit ; he also allowed the costs incidental to the ex- 
ecution of the mortgage as well as interest pendente ite. The 
defendant has now appealed to this Court, and on his behalf the 
decision of the Subordinate Judge has been challenged on two 


‘grounds, namely, frsź, that the claim is barred by limitation, and 


secondly, that the damages have been assessed on an erroneous 
principle. 

As regards the first point taken on behalf of the appellant, 
it is clear that Art. 116 of the Limitation Act is applicable to the 
case. That article read with Art. 115 provides that a suit for 
compensation for the breach of a contract in writing registered, 
must be brought within six years from the time when the 


.contract is broken, or where there are successive breaches, from 


the time, when the breach in respect of which the suit is insti- 
tuted occurs, or where the breach is continuing, from the time 
when it ceases. The case before us is clearly neither of succes- 
sive breaches nor of a continuing breach. The question, there- 
fore, arises, when was the contract broken. The learned vakil 
for the appellant contended that the contract was broken on the 
date of the conveyance, inasmuch as the creditor ought to have 
been paid on that date. In our opinion, this argument is falla- 
cious. There was an express covenant that the purchaser would 
satisfy the debt due to the creditor, but there was no time speci- 
fied for the performance of the contract ; on the other hand, the 
clause by which the purchaser undertook to pay the interest 
which might accrue due to the creditor between the date of the 
conveyance and the date of the actual payment, indicates that the 
contract might be performed at any time when the performance 
was possible. In other words, the contract might be performed 
at any time before performance became impossible on account of 
the satisfaction of the debt by payment or novation. A contract 
may be broken quite as much by repudiation of liability under it, 
as by making it impossible to fulfil the terms of the contract. In 
the case before us, there was a breach by re-nunciation on the 
12th November 1898, when the defendant refused to perform 
the contract ; the refusal was absolute, distinct, and unequivocal. 
There was, further, a breach by impossibility on the 18th Decem- 
ber, 1898, when the mortgage debt which the defendant had 
undertaken to satisfy and which had passed frcm the dcmain of 
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contract into the domain of judgment, was extinguished by the 
consideration of the new mortgage bond. Whether, therefore, we 
assume that the contract was broken by refusal on the 12th 
November, 1898, or by reason of impossibility on the 18th 
December, 1898, the suit is amply in time. In this view of the 
matter, it is not necessary to examine the decision in Krishnan 
v. Kannan (1), in which it was held that Art. 116 applies where 
the breach is of an implied term of a contract in writing and 
registered. In the case before us, the term which has been 
broken is express and not implied, namely, the term to satisfy 
the creditor of the vendor, Under these circumstances, we must 
hold that the suit isin time, as it has been commenced within 
six years from the date when the contract was broken. 

The second point taken on behalf of the appellant raises a 
question as to the principle on which the damages for breach 
of contract are to beassessed. The learned vakil for the appellant 
contended that the damages ought to be assessed at the sum 
which might be due at the date of the institution of this suit 
upon the bond of 1895 which his client had undertaken to satisfy. 
In our opinion, this contention is not well founded. The prin- 
ciple upon which damages are to be assessed is, as Baron Parke 
observed in Robinson v. Harman (2), that where a party sustains 
a loss by reason of a breach of contract, he is, so far as money can 
do it, to be placed in the same situation with respect to damages, 
as if the contract had been performed. This necessarily leads to 
the two rules stated in Hadley v. Baxendale (3), namely, first, 
that where two parties have made a contract which one of them 
has broken, the damages which the other ought to receive in 
respect of such breach of contract, should be such as may fairly 
and reasonably be considered, as arising naturally, that 1s, accord- 
ing to the usual course of things from such breach of contract 
itself, and secondly, that the damages may be such as may 
reasonably be supposed to have been in the contemplation of 
both parties at the time they made the contract, as the probable 
result of the breach of it. The damages, however, cannot include 
compensation for any remote and indirect loss or damage 
sustained by reason of the breach [See Sec. 73 of the Indian 
Contract Act, :z/ (1) which shows, as observed in Graham v. 
Campbell, (4) that the law does not regard collateral or conse- 
quential damages arising from delay in the receipt of money.] On 


(1) (1897) I L. R. 21 Mad. 8, (3) (18541 9 Exch. 841 at 854. 
(2) (1848) 1 Exch. 850 at 865. (4) (1878) 7 Ch. D. 490 at 494, 
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these principles, it has been repeatedly ruled that where a person 
agrees to pay and discharge an incumbrance and neglects to 
perform his covenant within the time fixed therefor or within a 
resonable time if none is fixed, the covenantee is ordinarily 
entitled to recover the present amount of the incumbrance. 
[See Lethbridge v. Mytton (1), Carr v. Roberts (2), and Ashdown 
v. Jugamells (3).] The same rule has been adopted as well 
founded on reason and principle in Stout v. Folger (4), 
and Locke v. Homer (5), where all the English authorities on the 
subject were reviewed. If we apply these principles to the case 
before us, what is the position. On the 18th December, 1898, 
the measure of damages undoubtedly was Rs. 2,539. The 
vendor was obliged to borrow money to discharge this sum on 
that date, but he need not have waited for nearly five years before 
he brought the present suit for damages for breach of contract. 
There can be no question that the parties must have foreseen 
that if the defendant broke his contract, the plaintiff would be 
bound to raise money on interest to save his property. The loss, 
therefore, which the plaintiff has suffered in the shape of payment 
of interest on the sum raised, cannot be said to be remote and 
indirect. The Subordinate Judge finds that the rate of twenty- 
four per cent per annum was not, under the circumstances the 
loan was taken, unreasonably high, nor can it be suggested that 
the date fixed for repayment, namely, the 16th December, 1899, 
was unreasonably remote. If, however, the plaintiff has now 
become liable to pay a large sum of interest to his creditor, it is 
due to his want of diligence, as he might have brought the present 
suit immediately after he had been obliged to execute the 
mortgage of the 18th December 1898. If he had so sued, 
however, he would have been entitled to recover Rs. 2,539 with 
interest at twenty-four per cent per annum up to the due date, 
because his mortgagee would have been entitled, if he had been 
paid previously to the due date, to interest up to that date. 
The true measure of damages, therefore, is Rs, 2,539 with interest 
at twenty-four per cent from the 18th December 1898, to the 16th 
December 1899, and upon the sum determined to be due on 
that date, interest ought to run at six per cent per annum up to 


(1) (1881) 2 B. & A4. 772. (2) (1888) 5 B. & Ad. 78; 89 R. R. 4065. 
(3) (1880) 5 Ex. D, 280. 

(4) (1871) 34 Iowa 71 ; 1] Am. Bep. 188. 

(6) (1881) 181 Mass 99 ; 41 Am, Rep, 199. 
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the date of institution of this suit. The plaintiff will also have CIVIL, 
a decree for the incidental costs of the mortgage and execution "1907. 
proceedings, namely, Rs. 109 with interest as allowed by the 
Court below. If accounts are taken on this basis, it will be found 
that the plaintiff was entitled to Rs. 3,841, at the date of the 
institution of the suit ; the plaintiff will have a decree for this 
sum which will carry interest at the rate of six per cent per 
annum from the 14th November 1903, up to the date of realisa- 
tion. As regards the costs of this litigation, we are satisfied that 
there are no merits whatsoever in the defence, and the plaintiff, 
through no fault of his own, has been placed in a position of 
great difficulty by reason of the unjust act of the defendant. 
The plaintiff will, therefore, have the full amount of costs as  * 

allowed by the decree of the Court below and not merely in 

proportion to the sum now decreed [Mudhun Mohkun v. Gokul ° 
Doss (1).] He will also have his full costs in this Court. Each 

sum of costs will carry interest at the rate of six per cent per 

annum, that in the lower Court from the 29th September, 

I9o4, and that in this Court, from this date, up to the date of 

realisation. 

The result, therefore, is that this appeal must be partially 

,alowed and the decree of the Court below varied in the manner 

indicated, That portion of the decree which entitles the 

plaintiff to bring a separate action for damages on account of the 

decree passed against him on the 18th January, 1904 in Suit 

No. 45 of 1903 on the basis of the mortgage executed by him 

on the 18th December 1898, will be expunged; 


B. M. Appeal partly allowed. 
(1) (1866) 10 M. I. A. t63 
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Before Mr. Fustice Mookerjee and Mr. Justice Holmwood. 
GORA CHAND LURKI 


vU 


MAKHAN LAL CHAKRAVARTI AND OTHERS.” 
Dispute as to property—whether debidter or secular —Receirer—Sale by receiver 
—Sanction of Court—Validity of sale. 


There was a dispute as to whether certain property was really debutter or 
not. In the consequent suit, to which the claimants as well as the shebait were 
parties, a Receiver was appointed, who with the sanction of the Court, sold 
certain properties, The sale was now challenged by the successors in interost 
of the parties to the previous litigation, on the ground that the property was 


debutter and the sale invalid : 
Held, that in the absence of fraud, the sale could not be challenged, 
The principle upon which a decree against one shebarét binds his successor 


examined. 
Appeal by the defendant 


Suit for recovery of possession. 


The facts and arguments necessary for this report appear 
from the judgment. ' 
Dr. Rash Behary Ghose and Babu Hari Bhusan Mukherji for 
the Appellant. 
Babus Mahendra Nath Roy and Debendra Chandra Mallik 
for the Respondents. C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J .—This is an appeal on behalf of the first defen- 
dant in an action for recovery of possession of twenty-nine parcels of 
land, commenced against him by the plaintiffs respondents, who 
claimed the disputed property as sedazts of their family deity 
Sri Sritlswar Damodarjee Thakur. The title of the appellant 
is founded upon a conveyance executed in his favor on the 24th 
February, 1894, by the father of the first. plaintiff, the father of 
the second and the third plaintiff, their mother, who is one of 
the defendants to the present suit, a mortgagee who had a charge 
on the property, and Mr. Belchambers who was Receiver of the 
property in a litigation to which all these persons were parties. 
The circumstances under which the property was sold to the 
appellant and the grounds upon which his title is now challenged 
do not admit of any doubt or dispute, and may be briefly stated. 


* Appeal from Appellate Decree, No. 116 of 1905 against tbe decision of 
Babu Purna Chandra Banerji. Subordinate Judge of Midngpur, dated the 5th 
December 1904, confirming that of Babu Durga Prasad Ghose, Munsiff of 
Tamlook, dated the 80th March 1904, 
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The grandfather of the plaintiff, Damodar Charan Chakravarti, 
died on the zoth September, 1888, leaving behind him a widow, 
Monmohini, and two sons, Radhika, the father of the first plaintiff, 
and Banamali, the father of the second and the third plaintiffs. 
On the 20th February, 1889, Radhika instituted, on the original 
side of this Court, a suit against his brother and mother for 
partition of what he claimed to be ancestral joint properties. 
He alleged in his plaint that his brother claimed possession of 
certain properties as debutter properties of their family idol, that 
the alleged debutter was a mere pretence, and that the properties 
were secular and liable to be partitioned. He further prayed 
for the appointment of a Receiver during the pendency of the 
suit. The defendant denied that the debutter was a fiction, and 
contended that the property had been dedicated absolutely to 
the idol and could not be dealt with as secular property. On 
the 21st August, 1891, Mr. Belchambers was appointed Receiver 
with full powers under section 503, clause (4), of the Civil 
Proced ure Code, and was expressly authorised to sell, if necessary, 
any portion of the subject matter of the htigation. On the 
24th February, 1894, Mr. Belchambers sold to the present 
appellant some properties including the property now in dispute, 
for the purpose of meeting the costs of the litigation. Radhika, 
the then plaintiff, Banamali, the then defendant, and their 
mother Monmohini joined in the conveyance. Radhika and 
Banamali have subsequently died, and the plaintiffs who are their 
sons commenced the present action on the 9th September 
I903 for recovery of possession, upon declaration that the 
property is debutter and the sale is invalid. The first defendant, 
the purchaser, resisted the claim upon various grounds of fact 
and law; it is sufficient to state that he disputed the alleged 
debutter character of the property, denied that it was inalienable, 
and contended that the sale could not becancelled by the Court 
in which the suit had been instituted. The Courts below have 
found that the property was dedutter, that the sale was conse- 
quently void, and that the purchaser had not acquired any valid 
title. In this view of the matter, they have made a decree in 
favour of the plaintiff. The purchaser has appealed to this Court, 
and on his behalf, the decision of the Subordinate Judge has been 
assailed on four grounds, namely, frst, that having regard to 
the scope of the partition suit of 1889, it was not competent to 
the Courts below to question the validity of the sale made by 
the Receiver under the authority of the High Court; secondly, 
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CIVIL. that the dedication was not of the completest character and did 
1907. not create a valid debutter,; thirdly, that as it was a private 


endowment, it could be and was putan end to by the consent 


—— 
Gora Chand Lurki 
l of the representatives of the founder; and fourthiy, that the 


t. 
* Makhan Lal Chakra- 


varti. plaintiffs are not entitled to any relief until they refund the 
SH hase money with interest. 

M "E purc uu 

disse In support of the first point, it was argued by the learned 


Vakil for the appellant that the fathers of the present plaintiffs 

were parties to the suit for partition, that the point in contro- 

versy between them was, whether or not the disputed properties 

constituted valid dedutter and were liable to be partitioned, that 

the order for sale of the properties was binding upon the parties 

; to the suit, one of whom claimed them as his private property 
while the other claimed to hold them as sedast, that the order 
for sale, so long as it stands unreversed, is binding upon the 
original sebaiis in whose presence it was made, as also upon their 
successors, and that consequently the plaintiffs were not entitled 
to any relief in the present action. In support of this argument, 
. reliance was placed upon the case of Giridhari Lal Roy v. 
Paresh Nath Mukherji (1), which shows that under certain cir- 
cumstances, it is competent to a Court which has appointed a 

Receiver to authorise him to raise a loan which is to have prionty 

over all existing liens, and that such an order cannot be treated 

as a nullity, so long as it is not set aside in an appropriate pro- 

ceeding. It was contended, on the other hand, by the learned 

Vakil for the plaintiffs, respondents, that the idol was not a party 

to the partition suit, that the seba#i was made a party only in 

his personal capacity, and that to hold the order for sale binding 

upon the debutter estate, would be to allow two sedatts to convert 

debutter property into their private property through the inter- 

vention of the Receiver. In order to determine which of these 
arguments ought to prevail, it is necessary to advert for a 

moment to the scope of the previous litigation. The father of 

the first plaintiff cláimed the whole of the ancestral properties as 

secular estate liable to be partitioned, and challenged the right of 

the father ofthe second and the third plaintiff to hold it as dedutter. 

This position was controverted by the latter, and although the 

5 idol was not by name made a. party to the litigation, the only 
person who was competent to act as sedazt, if the property was 

really debrfer, was on the record, and the substantial question in 


(1) (1900) 4 C. L. J. 495. 
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dispute between the parties was as to the true character of the 
estate. As was pointed out by their Lordships of the Judicial 
Committee in Prosunno Kumari v. Golab Chand (1), and Pagadrn- 
dra Nath v. Hemanta Kumari (2), it is only in an ideal sense that 
property can be said to belong to an idol regarded as a juridical 
person, and that possession and management of the dedicated 
property belong to the sedas#. If, therefore, we look not merely to 
the form but to the substance of the previous litigation, we must 
hold that the debutfer estate was represented in the only manner 
in which it could have been possibly. represented. It follows, 
consequently, that it was quite competent to the Court to appoint 
a Receiver for the protection of the subject matter of the litiga- 
tion, and the subject matter of the litigation was not merely the 
share which was claimed by the then plaintiff, but the whole 
joint estate which was drawn into controversy Jbresh Nath 
Mookerjee v. Omerto Nath Mitter (3). If, therefore, the Court had 
jurisdiction over the subject matter of litigation, took it into its 
own custody, placed it in the hands of a Receiver, and authorised 
him to sell a portion of the property, the order was operative on 
the parties to the suit. It was binding on them, whether they 
were willing or unwilling, and the sale would be good as against 
them Wilkinson v. Gangadhar Sirkar (4). No doubt, a pur- 
chaser at a sale by a Receiver can take only such interest in the 
property as is possessed by the parties to the action in which he 
is appointed ; but his title, though it may be challenged by a 
person who is not a party to the suit and who does not claim 
under any of the parties tothe litigation, is binding upon all parties 
who are concluded by the order [Beach on Receivers, sections, 732- 
735 ; Alderson on Receivers, section 604]. It was argued, however, 
by the learned vakil for the respondents, that although the order 
for sale might be binding upon persons who were parties to 
the previous Jitigation, it is not binding upon the present sedaits. 
In our opinion, this contention is entirely unfounded. As was 
pointed out by their Lordships of the Judicial Committee in 
Prosunno Kumari v. Golab Chand (1), a judgment obtained 
against a former seba is binding upon succeeding sebaris who 


in fact form a continuing repesentation of the idols pro~ 


perty. To the same effect are the decisions in Maharanee 
Shibessouree Debra v. Mothooranath Acharfo (5), and Kissnonund v. 


(1) (1875) L. R 2 I. A, 146 at 152; 14 B. L. R. 450 at 459. 

(2) (1904) L. R. 81 I. A. 208 at 210 ; I, L. R. 82 Calc, 120 at 141. 

(8) (1890) I. L. B. 17 Calc. 614. (4) (1871) 6 B, L. R. 486 at 494, 
(5) (1809, 18 M. I. A. 270, at 276, 
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VEU Nursingh Doss (1). This doctrine is based upon a perfectly intelli- 
1907, gible principle; although one seba#f can hardly be said -to. claim 

Gora Chand Larki  YNd€er his predecessor, yet as the sedattfor the time being completely 
TT m Dada: represents the Aent tier estate, a decision against one sebatt 
varti binds successive sebaiis by reason of the jural relation between 
Mikena Z. the ofice and the land. To put the matter in another way, the 
— successors of the parties, that is, those who succeed to their 
rights, are regarded the same as the original parties, and it is on 

this ground, thàt a judgment for or against the.original parties 

has the same effect with respect to those who have succeeded 

them [Herman on Estoppel, section 171 VolIp.185] The 

principle is analogous to that upon which reversioners have been 

. held to be bound by decisions obtained against a Hindu widow 

in possession of her husband's estate Katama Natchiar v. Raja 
of Shiwagunga (2) The rule is of course subject to the 
qualification, that the previous order or judgment was obtained in 
good faith and without collusion. It follows, consequently, that 
the order for sale which was made in the previous litigation 
cannot be questioned or attacked collaterally in the present 
action ; the plaintiffs are quite as much bound by the order for sale 
as their fathers in whose presence the order was made. If they 
seek to challenge the propriety or validity of the order, they 
must take their chance before the Court which made it, and no 
new or independent action can be entertained to set aside 
the order and the sale made by virtue thereof. On these grounds, 
we think that the rule that a sale by a receiver, made under 
the order of Court, cannot, in the absence of fraud, be attacked 
collaterally by persons who were parties to the proceedings or 
by their representatives, is based on sound principle. [Melen v. 
Moline, (3) Farmer v. Central (4) Bradley v. Marine (5)]. The 
^ position of the plaintiffs might have been different, if they had 
alleged and proved that the order had been obtained by fraud, 
for in such a case, a suit might lie, upon well established prin- 
ciples, to declare that the order is tainted with fraud and is 
inoperative. [See the decision in Nistarint Dossi v. Nundo Lal 
Bose (6), affirmed on appeal by this Court, and by the Judicial 
Committee, Benod Behari v. Nistarint (7) ; see also Hackley v. 


(1) (1868) Marshall 485 at 489. (2) (1868) 9 M. I. A. 608. 
(8) (1888) 131 U. 8. 352, 
(4) (1888) 6 Mo Crary 421 ; 17 Fed. Rep. 768. 
(5) (1879) 8 Hughes 26 ; 8 Fed. Cas 1172. 
(8) (1903) I. L. B. 80 Calc. 869, affirming (1899) I. L, R. 26 Calc, 891. 
(7) (1805) L. R, 82 I, A. 193; 2 C. L, J. 180. 
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Draper (1), Tteruan v. Wilson (2); Dobson v. Pearce (3), Beach 
on Receivers, section 729, Alderson on Receivers, section $99]. 
If, however, any attempt had been made by the present plain- 
tiffs or their predecessors to challenge the validity of the order 
for sale before the Court which made the order, they could not 
possibly get it reversed unless they offered to re-imburse the 
purchaser of the money paid by him Drake v. Goodridge (4); 
this, however, would not suit them, as the obvious object 
of the presentlitigation is to take away the property from 
the purchaser, and at the same time, retain the benefit of 
his money. It may further be observed, that so far as 
the facts have been found, there does not appear to be 
any substantial ground upon which the propriety of the 
order for sale can be successfully questioned. The sale was 
effected to meet the costs of a litigation in which the title to the 
debufler property was in controversy. As has been repeatedly 
held, there is no absolute prohibition against tbe alienation of 
endowed property by the manager for the time being, and alie- 
nation of endowed property for the necessary purposes of pre- 
servation or maintenance of the endowment is lawful [ Doorga 
Nath v. Ram Chunder (5) Parsatam Gir v. Dastgir (6)]. Under 
these circumstances, it was quite competent to the Court to 
authorise the Receiver to sell a portion of the subject of litiga- 
tion, as such a measure became necessary to preserve the interest 
of the parties. [Crane v. Ford (7)] It is not necessary 
in support of this view to rely upon the principle which under- 
lies the case of Girtdhart Lal v. Paresh (8) ; that case does appear 
to raise a question of some nicety as to how far the appointment 
of a Receiver vests in the Court absolute control over the property 
or general authority to displace vested liens [Alderson on Receivers, 
section 313]. That the Court has power, under exceptional cir- 
cumstances to create prior liens, appears to be the view adopted 
by the learned Judges of the Supreme Court of the United 
States [Aneeland v. American Loan Co (9).] This question, how- 
ever, need not be further pursued. The first point taken on behalf 
of the appellant must be answered in his favour. In this view 
ofthe matter, it is unnecessary to examine the other grounds upon 
which the decision of the Court below was sought to be assailed. 


(D) (1875) 15 Siokel N, Y 88. (2) (1822) 6 Johnson N, Y. 411. 
(B) (1854) 2 Kernan N. Y. 158. 

(4) (1869) 6 Blatchford 581; 7 Fed Cas. 1081. 

(5) (1870) L. E, 4 I. A. 52 ; I. L. R, 2. Calo. 841. 

(6) (1908) I. L. R 25 AIL 296. (7) (1824) Hopkins N. Y, 114. 

(8) (1908) 4 O. L. J. 495. (9) (1889) 186 U. 5, 89, 
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The result, therefore,'is that this appeal must be allowed, 
the decree of the Subordinate Judge reversed, and the suit dis- 
missed. The appellant wil have his costs in this Court, but 
each party will pay his own costs in both the Courts below. 


N. K. B. Appeal allowed. 


Before Mr. Justice Mookerjee and Mr. Fustirce Holmwood. 
LALA HAKIM LAL AND OTHERS 


v. 
MOOSHAHAR SAHOO AND OTHERS.” 
AND 
KAMPTA PROSAD 


vU 


MOOSHAHAR SAHOO AND OTHERS." 


Fraudulent oonceyance, suit to set aside— Ciril Procedure Code, (Act XIV of 
1882), Seo. 283—Tranafer of Property Act (IV of 1882), Sec. 59— 
Tranafer to defeat or delay creditors— Creditors, if all should join—' Good 
faith,” meaning and test of — Consideration and good fa, if essential to a 
valid transfer—Creditor, transfer im farour of, Jor pre-ewiating debt, 
if legal. 

A transfer made gratuitously, the effect of which is to delay, if not to 
defeat the creditors, may be presumed to have been made with intent to 
defraud and is voidable at the option of any person who has been defeated 
or delayed thereby. 

A euit to set aside a conveyance alleged to be fraudulent within the 
meaning of section 58 of the Transfer of Property Act must be brought by, 
or on behalf of all the creditors, = 

Burjor v, Dhunbat (1), Jahrar v. Devas (2), Chwüerpwt v. Maharaj 
Bahadur (3) and Reese River Silver Mining Co. v. Atwell (4) referred to. 

But where such an objection to the frame of the suit was not taken in 
the Court of first instance, the Court of appeal may, if it so thinks, allow 
the plaintiffs an opportunity to amend the plaint, so as to make the suit one 
on behalf of themselves and all other creditors of the transferor. 

In order to establish the validity of a conveyance impeached as fraudulent 
on creditors, it is not enough to prove that it was for consideration ; it must 
also be proved that it was made in good faith. 

Ishan Chunder v, Bishu Sirdar (5) referred to. 

The test of good faith is whether the transfer ie a meje cloak for retaining 
a benefit to the grantor or whether it was intended thereby that the grantec 
should have the property and keep it. + f ; 

* Appeals from Original Decree Nos. 483 and 440 of 1004 against the 


decree of Babu Purna Chandra Dey, Subordinate Judge, Mozuffei pore, dated 
the rd and 30th July 1904. "d 
(1) (1891) I. L. R 16 Bom. 1 (19). (8) (1804) L. R. 82 I. A. 1 (16). 


(2) (1902) I. L. R. 37 Bom. 146. (4) (1869) L. R, 7 Eq. 847. 
(5) (1897) I. L, R. 24 Calo, 825. 
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have been argued, one after the other, and we propose to deal 
with them separately. As regards the conveyance executed in 


favour of Lala Hakim Lal which was the subject-matter of suit , 


No. 73 of 1903 in the Court below, the question arises in appeal 
No. 433 of 1904. As regards the conveyance of Kanta Prosad 
which was the subject matter of suit No. 74 of 1903, the question 
arises in appeal No. 440 of 1904. We shall take up the latter 
case first, because no serious argument was advanced on behalf of 
the appellant to show that the decision of the Subordinate Judge 
15 erroneous. 

As regards the conveyance executed in favour af Kanta 
Prosad, we may observe that the consideration recited in it pur- 
ports to be a sum of Rs. 11,835 composed of two items, namely, 
a sum of Rs. 5,500 alleged to be due to the present plaintiffs and 
another sum of Rs. 6,335 stated to be due to the purchaser. The 
deed sets forth that out of the total consideration, Rs. 5,500 was to 
be paid to the present plaintiffs in part satisfaction of their claim 
under their usufructuary mortgage of the 24rd April, 1890, and 
the remainder Rs. 6,335 was to be applied in satisfaction of the 
sum due under a registered mortgage bond executed by the vendor 
in favour ofthe purchaser on the 14th October 1900. The 
Lower Court has found on the evidence that no portion of the 
consideration money was ever advanced by the purchaser. The 
sum of Rs. 5,500 which was alleged to be dueto the present 
plaintiffs under their usufructuary mortgage was admittedly never 
paid to them. The debt of Rs. 6335 which was alleged to be due 
to Kanta Prosad under a registered mortgage bond is proved 
to be entirely fictitious. Under these circumstances, the Subordi- 
nate Judge held that the conveyance executed in favour of Kanta 
Prosad was absolutely devoid of consideration and consequently in- 
operative. The learned vakil for the appellant has very fairly 
conceded that he can not possibly challenge the accuracy of the 
facts found by the Subordinate Judge, and after examination of 
the evidence on the record, we are satisfied that the findings at 
which the Court below arrived, cannot be successfully assailed. 
We must take it, therefore, that the transfer in question was made 
gratuitously ; and that the effect of the transfer has been to 
delay, if not to defeat, the creditors of the transferor, cannot be 
questioned. It follows, consequently, under section 53 oA he 
Transfer of Property Act that the transfer was voidable at the 
option of any person who has been defeated or delayed thereby, 
because the transfer may be presumed to have been made with 
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CIVIL. intent to defraud. Under these circumstances, we must hold that 

1907. ` the transferee has not acquired any valid title to the properties 

covered by the conveyance of the 2nd September, 1901 executed 

by Krisna Benode Upadhya in favour of Lala Kanta Prosad. The 

an plaintiffs are, therefore, clearly entitled to the declaration which 

npe Prosad ^ has been madein their favour. In this view of the matter, 
Mooshahar Sahoo. ppeal No. 440 of 1904 fails and must be dismissed with costs. 

Mookerjee, J. As regards the conveyance executed in favour of Lala Hakim 

E Lalonthe znd September 1901, the Subordinate Judge has 

found that it was for consideration. This finding has not been 

assailed before this court on behalf of the plaintiffs respondents, 

and after an examination ofthe evidence on the record, we are 

. satisfied that it cannot be successfully impeached. The convey- 

ance recites that the transferor Krisna Benode was indebted to 

the transferee Lala Hakim Lalto the extent of Rs. 30,309 and 

° was also indebted to the extent of Rs. 12,347 to various other 

creditors whose debts are specifically set out in the document, 

The total amount of indebtedness of Krisna Benode at the time 

: of execution of this document, so far as the creditors mentioned in 

the document were concerned, therefore, amounted to Rs. 42,656, 

and the deed purports to convey to Lala Hakim Lal various pro- 

perties in satisfaction of those debts. The purchaser was to set 

off against the consideration for the conveyance, the debt due to 

himself, and the remainder of the consideration was to be left 

in deposit with him for payment tothe other creditors, for the 

obvious reason that most of the debts were secured by mortgages. 

Now it has been satisfactorily established in the present litigation 

that the debts mentioned in the document all represented genuine 

transactions, and the learned Subordinate Judge has found that 

they were in reality due at the time of the execution of the con- 

veyance. He has further found that not only has the debt due 

to the purchaser been satisfied by a set-off against the considera- 

tion for the deed, but also that the sum left in deposit with the 

transferee for payment to the other creditors has been duly 

E applied in discharge of their claims. These facts have not been, 

and, upon the evidence on the record as it stands, cannot be 

controverted. The Subordinate Judge, however, has declared 

e the conveyance inoperative, because in his opinion, the effect 

ofit was to give an undue preference to some out of the many 

creditors of the transferor. This conclusion has been assailed 

on behalf of the appellants substantially on three grounds, namely, 

first, that inasmuch as the case of the plaintiffs was that the con- 
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veyance was nominal and without consideration, and as this case OIVIL. 
has failed, they are not entitled to succeed on the ground that 1907. 
» LI * " Mmm, ma 
the transaction was in fraud of the creditors of the transferor; yore Hakim Lal 
secondly, that if the action be treated as one to set aside a fraudu- t . 
Mooshahar Sahoo 


lent conveyance under section 53 of the Transfer of Property Act, ond 

it has not been properly framed inasmuch as a suit of this des- pampes E rosad 
cription can be maintained only by, or on behalf of, all the credi- Mooshahar Sahoo. 
tors of the transferor ; and thirdly, that in any event, the convey- Mookerjee, 9: 
ance is not void or voidable undér section 53 of the Transfer of um 
Property Act merely on the ground that by means of it, preference 

was given to some among the many creditors of the- transferor. 

In support of his first contention, it has been argued bythe | . 
learned vakil for the appellants that the suit was in substance one |] . 
under section 283 of the Civil Procedure Code, that the object of 
it was to establish the right which the plaintiffs claimed unsuc- 
cessfully in the execution proceedings, and that the only ground 
upon which they impeached the validity of the conveyance was 
that it was without consideration and a mere device on the part of 
the transferor to keep his property out of the reach of his creditors. 

It must be conceded that there is considerable force in this 
contention. An examination of the plaint as a whole convinces 

us that the suit was not framed with a view to obtain a declara- 

tion that the transfer in question was voidable at the option of 

the plaintiffs because it had been made with intent to defeat or 
delay the creditors of the transferor. It is not necessary, how- 
ever, to deal with this aspect of the case in detail, because, in : 
our opinion, the appellants are entitled to succeed upon the 
mierits. 

In support of his second contention, it was argued by the 
learned vakil for the appellants that a suit to set aside a convey- 
ance alleged to be fraudulent within the meaning of section 53 
of the Transfer of Property Act must be brought by, or on behalf 
of, all the creditors, and that the suit which had not been brought 
on behalf of all the creditors was not maintainable in its present 
form. In our opinion, this contention is manifestly well founded. 
It was pointed out by Mr. Justice Telang in the case of Burjorjt 
v. Dhanbat (1), that a claim to set aside a deed of settlement on 
the ground that it is fraudulent and void as against the creditors, 
can only be enforced ina suit either filed by all or on behalf of, 
and for the benefit of, all the creditors. The same view was 
adopted by Sir Lawrence Jenkins C. J. in /shvar v. Devar (2), 


(1) (1891) I, L. R. 16 Bom, 1 (19). (2) (1902) I. L. R. 27 Bom, 146. 
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CIVIL, in which it was ruled that.when a creditor sues to set aside a 

1907, deed executed by his debtor on the ground that the deed was 

Lala Hakim Lal VOldable under section 53 ofthe Transfer of Property Act, the 

° t. creditor can only sue on behalf of himself and all the other credi- 
Mooshahar Sahoo TNT : - : 

and tors. This view receives support from the decision of their Lord- 

ampte CON ships ofthe Judicial Committee in the case of CAutierput v. 

Mooshahar Sahoo. Moharaj Bahadoor (1). The question there arose as to the validity 

Mookerjee, J. Of certain transfers alleged to have been made to one Chutterput. 

aoe The transfers were challenged under section 52 of the Transfer of 

Property Act, and it was suggested that if they were not actually 

void under that section, they were at least voidable under section 

53 of the Act at the instance of the plaintiffs who had been even- 

.  tually defeated and defrauded thereby. Their Lordships held 

that an issue upon such a question could be raised and a decree 

could be made only in a suit properly constituted for the purpose, 

and that the suit as framed which was between the purchaser on 

the one hand and ope only of the creditors on the other, was not 

so constituted either as to parties or otherwise. This view, it may 

be observed, is in harmony with what has been regarded as the 

settled rule in England, where it has been held that if the settlor 

is alive and not a bankrupt at the time the action is brought to 

set aside a conveyance on the ground that it was voidable under 

Stat. 13 Eliz. ch. 5, it should be by a creditor or creditors 

on behalf of himself or themselves and all other creditors of the 

settlor. (See Reese River Stlver Mining Co. v. Atwell (2); see 

. also White and Tudor's Leading Cases on Equity, 7th Edition 

vol. II p. 882). The rule appears to us to be based upon a perfectly 

sound and intelligible principle. To allow one creditor to im- 

peach the validity of a conveyance would expose the transferee to 

separate attack by different creditors, each of whom might litigate 

the same question in a different suit, and it is not inconceivable 

that the Court might arrive at different conclusions in different 

suits brought at the instance of different creditors. We must, 

therefore, hold that if the present suit be regarded as commenced 

under section 53 of the Transfer of Property Act with a view 

to obtain a declaration that the conveyance in question is void- 

able at the instance of the creditors of the transferor, the suit 

has not been properly framed and is not maintainable. It was 

argued, however, by the learned vakilfor the plaintiffs respon- 

. dents that as this objection to the frame of the suit was not taken 

in the Court below, it is too late for the appellants to raise it 


(1) (1904) L. R. 32 L A, 1 (15). (2) (1869) L. R. 7 Eq. 847. 
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now, and that, in any event, if the objection prevails, the plaintiffs GTVT, 
ought to be allowed an opportunity to amend the plaint, so as 1907, 

to make this a suit on behalf of themselves and all other creditors rates Hakim Lal 
of the transferor. It cannot be disputed that there 1s considerable 
‘force in this contention. Although, therefore, we must hold that 
the second ground taken on behalf of the appellants ought to E 
prevail, we are not disposed to dismiss the suit on this ground Mooshahar Sahoo. 
alone, and we must consequently examine the validity of the Mookarjee, J. 
third ground upon which the judgment of the Subordinate x 
Judge is assailed. 

The third ground taken on behalf of the appellant was that, 

as the transfer was for adequate consideration, as it was not a 

mere cloak for the ultimate benefit of the transferor himself, . 

and as most of the debts which were satished out of the con- 
sideration for the deed were secured by mortgages, the trans- 
action is not voidable under section sa of the Transfer of Pro- 
perty Act. In support of this position, reliance was placed on 
the cases of Alton v. Harrison (1), Exparte'Games (2), Wood v. 
Dixie (3), Sankarappa v. Kamayya (4), Tillak Chand v. Jitamal (5) 4 
Rajan Harp v. Ardeshir (6), Bhagwant ~x Kedari (7), Hanifa 
Bibi x. Punnamma (8), Mahammaduntssa xv Bachelor (9) and 
Ramasamtia x. Adinarayana (10). It was contended, onthe other 
hand, by the learned vakil for the plaintifs respondents, that it 
was not enough to examine whether the conveyance which is the 
foundation of their title was for consideration, but that the Court 
must also investigate whether or not it was Jdonajide; and in 
support of.this proposition, reliance was placed upon a passage 
from the judgment of this Court in the case of Jshan Chunder 
v. Bishu Strdar (11). We are of opinion that in order to establish 
the validity of a conveyance impeached as fiaudulent on creditors, 
it is not enough to prove that it was for consideration, it 
must also be proved that it was made in good faith. The 
question, however, remains, under what circumstances may a 
transfer be said to have been made in good faith ; to determine 
this, we have to consider the provisions of section 53 of the 
Transfer of Property Áct. That section, in so far as it applies 
to the present case, provides that every transfer of immoveable 
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property made with intent to defeat or delay the creditors of the . 
(1) (1869) L R. 4 Ch. App. 622. (6) (1879) I. L. B. 4 Bom. 70, 
(2) (1878) 12 Ch. D. 514. (7) (1900) I. L. B. 25 Bom. 202, " 
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transferor, is voidable at the option of any person so defrauded, 
defeated or delayed ; but this does not impair the rights of any 
transferee in good faith and for consideration. / The section, as is 
well known, is founded upon Stat. 13 Eliz. ch. 5, although there 
has been some divergence of judicial opinion as to how far the 
Indian Law as comprised in section 53 of the Transfer of Pro- 
perty Act was intended to vary from the English Law as laid 
down in the Statute of Elizabeth [See Bhagwant v. Kedari (1), 
Jshaun Chunder v. Bishu Sirdar (2), the former of which supports 
the view that the section under consideration did not alter 
the pre-existing law governing these matters, and the latter 
supports the view that although the Statute of Elizabeth forms 
a substantial part of the ground work of section 53, its language 
is different, and the Indian Code goes much further than the 
English Statute]. One point, however, is fairly beyond the 
domain of controversy. ,The third paragraph of section 53, 
which lays down that nothing contained in the section shall 
impair the rights 'of any transferee in good faith and for consi- 
deration, is based upon Stat. 13 Eliz. Ch. 5, section 6 which pro- 
tected transfers made upon good consideration and bonafide. 
We may take it, therefore, that the Legislature, when it used the 
words “good faith” in section 53, did not intend to depart from the 
interpretation which had been put upon the term bonafide in the 
Statute of Elizabeth. Reference to English authorities, under these 
circumstances, is not only legitimate but essential; as was observed in 
Mansell v. Reg.(3), if a statute upon which a particular construction 
has been long put, is re-enacted 515511115 verbts, this-construction 
must be considered to have the sanction of the Legislature ; like- 
wise, if Acts are framed using the forms of words or clauses in prior 
Acts which have received judicial construction, unless a contrary 
intention appears, the Courts will presume that the Legislature 
has adopted the judicialinperpretation, or has used the words 
in the sense attributed to them by the Courts ; this view is 
amply supported by the observations of James L. J. in Æxp. 
Campbell (4), ^ and of Lord Coleridge C. J, in Barlow v. 
Teal (5), and is in no way inconsistent with the rule laid down 
in Bank of England v. Vaghano (6), and Norendra Nath vw. 
Kamalbasini (7), to the effect that the language of an enact- 


(1) (1900) I.L R 25 Bom. 202. (4) (1870) L. R. 6 Ch. App 708. 
(2) (1897) I. L. R, 24 Calo, 895, (5) (1885) 15 Q B. D. 408. 
(3) (1857) BE. & B, 54 at p. 73. (6) (1891) A. C. 107, 
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ment by which the law is codified, must receive its natural meaning CIVIL, 
without an assumption that the probable intention of the Legisla- 1907. 
ture was to leave unaltered the law as it existed before. If weturn, i Hakim Lal 
therefore, to the leading authorities in England upon the matter, t f 
we find that in Middleton v. Pollock (1), Sir George Jessel observed ee pane 
that the meaning of the Statute is that the debtor must not Kampta Prosad 
retain a benefit for himself; it has no regard whatever to the Moochnhar Sahoo. 
question of preference or priority among the creditors of the Moskerjee, J. 
debtor. A settlement, therefore, which preferred certain credi- PS 
tors and tended to defeat others might be good under the Statute 

of Elizabeth. Nor, again, is it material under that Statute, whether 

the assignment by the debtor is of the whole of his property, 

present or future, or of any part of it. Again, Lord Justice Thesiger _ : 

in Zxparte Games (2) quotes with approval the words of  ' 
Giffard L. J. in Alton v. Harrison (3): “I have no hesitation in 
saying that it makes no difference in regard to the Statute of 
Elizabeth whether the deed deals with the whole or only a part 

of the grantor’s property. Ifthe deed is donafide, that is, if it is 

not a mere cloak for retaining a benefit to the grantor, it is a . 
good deed under the Statute of Elizabeth." It 1s clear, therefore, 

that a deed is dovafide within the meaning of the Statute of 

Elizabeth if it 1s not a mere cloak for retaining a beneft 

to the grantor. A similar construction has been put upon 

section 53 of the Transfer of Property Act. Thus, in 

Nutha v. Maganchand (4), Mr. Justice Chandavarkar pointed 

out that the test of good faith is, whether the transfer is a mere 

cloak for retaining a benefit to the grantor, or whether it was 

intended thereby that the giantee should have the property 

and keep it. The same view was adopted in the case of 
Mahammadunissa v. Bachelor (5), in which the learned Judges 

observed that the test of good faith is, whether it was a genuine 

or colourable transaction, and poiated out that, as laid down by 

Denman C. J. in Wood v. Drxre (6), if a conveyance is made 

bonafide and with a full intention that the property should be 

parted with, it will not be fraudulent if made with intent to 

defeat a pending or an intended execution, for such a motive 

does not defeat the assignment. Substantially the same view 

appears to have been adopted under the law as it existed before í 
section 53 of the Transfer of Property Act was added to the 


(1) (1876) 2 Ch. D. 104 at 108. (4) (1908) I. L. B. 27 Bom. 322. 
(8) (1879) 12 Ch. D. 314 at 824. (5) (1905) L L, B. 29 Bom. 428, 
(8) (1869) L. B, 4 Oh, App, 622 at 626. (6) (1815) 7 Q.B, 892 ; 68 R.B. 590. 
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statute book. As an example, reference may be made to 
Sankarappa v. Kamayya (1), where it was ruled that if there isa 
real transaction between the parties for valuable consideration, 
whether it be by way of sale or mortgage, the transaction is 
valid even as against a creditor, though the object may have 
been to defeat an expected execution. To the same effect are 
the cases of Zillakchand v. Fitamal (2, Rajan  Harji vw. 
Ardeshir (a), and Ramasamtia v. Adinarayana (4). If the test laid 
down in these cases is applied to the circumstances of the present 
litigation, it is obvious that the plaintiffs are inevitably placed 
out of Court. It has not been, and cannot be, disputed that 
the transfer was for adequate consideration; and was in no sense 
a mere cloak for the benefit of the grantor ; it must be taken, 
therefore, that the transaction was not only for consideration, but 
was also entered into in good faith, and canriot consequently be 


successfully assailed. 


Our attention, however, was invited to a passage inthe 
judgment of this Court inthe case of Jshan Chundar v. Bishu 
Sardar (5), in which the learned Judges overruled the extreme 
contention that all that is necessary to impress upon a transfer 
the character of good faith within the meaning of section 53, 
is to prove that the transfer is real, and that although the 
transferee may share the intention ofthe tiansferor to defeat 
or delay the creditors, he is still a transferee in good faith. It was 
argued by the learned vakil for the appellants that the rule thus laid 
down in /shan Chunder v. Bishu Sardar (5), is inconsistent with 
what has been accepted as the settled construction of the Statute 
of Elizabeth, and in support of this view, reliance was placed upon 
Wood v. Drxie (6) and Hale v. Saloon Omnibus Co. (7). After 
careful examination of these and other cases to which we 
shall presently refer, we are not prepared, however, to hold 
that they lay down any inflexible rule which might rightly be 
regarded as in conflict with the observations contained in the 
judgment of this Court in Jshan Chunder v Bishu Sirdar (5). 
The decision in Wood v. Dixie (6), goes no further than determining 
that the intent to defeat a particular creditor in the case ofa 
bonafide sale for value, does not, per se, as a matter of law, render 
the conveyance fraudulent. We may refer to the judgments in 
in re Moroney (8) in which the case of Wood v. Dixte (6) is analysed, 


(1) (1866) 8 Mad. H O R. 981. (5) (1897) I L. R. 24;Calo. 825. 
(9) (1878) 10 Bom. H. O R. 906. — —(6) (1845) 7 Q.(B, 892 :.68 R, R. 580, 
(3) (1879) I. L. B. 4 Bom 70 — (7) (1859) 4 Drewry 492. 


- (&) (1897) I. L, R, 20 Mad, 463, (8) (1887) L. R. 21 Ir. 27. 
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and the true foundation of the decision explained. We agree 
with the observation of Palles C. B. that if the intent of the 
transferor is not only to sell the property but forthwith to 
abscond with the proceeds so as in effect to withdraw the 
property from the fund available for the creditors without pro- 
viding an equivalent, in such cases there would be an intention 
to defraud creditors, which, if the purchaser had notice of it, would 
avoid the sale. To put the matter in another way, although a transfer 
which is a mere cloak for the retention in the grantor of a benefit 
in the property transferred, is not a transfer in good faith, the test 
is by no means exhaustive; there may be cases in which the 
transferee is intended to take an absolute title in the property, 
but the object of the transfer is to convert land into money and 
thus place it beyond the reach of the creditors of the grantor ; 
a transfer of this description cannot legitimately be regarded as a 
transfer made in good faith. A similar view appears to have 
been adopted by the learned Judges of the Madras High Court in 
Chidambaram v. Sami Atyar (1), when they declined to give effect 
to the contention that wherever there is any real consideration, 
however small, for the transfer, the question of intention is 
immaterial, and the transaction must be held to be one entered 
into in good faith, and, therefore, not inoperative as against credi- 
tors, even though it was in fact intended to delay or defeat credi- 
tors, and had the intended effect. After a careful examination 
of the authorities on the subject, we are disposed to hold that 
under the Transfer of Property Act, as under the Statute of 
Elizabeth, good faith, as well as consideration, is made, in terms, an 
essential condition of the validity of a transfer, and that there 
may be cases in which a transfer, although made for consideration, 
may be voidable on the ground that it was made wala fide, 
in other words, in the language of Lord Coke, " a good considera- 
tion doth not suffice, if it be not also donafide | Zwyne's Case (2)"]. 

The distinction is supported by a considerable body of 
authorities. Lord Mansfield said: in discharging a Rule for a 
new trialin Cadogan v. Kennett (3): ‘If the transaction be not 
bonafide, the circumstance of its being done for a valuable con- 
sideration will not alone take it out of the Statute. I have 
known several cases where persons have given a fair and full 
price for goods, and where the possession was actually changed, 
and yet being done for the purpose of defeating creditors, the 
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transaction has been held fraudulent and therefore void." 
To the same effect are his observations in Worse/ey v. DeMattos (1), 
in which he said that if a man, knowing that a creditor has 
obtained a judgment against his debtor, buys the debtors’ goods 
for a full price to enable him to defeat the creditor’s execution, 
it is fraudulent. Since the time of Lord Mansfield, conveyances, 


Wa 


founded upon adequate consideration, have been held fraudulent" 


by reason of the bad faith ofthe participants, and the principle 
has become one of vital interest and paramount importance to 
the parties concerned. That a conveyance, whether it be of 
real or personal property, founded upon adequate consideration, 
may be avoided and annulled at the suit of creditors for fraud, 
is established in an endless variety of cases ; see for instances 
Halbird v. Anderson (2), Pickstock v. Lyster (3), Corbett wv Radel- 
ffe (4), Bott v. Smith (5), Golden v. Gillam (6), In re Sinclair (7), 
Grover v. Wakeman (8), Stimson v. Hawkins (9). The same 
view has been adopted in the American Courts. In Wadsworth 
v. Williams (10), Mr. Justice Hoar, in delivering the opinion of 
the Supreme Court of Massachusetts, said : "A conveyance made 
with an actual purpose and intent to defraud creditors, present or 
future, is not valid against them in favour of a grantee who par- 
ticipates in that fraudulent intention, although made for a full 
consideration and by a grantor in the possession of any amount 
of property.” The distinction is brought out nowhere more 
concisely and effectively than in the judgment of Black C. J. in 
Covanhovan v. Hart (11), in which that learned Judge observes 
as follows: "If a debtor, with the purpose of cheating his 
creditors, converts his lands into money because money is more 
easily shuffled out of sight than land, he of course commits a 
gross fraud. If his object in making the sale is known to the 
purchaser, and he nevertheless aids and assists in executing it, his 
title is worthless as against creditors, though he may have paid 
the fall price. But the rule is different when property is taken 
fora debt. One creditor of a failing debtor is not bound to 
take care of another. It cannot be said that one is defrauded 
by the payment» of another, In such cases, if the assets are not 


(1) (1758) 1 Burr 467. 12) (1798) 5 T R 285. 

(8) (1815) 8 M, £ 8 371; IGR R 800. 

(4) (1860) 14 Moore P. O. C, 121 at p. 136 

(5) (1860) 21 Bear. 511, (7) (1884) 26 Ch. D. 819 at p. 338. 
(0) (1881) 20 Ch D.389at802. (8) (1833) 11 Wendell N, Y. 192. 
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large enough to pay all, somebody must suffer. It is a race in CIVIL, 


which it is impossible for every one to be foremost.” To the same 1907. 

effect is the decision in Werner v. Zierfus (1). The view taken in 505, Halim Tal 

these cases appears to be substantially identical with the view 

adopted by this Court in /shan Chunder v Bishu Sardar (2), in 
_ which the learned Judges observed that a transferee for value who . 

accepts the transfer for the purpose of helping the transferor to — Mooshahar Sahoo. 

convert his immovable property into money, which can easily be Afooke ree, J. 

concealed and kept out of the reach of his creditors, and thus defeat reme 

or delay the creditors, is not a transferee in good faith within the 

meaning of section $3. The rule, however, as we have just pointed 

out, does not apply to the case in which a creditor takes 

property in satisfaction of an existing debt, although the effect of |, 

the transfer to him is to defeat or delay the other creditors of the 

transferor. It is well settled that in the absence of a Bankruptcy . 

Act, a debtor may make preference amongst his creditors, even to 

the extent of transferring all his property to one creditor to the 

exclusion of the others. The object of a Bankruptcy Act, so far 

as creditors are concerned, is to secure, as far as practicable, 

equality of distribution of property of the bankrupt among 

them ; this, however, is not the object of Sec. 53 of the Transfer 

of Property Act. It is firmly settled in England that a 

debtor, provided the transaction is not invalidated as a 

fraudulent preference under the Bankruptcy law, may openly 

prefer a particular creditor to the rest, and may transfer 

property to him for the dona fide purpose of discharging his debt, 

even after the other creditors have brought actions or recovered 

judgments, and such transfers are not void, under the Statute 

of Elizabeth, against the preferred creditors. [Alton v. Harrison(3) 

Holbird y. Anderson (4), Estwick v. Caillaud (5), Middleton v. 

Follock. Exp. Elliott (6), Exp. Games (7), Maskelyne v. Smith (8), 

Morris v. Morris (9)J] The learned Subordinate Judge, when he 

relied upon passages from Benjamin on Sales, 5th Ed., Book III. 

Chap. III. Sec. IV. pp. 494-6, overlooked this distinction and the 

history and policy of the Bankruptcy laws in England [Nunes v. 

Carter (10), Parker on Frauds on Creditors Chs. VIT, X and XIII] 

This is in accordance with the view taken in the cases of 

Bhagwanty. Kedari (11, and Chidambaram v. Sami Atyar (12), 
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C1VIL, the principle of which appears to us to be consistent with the 
1907. rule of justice, equity and good conscience. The law favours 


and rewards the vigilant and active creditor. The right of a 
v. debtor to devote his whole estate to the satisfaction of the claims 

i ad of particular creditors, results, as Chief Justice Marshall declares, 
Kampta Prosad from that absolute ownership which every man claims over 
Mooshahar Sahoo: that which is his own [Brashear v. Wesi (1).) If while a man 
Mookerje?, F. retains his property in his own hands, the right of giving pre- 
— ference should be denied, he would so far lose the dominion over 

his own that he could not pay anybody, because whoever he paid 
would receive a preference. It makes no difference that the 
creditor and debtor both knew that the effect of the application 
of the property to the satisfaction of a particular claim would be 
to deprive other creditors of the power to reach the debtor's 
property by legal process or enforce satisfaction of their claims. 
If there is no secret trust agreed upon or understood between the 
debtor and creditor in favour of the former, but the sole object of 
the transfer is to pay or secure the payment of a debt, the tran- 
saction is a valid one. It cannot rightly be said that a convey- 
ance of property which pays one creditor his just debt and 
nothing more, is fraudulent as against other creditors ofthe 
common debtor. The mere preference in payment of one honest 
WA creditor over another is no evidence of fraudulent intent. 
[4begg v. Bishop (2)] The distinction is between a transfer of 
property made solely by way of preference to one creditor over 
others, whlch is legal, and a similar transfer made with a design 
to secure some benefit or advantage from it to the debtor which is 
fraudulent [Banfeld v. Whipple (3), Giddings v. Sears (4).] In 
the fair race for preference, if a creditor-by diligence secures some 
advantage, it should be maintained ; but if his purpose is not to 
realise his debt but to help the debtor to cover up his property, he 
cannot shield himself by showing that his debt was dona fide [Smith 
v. Schwed (5)] This view is also supported by the case of Zr 
re Moroney (6), in which Palles C. B. observed as follows with 
reference to the Statute of Elizabeth: ‘Its object was to protect 
the rights of creditors asagainst the property of their debtors, 
and not to regulate the rights of creditors zm£er se, or to entitle 
them to an equal distribution of their property. The right of 
the creditors, taken asa whole, is that all the property of the 
debtor should be applied in payment of demands of them or 


Lala Hakim Lal / 


(1) (1883) 7 Peters. 608, 618. (4) (1874) 115 Mass 507 
(2) (1894) 142 New York 289. (5) (1881) 9 Fed. Rep. 488. 
. (8) (1867) 14 Allen, (Masa) 18. — (0) (1887) L. R. 21 Ir. 27, 
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some of them, without any portiom of it being parted with 
without consideration or reserved or retained by the debtor to 
their prejudice. It follows from this that security given by a 
debtor to one creditor upon a portion of, or upon all his property, 
although the effect of it or eveu the intent of the debtor in 
making it may be to defeat an expected execution of another 
creditor, is not a fraud within the Statute, because notwithstand- 
ing such an act, the entire property remains available for the 
creditors, or some or one of them, aud as the Statute gives no 
right to rateable distribution, the right of the creditors by such 
act is not invaded or affected." 

Upon a review, then, of the authorities, and upon an examina- 
tion'of the principles which underlie them, we are of opinion 
that the following rule is deducible. A conveyance or transfer, 
whether founded on a valuable or adequate consideration or not, 
if entered into by the parties thereto with the intent to hinder, 
delay, or defraud creditors is void as to them [Bott v. Smith (1), 
Aarman v. Richards (2), Corbett v. Radcliffe (3), Chandler v. 
Von Ræder (4), Alexander v. Todd (5), Gtlmore v. North 
American Land Co., (6), Parish v. Danford (7). It is not enough 
in order to support a conveyance or transfer as against creditors 
that it be made for avaluable consideration ; it must also be Jona 
fide [Blenerhassett v. Sherman (8).] When it appears that the 
parties to a transaction, impugned for fraud, were actuated by a 
motive which is denounced as fraudulent, namely a motive to 
hinder, delay, or defraud creditors, itis utterly immaterial how 
valuable a consideration may have passed from the grantee or 
transferee, for the conveyance is none the less void in law [Mac- 
donald v. Hoover (9).] A mere fraudulent intent on the part of the 
grantor alone, will not invalidate the transfer, if it is for valuable 
consideration arid there is no want of good faith on the part of 
the grantee. Where, however, the transferee is himself a creditor, 
he occupies a more favoured position [Bamberger v. Schoolfield(10).] 
In the absence of a law of Bankruptcy, a preferential -transfer of 
property to one creditor cannot be declared fraudulent as to 
othér creditors, although the debtor, in making it, intended to 
defeat their claims, and the creditor had knowledge of such 


(1) (1856) 21 Beav. 511. (8) (1850) 14 Moore. P. €. C, 121.. 

(2) (1852) 10 Hare 81. (4) (1860) 24 Howard 224. 

(5) (1858) 1 Bond 175, 1 Fed. Cae. 388. 

(6) (1817) Peter C. C. 460; 10 Fed Cas, 413. 

(7) (1860) 1 Bond 845, 18 Fed. Cas, 1231, 

(8) (1881) 105 U. 8. 100, (9) (1808) 142 Missouri. 484 ; 44 S. W. 384. 
(10) (1895) 160 U. 8, 149. 
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with perfect safety keep out of the transaction. 
7 motive of interest prompting him to enter into it, if yet he does 
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intention ; if the only purpose of the creditor is to secure his 
debt and the property is not worth materialy more than the 
amount of the debt, the transaction is not fraudulent. If, however, 
the transfer is not in reality a preference of an actual debt, but 
is a mere colorable device to place the debtor's property beyond 
the reach of his creditors, or if the transaction extends beyond 
the necessary purpose of a mere preference so as to secure to the 
debtor some benefit or advantage orto unnecessarily hinder and 
delay other creditors, the transfer is fraudulent. The preferred 
creditor participates in the fraudulent intent of the debtor, where 
his purpose is not to secure the payment of his own debt but to 
aid the debtor in defeating other creditors, in covering up his 
property, in giving him a secret interest therein, or in locking it 
up in any way for the debtor's own use and benefit. Proof of a 
valid indebtedness does not necessarily disprove the existence of 
a fraudulent intent. The reasons for the distinction between one 
who purchases for a present consideration and one who purchases 
in satisfaction of a pre-existing debt, have been very clearly for- 
mulated in the case of Lockren v Rustan (1). “A person who 
purchases for a present consideration is in every sense a volun- 
teer ; he has nothing at stake, no self-interest to serve ; he may 
Having no 


enter, knowing the fraudulent purpose of the grantor, the law 
very properly says that he enters into it for the purpose of aiding 
that fraudulent purpose. Not so with him, who takes the pro- 
perty in satisfaction of a pre-existing indebtedness ; he has an 
interest to serve ; he-can keep out of the transaction only at the 
risk of losing his claim. The law throws upon him no duty of 
protecting other creditors. He has the same right to accept vo- 
luntary preference that he has to obtain a preference by superior 
diligence ; he may know the fraudulent purpose of the grantor, 
but the law sees that he has a purpose of his own to serve, and 
if he go no further than is necessary to serve that purpose, the 
law will not charge him with fraud by reason of such knowledge." 
These reasons appear to us to be sound and unassailable, and we 
adopt them in justification of the principle laid down by us. 

If now we apply these principles to the facts of the case 
before us, it is incontestable that the claim of the plaintiffs is 
unfounded. It cannot be disputed that the conveyance in 
favour of Lala Hakim Lal is for adequate consideration. It 


(1) (1899) 9 North Dakota 43 (48) ; 81 N. W. 60, 
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has been conclusixely proved that thé debts for the satisfaction 
of which the transfer was made were genuine debts, and they 
have all been discharged out of the consideration for the con- 
veyance. It has also been satisfactorily established that the 
consideration for tlie deed represented the value of the properties 
transferred. Under these circumstances, it is impossible to hold 
that the conveyance was voidable at the instance of the 
plaintiffs. 

The result, therefore, is that Appeal No. 433 of 1904 must 
be allowed, the decree of the Subordinate Judge reversed, and 
the suit dismissed with costs in both the Courts. 

The effect of our decision is that the plaintiffs respondents 
wil be at liberty to execute their decree against the properties 
included in the conveyance executed by their judgment-debtors 
in favour of Kanta Prosad on the znd September 1901, but 
they cannot proceed against the properties which were on the 
same day conveyed to Lala Hakim Lal. 4 
B. M. Appeal No. 433 allowed. 

Appeal No. 440 dismissed. 


Before Mr. Fustice Mookerjee and Mr. Fustice Holmwood. 
UMATUL BATUL 


[^ 


NAUJI KUAR AND ANOTHER" 

Plaint, rejection of —Civil Procedure Code (Act XIV of 1882), Seos. 2,54 ol. (b) 
— Suit for declaratwn and injunctton— Consequential relief—Court fee 
payable for sut—Oourt Fees Aot (XII of 1891) Sch. II. Cl. 11 (rit), Seo. 7, 
— Value of relief sought—Jurisdiction of Court—Surts Valuation Act (VII of 
1887), Seo. 8— Valuation, proper, for relief by way of injunction. 

The claim for an injunction must be treated asa prayer for consequential 
relief , and where the plaintiff asks not only fora declaration that the decree 
and the mortgage and compromise on which the decree 1s based. are all fraudu- 
lent, but also asks for an injunction to restrain the decree-holder from procee- 
ding with the execution of the decree, the claim for the mjunction 18 a. prayer 
for consequential relief, and the value of the relief 18 the sum sought to be 
realized under the decree. 

Fulkwnari v. Ghanshyam Misra (1), Hari Sanker v. Kali Kumar (2) 
Mufti Jalaluddeen v: Shohorullah (8), Manohar v. Bawa Ram Chandra Das (4), 
Raghunath v. Gangadhur (5), Sardar Singjr v. Ganpat Sıngji (6), Gulale 
Singji vy Lakshman Sung) (7) referred io 


* Appeal from Original Decree No. 56 of 1905, against a decree of Babu 
Purna Ohundra De, Subordinate Judge of Mozufferpore dated the 20th 


August 1904. 
(1) (1908) I. L R. 31 Cale 611. (2) (1905) I L. R 32 Cale, 784. 
(8) (1874) 15. B. L, R. App. 1; 22 W R. 422. 
(4) (1877) I. L R. 2 Pom. 219. (6) (1892) I. L, E. 17 Bom. 56. 


(5) (1886) I L. R. 10 Bom, 60, (7) (1803) L L. R 18. Bom, 100, 
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Zinnatunnessa v, Girindra Nath (1), Karam Khan v, Daryai Sing (2) 
and Shrimant Sagajirao v. Smith (3) explained and distinguished. 

Venkappa v. Narasimha (4), and Jagatdhar v. Brown (5). referred to. 

Distinction between cases where consequential relief is asked for in 
addition to the prayer for declaration and where all that is asked for 18 a 
declaratory decree which may or may not, by its own force, result in con- 
sequential relief pointed out, 

Girijanand v. Sarlajanund (6) referred to, 

In cases covered by section 7. sub-section 1v, cl. (e) and (d) of the Court 
Fees Act, although itis for the plaintiff to statethe amountatwhich he values 
the relief sought, and although the amount of Court Fees payable varies with 
the amount at which the relief sought is valued in the plaint, itis open to the 
Court, if a question is raised as to the true valuation of the suit, to determine 
such question and it 1s notonly within the power of the Court but it is 
also its duty to take action under section 54 of the Civil Procedure Code, 
if it is established that the valuation 1s Improper. 

Boidya Nath v. Wakhan Lal (T) and Hari Chand v Jiwan Mal (8) 
referred to 

Alonohar v. Bawa (9), Jogal Kishore v. Tale Singh (10) Hari Sanker Dutt 
v, Kalı Kumar Patra (#1) explained. 

Sanuya w. Minammal (12) @ururajamma v. Venkata (13) Chinnammal 
v. Madarsa (14) Sardar Singpe v. Ganput (15) Ostoche v. Hari Das (16) and 
Sheo Deni Ham v. Tulak Ram (17) cited, 


Under section 8 of the Suits Valuation Act, in a case like the present, the 
value as determinable for the computation of Court fees must be the same 
as the value for purposes of jurisdiction. 


Gulab Singje v. Lakshman Síngji (18) and Bai Varenda v. Bas Manegavre 
(19) followed. 
Appeal by the Plaintiff. 


Suit for declaration that a bond alleged to be executed by 
her, was a forgery and a petition of compromise said to have 
been filed by her in a suit to enforce the mortgage was never 
executed by her, and that the decree obtained in that suit on 
the basis of tbe alleged compromise was fraudulent and also 


‘for an injunction to restrain the defendant from executing the 


mortgage decree, 


The facts of the case and the arguments addressed to the 
Court appear from the judgment. 


(1) (1908) I. L. R, 30 Calc. 788. (10) (1882) I. L. R. 4 All. 320 
(2) (1888) I. L R. 5 AIL 381, (11) (1905)4 L R 39. Calc, 734, 
(3) (1895) I. L. R 20. Bom. 786. (12) (1899) I L. R. 93. Mad. 490, 
(4) (1887) I. L. R. 10, Mad. 187. (13) (1900) I. L. B. 24 Mad. 34. 
(b) (1906) I. L R. 83 Cale. 1133 (14) (1903) I. LR 27. Mad 480 
(6) (1896; I. L. B. 23. Calo 645. (15) (1892) I L. R. 17 Bom, 56 
(7) (1890) I. L. R. 17. Cale 680, (16) (1880) I. L. R, 2. All. 869. 
(8) (1902; 4 Pun pu L. Rep. 255. (17) (1893) I. L. R, 15. AlL 378 
(9) (1877)I. L R. 2 Bom 219, (18) (1893) T L. R, 18. Bom. 100 


(19) (1893) I. L. R 18 Bom 207. 
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Babus Jadu Nath Kanjilal, Baldeo Narain Singh and 
Moulvies Mahomed Ishfak and Sowgat Ah for Appellant. 


Babus Umakalı Mookerjee and Provash Chandra Mitter for 
Respondent. 


C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
against an order by which a plaint was rejected under section 54 
clause (6) of the Civil Procedure Code, and which operates asa 
decree undei section 2. Inthe plaint as originally framed, the 
plaintiff asked for a declaration that a bond alleged to have been 
executed by her on the 15th January 1891 in favour of the 
husband of the first defendant was a forgery, that a petition of 
compromise alleged to have been filed by her in a suit to enforce 
the mortgage was never executed by her, and that the decree 
obtained in that suit on the i6th January 1903 on the basis of 
the aforesaid compromise was fraudulent. . The plaintiff also 
asked for an injunction to restrain the defendant from executing 
the mortgage decree under which her properties had been 
directed to be sold and the sale fixed for the 30th October 1903. 
The value of the properties advertised for sale was stated to be 
Rs. 80,000. The value of the relief by way of injunction was 
fixed at Rs. roo. A Court fee of Rs. 10 was paid, as the suit was 
for a declaratory decree and an additional Court fee of Rs. 7-8ans 
was paid according to the estimated value of the relief by way 
of injunction. The defendant resisted the claim upon various 
grounds, amongst which it is sufficient to mention two, namely, 
that the relief sought was undervalued, and that the plaint was 
written upon paper insufficiently stamped. The Subordinate 
Judge held that the plaint was insufficiently stamped, that the 
suit ought to be valued at least at the sum covered by the decree, 
namely, Rs. 10,000, and that the plaint was liable to be rejected 
unless the deficiency in Court fees was supplied within a time to 
be fixed by the Court. The plaintiff was allowed two days 
time to pay an additional sum of Rs. 475. The next day the 
plaintiff applied for leave to amend the plaint by striking out 
the prayers for declaration that the mortgage bond was a forgery 
and for setting aside the decree. The Subordinate Judge refused 
the application, and as the Court fees were not deposited within 
the time fixed by the Court, rejected the plaint. The plaintiff 
has appealed to this Court, and on her behalf the decision of the 
Subordinate Judge has been challenged substantially on two 
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grounds, namely, first, that the suit is for a declaratory decree 
without consequential relief within the meaning of Sch. II 
clause 17 (iii) of the Court Fees Act and that consequently... 
a Court fee of Rs. 10 is sufficient, and, secondly, that if the suit 
is one for declaratory decree with consequential relief, namely, to 
obtain an injunction; it is covered by section 7 sub-section. (iv) 
clauses /cj and (d) of the Court Fees Act under which the plain- 
tiff is entitled to value the relief he seeks at any amount he chooses 
and to pay the Court Fees on such amount. In our opinion, 
each of these contentions is entirely unfounded and must be 
overruled. 

As regards the first contention, it is to be observed that 
clause 17 (ili) of Sch. II of the Court Fees Act provides 
that the proper fee payable upon a plaint in a suit to obtain a 
declaratory decree where no consequential relief is prayed, is Rs. 10. 
In the present case, however, the plaintiff not only asks for a 
declaration that the decree, and the mortgage and compromise on 
which the decree is based, are all fraudulent, but also asks for 
an injunction to restrain the decree holder from proceeding with _ 
the execution of the decree. The claim for an injunction must 
be treated asa prayer for consequential relief. This is amply 
supported by authority ; see Fulkumari v Ghanashyam Misra (1) 
Hari Shanker x. Kali Kumar (2) Mufti Jalaluddin v. Sha- 
horullah (3) Monohar v. Balda (4) Raghunath v. Gangadhar (5) 
Sardar Singyt v. Ganpat Singjt, (6) and Gulab Singji v. Laksh- 
man Sings (7). The case of Zinnatunnessa v. Girindra Nath (8), 
is not realy opposed to this view, as the only prayer in the suit 
was for declaration that a certain decree was ineffectual and in- 
operative against the plaintiffs ; the plaintiffs asked for a declara- 
tory decree and did not ask for any consequential relief. At the 
stage the case was brought on appeal to this Court, no question 
could be raised as to whether a suit for a mere declaration 
without consequential relief could be maintained under the 
provisions of section 42 of the Specific Relief Act. Similar obser- 
vations apply to the cases of Karam Khan v. Daryar Singh (9) 
and Shrimant Sagajtrao v. Sith (10). The distinction between 
the two sets of authorities to which we have just referred, is 
pointedly brought out inthe jydgment of Mr. Justice Banerjee 
in Girtjanund Y Satlajanund (11), where it was observed that 


(1) (1908) I. L. R. 81 Cale, 511. (2) (1805) 1. L. R. 32 Oale, 734, 
(8) (1874) 15 B. L R. App. 1; 22 W. R. 422. 

(4) (1877) I. L, R. 2 Bom 219. (8) (1908) I. L. R. 80 Calo. 788. 

(5) (1885) I L. R. 10 Bom. 60. (9) (1833) I. L. B. 5 All 831 

(8) (1892) I. L. R. 17 Bom. 58. (10) (1895) L L. R. 30 Bom. 788. 

7) (1898) I, L. B, 18 Bom. 100. (11) (1898) I, L. R. 23 Oale. 645. 
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either consequential relief may be asked in addition to the prayer 
for declaration, or the plaintiff may content himself with a 
declaratory decree which may or may not by its own force 
result in consequential relief to him. In the former case, 
the suit isto obtain a declaratory decree where consequential 
relief ‘is prayed within the meaning of section 7, sub-section iv, 
clause (c) ; in the latter. case, the suit is to obtain a declaratory 
decree where no consequential relief is prayed within the 
meaning of clause 17 (ziz) of schedule II of the Court Fees Act. 
In the present instance, the suit falls within the former and not 
the latter description. The first point taken on behalf of the 
appellant must consequently be overruled. 

As regards the second contention advanced on behalf of the 
appellant, we observe that section 7 of the Court Fees Act—we 
reproduce only so much of it as has any bearing upon the ques- 
tion raised before us—provides as follows : 

"7, The amount of fee payable under this Act in the suits 
next hereinafter mentioned shall be computed as follows : 

iv. In suits | 

(c) to obtain a declaratory decree or order, where conse- 
quential relief is prayed. 

(d) to obtain an injunction, according to the amount at 
which the relief sought is valued in the plaint. ` 

In all such suits, the! plaintiff shall state the amount at which 
_ he values the relief sought.” 

It is argued on behalf of the appellant that this section en- 
titles the plaintiffto value the relief he seeks at any amount he 
chooses and to pay Court, fees on such amount, and that it is not 
open to the Court, at the instance of the defendant, to enquire 
whether the valuation is proper, and to compel the plaintiff to 
alter the valuation if it is found to be too low. The question 
raised as to the true interpretation of this provision of the law 
is of great importance ; it is by no means free from difficulty, and 
as will presently appear, there has been some divergence of 
judicial opinion upon the subject. Before we review the authori- 
ties, however, it is necessary to refer to the history of the section 
which throws considerable light upon the question of its true 
construction. . 

In Act VII of 1870 (The Court Fees Act in its original form) 
the last paragraph of section 7, sub-section (iv), was as follows : 
t In all such suits, the plaintiff shall state the amount at which he 
values the relief sought, and the provisioay of the Code of Civil 
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Procedure, section 31, shall apply, as if forthe word “claim,” the 
words " relief sought " were substituted." Section 31 of Act VIII 
of 1859 which is the Code of Civil Procedure to which reference 
is made, was in these terms : “ If it appear to the Court, that the 
claim is improperly valued, or being properly valued, that the 
plaint is written upon stamped paper of inadequate value, and 
the plaintiff on being required by the Court to correct such 
improper valuation or to supply such additional stamp paper as 
may be necessary, shall not comply with the requisition, the 
Court shall reject the plaint.” When Act VIII of 1859 was re- 
placed by the Civil Procedure Code of 1877 (Act X of 1877), the 
provisions of section 31 were reproduced as part of section 54 
in the following terms : 
“The plaint shall be rejected in the following cases : 

(a) Ifthe relief sought is undervalued, and the plaintiff on 
being required by the Court to correct the valuation within a 
time to be fixed by the Court, fails to do so: 

(b) If the rélief sought is properly valued, but the plaint 
is written upon paper insufficiently stamped, and the plaintiff on 
being required by the Court to supply the requisite stamp paper 
within a time to be fixed by the Court, fails to do so." 

When the Code of 1877 was replaced by the present Code (Act 
XIV of 1882), this portion of section 54 was reproduced without any 
alteration. In 1891, when the Repealing and Amending Act (XII 
of 1891) was passed, Part I of the First Schedule repealed the follow- 
ing words from the last clause of section 7, sub-section iv. '* And 
the provisions of the Code of Civil Procedure, section 31, shall apply 
as if for the word "claim," the words " relief sought" were substitu- 
ted." The first paragraph ofthe Preamble to Act XII of 1891 
makes it quite clear that these words were repealed because they 
had become unnecessary, in other words, the-Legislature did not 
intend to alter the law, but only to omit words which had be- 
come superfluous inasmuch as in the new Code of Civil Procedure 
the term "claim" had been replaced by the phrase "relief 
sought". From this history of the section, two inferences appear 
to us to be irresistible, namely, first, that when section 7 of the 
Court Fees Act was originally passed, the Legislature intended that 
the right ofthe plaintiff to state the amount at which he values 
the relief sought in suits to obtain á declaratory decree with 
consequential relief or an injunction, should be exercised subject 
tothe power and duty of the Court to ascertain whether the 
valuation made was proper ; and secondly, that the Legislature 
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subsequently repealed the clause which made the provisions of CIV Ik. 
section 31 of the Civil Procedure Code of 1859 expressly applica- 1907. 
ble with a modification, because subsequently the language of gata) Batul 
the Code itself was suitably modified so that the altered pro- 
vision of the Code became applicable of its own proper vigour = 
without an express provision in the Court Fees Act. It is hardly AMookerjee, J. 
necessary to point out that whereas the word used in section 31 mn 
of Act VIII of 1859 was "claim", the term used in section 54 
of Act X of 1877 and Act XIV of 1882 is “relief sought”. This 
alteration in the language of the Code made the concluding 
words of the last clause of para. (iv) of section 7 of the Court 
Fees Act, unnecessary. We shall now refer to the authorities 
on the subject, many of -which appear to us to have overlooked | 

^ the history of the section. m 

One of the earliest cases on the point in which the question 

` was raised as to the right of the plaintiff to put an arbitrary 
valuation upon the relief sought in cases of this description, is 
Monohar v. Bawa (1). The case then before the Court was one 
for accounts, and it appears to have been contended that it was 
open to the plaintiff to set any arbitrary valuation upon the 
relief sought. Sir Michael Westropp C. J. declined to decide the 
question, and observed that the interpretation, if accepted, might 
make section 31 of Act VIII of 1859 practically nugatory, 
though it was made expressly applicable. The learned Chief 
Justice, however, pointed out that in suits for accounts, it was 
not desirable that the Judge should enhance the valuation on 
the reception of the plaint, because in most cases, he could only 
make a conjecture as to the value of the relief sought and would 
be quite as likely to be wrong as to be right. With these 
observations we are disposed to agree ; but we are not prepared 
to treat the case as an authority in support of the contention 
that the Court is powerless, even if the plaintiff puts an arbitrary 
and manifestly unfair valuation upon the relief sought. The 
question was raised again in Sardar Stngjt v. Ganpat (2), which 
was a suit for declaration of title and for injunction, and 
was decided by the High Court in 1892 after the Court 
Fees Act was amended by Act XII of 1891. Mr. Justice 
Jardine held that the valwation of the relief sought . 
rested with the plaintiff and not with the Court. Mr. Justice 
Telang declined to express any opinion upon the general question, 
and contented himself with the observation that in the particular 
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case, the valuation did not form part of the functions ofthe 
Court. Inthe High Court of Allahabad, the question was raised 
in Ostoche v. Harz Das (1), which was a suit for a declaratory 


decree : the learned judges held that under the Court Fees Act, 


the valuation of the relief sought, rested with the plaintiff and 
not with the Court. In Fogal Kishor v. Tale Singh (2), the 
same question was raised ; the majority of the learned Judges 
held that the valuation of the suit rested with the plaintiff. Mr. 
Justice Oldfield, however, held that the valuation so made by the 
plaintiff was subject to the provisions of section 54 of Act X of 
1877. In Sheo Dent v. Tulsi Ram (3), which arose out of a 
suit to declare the invalidity of a deed of adoption, the learned 
Judges held that itis fora plaintiff to put his own valuation on 
the relief which he claims. In the High Court of Madras, the 
question appears to have been raised in the cases of Samiya. 
Minammal (4), Gtüruvayamma v. Venkata Krishnama (5) and 
Chinnamma v. Madarsa (6), in which it was ruled that the 
valuation given in the plaint by the plaintiff cannot be raised. 
In this Court, the question was raised in Zar: Sankar Dutt v. 
Kah Kumar Patra (7), which arose out ofa suit for declaration 
of title to immoveable property and for an injunction restraining 
the defendant from interfering with the possession of the plain- 
tif. The learned Judges appear to have held that in the cases 
falling within the provisions of sub-section iv, clauses (c) and (a) 
of section 7 of the Court Fees Act, itis not the duty, nor is it 
within the power of the Court, to ascertain the value of the 
property for the purposes of jurisdiction. It was ruled that the 
value of the relief stated in the plaint should be accepted both 
for the purpose of determining the Court-fees and the 
jurisdiction of the Court to try the suit. No doubt, the language 
used by the learned Judges may lend some support to the sugges- 
tion that they laid down a general rule of law, but this they 
could hardly have intended to do, as their view is clearly opposed 
to the decision of this Court in Botdya Nath v. Makhan Lal (8), 
to which reference is made in their judgment. In the case just 
mentioned, it was laid down by Sir Comer Petheram C. J. and 
Mr. Justice Banerjee, that in cases falling under section 7 
sub-section iv of the Court Fees Act, although the plaintiff is to 
state the amount at which he values the relief sought, the 


(1) (1880) I. L. R. 2 All. 869. (5) (1900) I. L.R 24 Mad 94. 
(2) (1882) I L. R. 4 AIL 320. (6) (1903) I L. R. 27 Mad. 480. 
(3) (1898) I. L. R. 16 All 378. (7) (1905) I. L. R. 82 Calc. 784. 


(4) (1899) I. L. B. 28 Mad, 490. (8) (1890) I. L. R, 17 Calc. 880. 
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Legislature never intended that the plaintiff should be at liberty 
to assign any arbitrary value and thus be free to choose the 
Court in which he should bring his suit. The learned Judges 
relied upon sections 8 and ïr of the Suits Valuation Act 
(Act VII of 1887) as clearly indicating that this could not have 
been the intention of the Legislature. In our opinion, this view 
is ungestionably well-founded, and as has been shown above, 
itis supported by the history of the section. The same view 
has been adopted in the case of Hart Chand v. Ziwan Mal (1). 
It may very well be that in some instances, the Court will be 
slow to question the’ propriety of the valuation put by the 
plaintiff on the reliefs sought ; but we do not think it can be 
affirmed as an inflexible rule of law that it is not open to the 
Court to revise the valuation put by the plaintiff, when it is con- 
clusively established that it is arbitrary and improper. To 
adopt such an interpretation is to enable an unscrupulous 
litigant to defraud the Government and to oust the jurisdiction 
of the Court which is competent to adjudicate the matters in 
'controversy. The history of the section proves conclusively 
that such was not the intention of the Legislature, and we are 
satisfied that the language of the Court Fees Act as it stands 
at present, does not necessitate the conclusion that the plaintiff 
: is at liberty to put any arbitrary valuation upon the reliefs 
sought. We must consequently hold that in cases covered by 
section 7, sub-section iv, clauses (c) and (d) of the Court Fees 
Act, although it is for the plaintiff to statethe amount at which 
he values the relief sought and although the amount of Court Fees 
payable varies with the amount at which the relief sought is valued 
‘in the plaint, it is open to the Court, if a question is raised as to 
the true valuation of the suit, to determine such question, and that 
it is not only within the power of the Court but it is also its duty 
to take action under section 54 of the Civil Procedure Code, if it 
is established that the valuation is improper. 

If these principles are applied to the facts of the case before 
us, the inference becomes irresistible that the plaintiff is com- 
pletely out of Court. The plaintiff values the relief by way of 
injunction which she seeks at Rs. roo. If the injunction is 
granted, she is benefited to the extent of Rs. 10,000 ; she escapes 
liability for payment of this sum which the defendant is entitled 
to recover under the decree. The grant of the injunction, there- 
fore, while it benefits the plaintiff to this extent, deprives the 


(1) (1902) 4 Pun, L, Rep. 255. 
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defendant of the benefit ef her decree precisely to the same 
extent. Upon what intelligible principle, then, can it be affirmed 
that the plaintiff is entitled to value the relief she seeks by way of 
injunction at an arbitrary sum of Rs. 100? If the plaintiff had 
been consistent, the suit would lie in the Court of the Munsiff, 
because under section 8 of the Suits Valuation Act, in a case of 
this description the value as determinable for the compu- 
tation of Court Fees must be the same as the value for purposes 
of jurisdiction [Gulab Singjt v. Lakshman Singji (1), and Bat 
Varuuda wv. Bai Manegavri(2)] It follows, therefore, that the 
arbitrary valuation put by the plaintiff upon the prayer for relief 
by way of injunction, must be rejected. The question, conse- 
quently, arises— what is the proper valuation? In the present 
case, this question is free from difficulty. The decree, as we have 
stated, is for Rs. 10,000 ; the value of the property sought to 
be sold is Rs. 80,000 ; the value of the relief in such a case is 
obviously the sum, sought to be realized under the decree [See 
Venkappa v. Narasimha (3), and Jagatdhar v. Brown (4).] Refer- 
ence may also be made by way of analogy to the provisions of 
section 7, sub-section viii of the Court Fees Act. If, therefore, 
the valuation of the relief by way of injunction is Rs. 10,000, the 
plaintiff is bound to pay the additional amount of Court fees 
which she was directed to pay by the Subordinate Judge. The 
second ground upon which the decision of the Court below is 
challenged, cannot accordingly be sustained. 

As there is some conflict of judicial opinion upon the point 
raised in this case, we think the plaintiff ought to havean 
opportunity to pay the additional amount of Court fees in this' 
Court. She will be allowed six weeks time from the date of 
this judgment to pay in this Court, the additional amount of 
Court fees, namely, Rs. 465. If she does so, the order of the 
Court below will be discharged and the case remitted for trial on 
the merits. If she fails to do so, the appeal will stand dismissed. Jn 
either event, however, the defendant respondent will be entitled 
to her costs in the Court below as also in this Court. We assess 
the hearing fee in this Court at two gold mohurs. 

The decree of this Court will be drawn up after six weeks from 
this date in accordance with the event which may actually happen. 


B. M. Appeal dismissed. 
(1) (1898) I. L. R 18 Bom. 100. (8) (1887) 1. L, R. 10 Mad. 187, 
(2) (1893) ], L. R. 18 Bom. 207. (4) (1906) I. L. R. 33 Calc. 1138, 
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Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
RAM CHANDRA AND OTHERS 


?. 
MUSSAMMAT HAMIRAN AND OTHERS. 
Civil Procedure Code (Act XIV of 1882), section 244, applicability of— Attach- 
ing: oreditors— Representatives. 


To attract the applicability of section 244 o£ the Civil Procedure Code, it must 
not only be shown that the question relates to the execution of the decree but 
arises between the parties to the guit in which the decree was passed or their 
representatives, 

Two attaching creditors of the judgment-debtors, neither of whom was n 

party to the suit brought by the other, are not the representatives of the 
judgment.debtor within the meaning of section 244 of the Civil Procedure Code, 


Muhammed Yahya v. Lalla Dei (1) followed. 
Sah Man Mull v. Kama Sahapathi (2) and Krishnan v, Venkatapathi (8) 


distinguished. 
Appeal by the Dass holder. 
Application for execution of decree. i 


The facts of the case are sufficiently stated in the judgments. 
Babu Joy Gopal Ghosa for the Appellants. 

Babu Ram Charan Mitra for the Respondents. C. A. V. 
The judgments of the Court were ns follows : 


Rampini J.—This is an appeal against an order passed by 
the District Judge of Purneah on the 2oth December 1905. It 
is difficult to say under what section of the Code, the District 
Judge’s order was passed. The facts are that the parties to this 
case are two rival decree holders. The appellant Ram Chandra 
has obtained a decree declaring that certain sale proceeds of a 
putni mehal, formerly belonging to one Hamiran, are his. The 
opposite party, the Court of Wards, representing the zemindar 
of Khagra, under whom the putni was held, is trying to execute 
a decree for arrears of rebt due previous to the sale of the putni, 
against the putnidar Hamiran. The appellant’s suit was institu- 
ted on the 1st July 1905. He obtained a decree on the 8th 
August 1905. 'The Khagra zemindar's suit was instituted on the 
20th June 1905, but he did not obtain a decree till the 16th 
November. On the other hand, he had obtained an order for 
attachment of Rs. 912 out of the surplus sale proceeds of Rs. 1,011 


* Appeal from Original Order No. 100 of .1908, against the order of J, C 
. Twidale, Esq., District Judge of Purneah, dated the 90th December 1905. 


(1) (1906) All. W. N. 69. ‘tay (1892) I. L R 16 Mad. 20. 
(3) (1905) L L. R, 29 Mad, 318. 
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CIVIL, on the 7th July, while the decree-holder Ram Chandra attached 
1908. the balance of Rs. 99 on the 8th August 1905 and applied to 





Dum Obandra execute his decree against the whole sum on the 26th August 
l Es 1905. The Khagra zemindar succeeded in getting the sale 
Mussammat Hami- . : : : 
ran. proceeds attached in execution of his decree prior to the 
Ran Cd: attachment at the instance of the appellant. 
— In these circumstances, the Judge observed that each party 


had much in its favour, but that he did not see that the claim of 
either was so superior to that of the other that either ought to get 
the whole of the money to the exclusion of the other. He accord- 

ingly ordered that the surplus sale proceeds be rateably divided. 
The appellant Ram Chandra appeals. A preliminary objec- 
à tion is preferred on behalf of the Khagra zemindar that no appeal 
lies, as the order of the Judge is not one under section 244. The 
preliminary objection must, I think, prevail, for the contesting 
S parties in this case are not decree-holders and judgment-debtors 
but two decree-holders. The judgment-debtor is indifferent as 
to which of the decree-holders gets the money. It is clear that 

. the judgment-debtor Hamiran has no interest in the contest. 

But the appellant's pleader urges that he is a representative 
of the judgment-debtor, and cites the case of Arzshnan v. Venkata- 
paths Chetti (1), in which an attaching creditor of a decree-holder 
who sought to execute his debtor's decree was held to be the 
representative of the decree-holder whose decree he had attached. 
But this case is not in point, and even by analogy lends no support 
to the argument of the appellant's pleader. An attaching creditor 
of a decree-holder may be held to be the representative of his 
debtor whose decree he has attached, because his interest is to 
execute the decree just as it was his debtor's interest to execute 
it. Butitis notthe interest of the judgment-debtor Hamiran 
that either the decree-holder Ram Chandra or the Khagra 
zemindar should execute their decrees. Her interest is that 
neither should be executed, though she may now be indifferent 
as to which of them executes it, But her interest is certainly 
not identical with, but opposed to, that of the appellant, and I 
consequently cannot regard the appellant as in any way the 
representative of the judgment-debtor Hamiran, so as to bring 

-° the case within the provisions of section 244 of the Civil Proce- 
dure Code. : 

I would, therefore, dismiss this appeal with costs and I would 
estimate the hearing fee at five gold mohurs. 


(1) (1903) I. L. R. 23 Mad, 318. 


Vou. VIJ HIGH COURT, 


Mookerjee J.—On the 15th May.1905, a putni mehal, Taluk 
Kalughat was sold by the Collector of Purnea under Regulation 
VIII of 1819 forarrears of rent due from the recorded tenants, 
Musammut Hamiran and others. After satisfaction of the 
claim of the zemindars, a sum of over one thousand rupees 
remained in the hands of the Collector to the credit of the 
putnidars, It appears that on the 7th March 1905, that is, 
prior to the sale under the Regulation, one Ram Chandra, the 
appellant before us had purchased the putni at a sale in 
execution of a mortgage decree held by him against the 
putnidars. The surplus sale proceeds, therefore, although they 
stood to the credit of the recorded putnidars belonged in reality 
to Ram Chandra. On the rst July 1905, Ram Chandra brought 
a suit against the recorded putnidars for declaration that the 
money belonged to him and for a decree entitling him to with- 
draw it from the Collectorate, and on the same date he obtained an 
injunction upon the defendants restraining them from dealing 
with the money during the pendency of the suit. Meanwhile the 
zemindars had on the 20th June commenced an action against 
the recorded putnidars for recovery of arrears of rent antecedent 
tothose for which the sale under the Regulation had taken 
place, and on the 7th July they effected an attachment before 
judgment upon the surplus sale proceeds to the extent of Rs. 912. 
When the order of injunction. obtained by Ram Chandra on the 
Ist July, came to be served on the Collector, it was found that 
the zemindars had already effected their attachment, and Ram 
Chandra was consequently allowed to attach the balance only. 


Ram Chandra obtained a decree in his suit on the 8th August: 


I905, and on the 26th August applied for execution. On the 
16th November 1905, the zemindars obtained a decree in their 


suit, and on the same date they preferred an objection to the: 


execution taken out by Ram Chandra. On the 20th December 
- 1905, the District Judge, in whose Court Ram Chandra’s decree 
was being executed, decided that the surplus sale proceeds should 
be divided rateably between the two contesting decree-holders. 
Ram Chandra now appeals to this Court, and contests the validity 
ofthe order in question. The respondents take a preliminary 
objection tothe hearing ofthe Appeal on the ground that the 
order of the District Judge is not one under section 244 ofthe 
Civil Procedure Code, and is consequently not appealable. 

To determine the validity of the objection taken by the 
respondents, it is necessary to examine the terms of section 


.439 
CIVIL, 
1907. 
pra 
Ram Chandra 
t. 
Mussammat Hami- 


TAN. 


440 THR OALOUTTA LAW JOURNAL. | [Vor. VI. 


CIVIL. 244 of the Civil Procedure.Code It may be conceded that the 
1907. question which has been determined by the Court below, is a 
Ram Chandra  QUestion relating to the execution of the decree obtained by the 


appellant. That however is not enough: to bring it within 


v. 
M hal . . . . a, * 
sasana a Hani section 244, it must also be a question arising between the parties 


TAN, 

m to the suit in which the decree was passed or their represen- 
AMookerjee, J. ; ; 

— tatives. Clearly no question here arises between the parties to the 


suit in which the apppellant obtained his decree ; the judgment- 

debtors of the appellant have not at any stage raised any objection 

tothe execution ofthe decree obtained by him. We have, therefore, 

to determine the force of the words “ or their representatives." 

Now, it has been laid down by a Full Bench of this Court in shan 
i Chunder Strkar v. Bent Madhab Sirkar (1), that the term repre- 
sentative as used in section 244 of the Civil Procedure Code, 
when taken with reference to the judgment debtor, has not a 
limited signification ; it means not merely his legal representative, 
but also his representative in interest, who is bound by the decree 
and is affected by the execution proceedings. Bearing this interpre- 
tation in mind, we have to see whether the respondents may be 
regarded as the representatives in interest of the judgment- 
debtors of the appellant. Now, what is the position of the res- 
pondents? In execution of their decree for rent, they have 
effected an attachment of money which, they allege, belongs to their 
judgment-debtors who also happen to be the judgment-debtors 
of the appellant. They are, therefore, attaching creditors of the 
judgment-debtors of the appellant. They do not claim through 
the judgment-debtors, but rather claim adversely to the judgment 
debtors. Furthermore, they are not bound by the decree 
obtained by the appellant, because they were not made parties 
to the suit. It is impossible to say, therefore, that they are 
representatives of the judgment-debtors of the appellant in res- 
pect of the decree obtained by him and the property attached 
in execution of that decree. It may further be pointed out 
that the money which the appellant has attached, according to 
his own case, was never the property of his judgment-debtors. 
His caseisthat the money in question is his money, but that 
it stood in the name of the defendants because they were the 
recorded owners of the putnr. If this is so, it becomes still 
more difficult to hold that the respondents have become represen- 
tatives of the judgment-debtors of the appellant by attaching 
money in which, according to the appellant himself, his judgment 


(1) (1898) L L. R. 21 Calc. 62. 
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debtors had not at any time any beneficial interest. The view I 
take is supported by the decision of the Allahabad High Court in 
Mohammad Yahya v. Lalta Det (1). The learned vakil for the 
appellant referred to the decisions of the Madras High Court in 
Krishna v. Venkatapuths (2), and Sak Man v. Kanagasabapatht (3) 
to show that an attaching creditor of the decree-holder is a re- 
presentative of the decree-holder within the meaning of section 244 
of the Civil Procedure Code. These cases, however, are clearly dis- 
tinguishable. As was pointed out by this Court in Peary Mohun 
v. Romesh Chandra (4), a person attaching a decree is a represen- 
tative of the decree-holder because he is entitled to enforce 
execution of the decree which he has attached in the same 
manner as the original decree-holder. On the same principle, 
it was held by the Allahabad High Court in Badri Naratn v. 
Fat Kishen Das (5), that a transferee of a decree is a represen- 
tative of the decree-holder. It is obvious that the principle 
which underlies these decisions has no application to the 
case before us. It was suggested by the learned vakil for 
the respondents that the order in question was made under 
section 295 of the Civil Procedure Code, andis on that ground 
not appealable, as pointed out in Kasit Ram v. Mant Ram (6). 
I am unable to adopt the view that the order was made under 
section 295, because the assets were here not realised by sale in 
execution of a decree, nor did the contesting decree-holders apply 
for execution prior to the realisation of the assets. But I agree in 
the observation of Sir John Edge, that the contest is here in subs- 
tance between two rival decree-holders, neither of whom wasa 
party to the suit brought by the other, and that in these proceed. 
ings they cannot be treated as representatives of each other or 
of their common judgment-debtor. On these grounds, I must hold 
that the order which the appellant seeks to challenge is not an 
order under section 244 of the Civil Procedure Code, and is not 
appealable. The appellant has hisremedy by a suit against the 
respondents, if they have, as he alleges, taken away in execution 
of their decree against their judgment-debtors, property in which 
the judgment-debtors had no interest and to which the appellant 


was entitled. The appeal, therefore, fails, and must be dismissed 
with costs. 


A. T. M. Appeal dismissed. 
(1) (1906) AIL W. N. 62. (1) (1888) I. L. B. 15 Cal. 371. 
(2) (1905) 1. L R, 29 Mad. 318, (b) (1894) I. L, R. 16 All. 483. 


(3) (1892) I, L. E. 16 Mad, 20. (6) (1892) I L. R. 14 All 210 
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Before Mr. Justice Rampini and Mr. Justice Mookerjee. 


Cryin NAWAB BAHADUR OF MURSHIDABAD 
1906. < » 
December, 12, 19.. MOHANT BHAGWAN DAS.* 


Csat aiaa d 


Debutter estate—Shebait, personal  deoree against—Compromise binding the 
debutter estate, legality—Shebait, power of, to alienate debutter property. 

There was a prolonged litigation between the lessor and the lessee who 
was a Bhebait, in which the latter had on three occasions successfully resisted 
the attempt of the former to obtain decrees for rent binding upon the debutter 
estate. This was followed by execution proceedings, in which the lessor sought 
to proceed against properties which he alleged were the personal properties of 
the Shebait, but which, according to the latter, formed part of the estate 

. dedicated to the idol This led to clum cases which terminated in favour of 
E the Shebait acting on behalf of the idol. On the day the claim was allowed, 
the Shebalt entered inton compromise by which the dispute between them was 
è settled, and an agreement was drawn up and executed. Under this agreement, 
the Shebait undertook to surrender the lease and to pay Rs. 27,000 to the lessor 
in settlement of all his claims. Out of this sum, Rs. 16,000 was paid in cash, 
and for the balance, the Shebait executed a conveyance in favour of the lessor 
in respect of all arrears of rent due from the tenants of the leasehold property. 
He further undertook, that if the back rents so transferred were found insuffi- 
cient to satisfy the debt of Rs. 11,000, the lessor would be at liberty to proceed 
against the debutter estate for the recovery of the deficiency. 

Held—-That in the matter of the compromise, the Shebait acted honestly 
and with due caution ; what he did was not only not improvident management, 
but was distinctly beneficial to the endowment. Hence, the terms of the agree- 
ment are binding on the debutter estate in the hands of the successor of the 
original Shebait. 

Power of a Shebait to alienate endowed property for satisfaction of his 
debt explained, 


Appeal by the Plaintiff. 


Suit to recover Rs. 7,500 with interest from the defendant 
personally as also from the debutter estate. 


The facts and arguments appear sufficiently from the judg- 
ments of the Court. 

Mr. Hill, Babu Ram Churn Mitter, Moulvi Serajul Islam, 
and Babus Tant Mohun Das and Hemendra Nath Sen for the 


appellant. 
Babus Baidya Nath Dutt and Surendra Krishna Dutt for 
: the Respondent. . C. A. V. 


The judgments of the Court were as follows : 
Rampini J.—The suit out of which this appeal arises was 


* Appeal from Original Decree No. 219 of 1905, against the decision of Babu 
Hari Prosad Das, Subordinate Judge, Birbhum, dated the 13th March 1905, 


Vor. VI.] HIGH COURT. 


brought by the Nawab of Murshidabad to enforce an agreement 
entered into with him by one Mohant Tulsi Das, the predecessor 
as shebazt of an idol of the present defendant. The Nawab had 
obtained decree for rent against Mohant Tulsi Dass. In execu- 
tion of these decrees he attached certain properties to which 
Mohant Tulsi Das successfully laid claim as representative of 
the idol The Nawab.then apparently contemplated the institu- 
tion of a suit to establish the title of his debtor, t.e., Mohant 
Tulsi Das in his personal capacity, to the property: but Tulsi 
Dass entered into an agreement with the Nawab settling their 
differences. Mohant Tulsi Das admitted his liability to the extent 
of Rs. 27,000, paid Rs. 16,000 in cash, and assigned to the Nawab 
the sum of Rs. 10,000 due to him (Tulsi Dass) as rent from the 
raiyats of.the property. As sAeba:! of the idol he guaranteed 
thatifthe raiyats did not pay, the balance would be realizable 
from the debuffer property of the idol The raiyats paid only 
Rs. 3,564, so the Nawab sued for the balance. During the 
pendeney of the suit, Tulsi Das died. His successor as Mohant 
Bhagawan Das, was entered on the record as his representative. 
This substituted defendant contested his liability on the ground 
that his predecessor was not justified in binding the debuHer 
property. 

The Subordinate Judge has given effect to this plea of the 
substituted defendant and has dissmissed the suit. The plaintiff 
appeals on his behalf it is urged that tbe judgment of the 
Subordinate Judge on this point is wrong. 

I think that, in the circumstauces, the Mohant Tulsi Das 
acted as a prudent manager of the idol's property in entering 
into the agreement he did. The plaintiff contemplated a 
suit to establish his debtor's title to the property. The idol 
had already been involved in litigation, and though successful, 
had incurred costs. If the Nawab were successful in the contem- 
plated suit, the idol might lose Rs. 27,000 or property of that 
value. If successful he would at least incur expenses for litigation 
and considerable harassment. The Mohant Tulsi Das was 
therefore justified in entering into an agreement on behalf 
of the idol under which a sum of Rs. 16,000 was paid by him 
in cash personally, Rs. 10,000" was to be paid by third persons 
and by which as the shebatt of the idol he only stood security 
for this latter sum, a liability which might never be incurred, 
which at the worst would only amount to Rs. 10,000 and by 
which the idol at least was released from the danger of losing 
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and harassment of litigation. 

I, therefore, consider that the appeal should be decreed and 
the suit remanded to the lower Court for disposal on the merits. 
It is accordingly directed that this be done. Costs to abide 
the result. 

Mookerjee J.—The circumstances which led to the litiga- 
tion out of which the present appeal arises, are not disputed 
before this Court. On the 2nd October, 1893, one Mohant 
Gopal Das, shedart of an idol Ragunath Jiu Thakur, took an 
ijara lease of Mehal Ghoradaha from the Nawab Bahadur of 
Murshidabad. Gopal Das died on the 8th March, 1895, and 
was succeeded as shebatt by Tulsi Das who took possession of 
the iara Mehal. In 1897, the Nawab sued Tulsi Das for arrears 
of rent due under the lease, and sought to obtain a decree bind- 
ing the Dedutter estate. Tulsi Das pleaded successfully that 
the leasehold property was not part of the debutter estate, but 
was held by the Mohant in his private capacity, and consequently 
the Nawab obtained only a personal decree against Tulsi Das. 
In 1900 and 1901, two other suits’ for rent were brought by 
the Nawab against Tulsi Das for rent of successive periods 
and decrees were obtained against him. In 1902, the Nawab took 
out execution of the decrees held by him, and attached two 
properties named  Mollarpur and Jungle Mehal. Tulsi Das 
preferred aclaim on the ground that the properties attached 
were in his possession in trust for the idol Raghunath Jiu 
Thakur, and that it was not competent tothe decree holder to 
proceed against them in execution of the personal decrees 
obtained against the Mohant. On the 25th February, 1902, 
the claim was allowed. On the same date, Tulsi Das entered 
into a compromise with the Nawab by which the dispute between 
them was settled, and an agreement was drawn up and executed. 
Under this agreement, Tulsi Das undertook to surrender the lease, 
and to pay Rs. 27,000 to the Nawab in settlement of all his 
claims. Out of this sum, Rs. 16,000 was paid in cash, and for 
the balance, Tulsi Das executed a conveyance in favor of the 
Nawab in respect of all arrears of rent due from the tenants 
of the leasehold property. Tuli Das further undertook, that 
if the back rents so transferred were found insufficient to satisfy 
the debt of Rs. 11,000, the Nawab would be at liberty to proceed 
against the debuifer estate for the recovery of the deficiency. 
Onthe z4th February; 1904, the Nawab commenced the present 
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action upon tbe allegation that the back rents had fallen short by 
about Rs. 7,500. The plaintiff, therefore, sought to recover this 
amount together with interest from the defendant personally as 
also from the debufer estate. Tulsi Das resisted the claim upon 
various grounds, amongst which it is sufficient for our present 
purposes to mention only one, namely, that the debutter estate 
had not been in any way benefited by the compromise which 
could not, therefore, be enforced against the properties of the idol. 
Shortly after, Tulsi Das died, and was succeeded as sebart by Mohant 
Bhagwan Das who was made a party and filed a fresh written 
statement in which the objections taken by Tulsi Das were re- 
peated, and a number of fresh objections put forward. When the 
case came on for trial, no oral evidence was adduced by “either 
party, but the facts set forth above, as also the allegations contain- 
ed in the agreement of the 25th February, 1902, were accepted 
as correct. Upon this footing, the Court proceeded to try the 
preliminary issue, whether the debutter property can be made 
liable for the debt alleged to be due to the plaintiff, and 
whether he has any cause of action against Mohunt Bhagwan Das as 
sebatt of Raghunath Jiu Thakur. This question was answered 
against the plaintiff and the suit was dismissed with costs. The 
plaintiff has now appealed to this Court, and on his behalf the 
decision of the Court below has been assailed on the ground that 
the compromise of 1902 is operative against the debyiter estate. 
To determine the'question raised before us, it is necessary to 
consider the situation as it stood at the time when the com- 
promise was executed. There had been prolonged litigation 
between the Nawab on the one hand and Tulsi Das on the other, 
in which the latter had on three occasions successfully resisted 
the attempt of the former to obtain decrees for rent binding upon 
the debutter estate. This had been followed up by execution 
proceedings in which the Nawab sought to proceed against pro- 
perties which he alleged were thé personal properties of the 
Mohunt, but which, according to the latter, formed part of the 
estate dedicated to the idol. This led to claim cases which termi- 
nated in favour of the sebazt acting on behalf of the idol. 
Under these circumstances, the obvious course open to the 
Nawab would have been a suit for declaration that the properties 
attached by him were the personal properties of his judgment- 
debtor. A litigation for this purpose, once commenced, was 
likely to be protracted over a number of years, and might have 
to be fought out by the sedazt, not only before the Subordinate 
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Judge, but also before this Court, and not improbably before the 
Judicial Committee. If the litigation terminated against the 
idol, a liability for a very large sum of money would be thrown 
on the debutter estate, and the properties attached, one of which 
had been purchased in 1872 for over Rs. 70,000, might be lost. 
On the other hand, even if the litigation terminated in favour of 
the idol, the deóuifer estate would be involved in considerable 
expense, which, as is well-known, is never completely recouped 
by the costs allowed to the successfullitigant. The effect of 
the compromise was to avoid this uncertainty, and to appreciably 
reduce the danger to the debutter estate to a minimum, Under 
the compromise, the amount due to the Nawab, and for which 
he had taken out execution, was reduced by Rs. 16,000. The 
balance was made recoverable in the first instance out of the 
back rents due from the tenants of the personal estate of the 
Mohunt ; if after this, a balance still remained due, the creditor 
would be entitled to proceed either against the Mohunt per- 
sonally or against the dedutter property. Under these circums- 
tances, can it be rightly contended that the liability which was 
imposed upon the qebuier estate was one which was not for its 
benefit and was not binding upon it. It cannot be disputed that 
a sebati has no proprietary interest in endowed property, and 
it cannot be sold in execution of a decree against him personally 
Ram Krishna v. Padma Charan (1) ; but although it is not com- 
petent to a sebait to alienate endowed property by way of 
mortgage or sale for satisfaction of his debts, yet he is authorised 
to deal with the endowed property for its benefit and preserva- 
tion, and especially for the purpose of defending it from hostile 
litigious attacks. The power ofthe seóa:f in this respect has 
sometimes been compared to that of a Hindu widow in possession 
of her husband's estate [ ¥uggessur v. Roodroo Naratn (2),] and at 
others, it has been regarded as analogous to that ofthe manager 
of the property of an infant [Prosunno Kumari v. Golab Chand (3), 
Doorganath wv. Ram  Chunder (4), Sheo Sankar v, Ram 
Shewak (5) and Parsotam v. Dat Gir (6).} The test, therefore, 
to be applied is, was the transaction one for the benefit of the 
estate? Was the liability imposed, such as a prudent owner 
would undertake for the ultimate protection of the estate ? 


(1) (1902) 8 C, W. N 683. (2) (1869) 12 W. R, 299 at 301. 

(3) (1876) L. B, 2 I, A. 145, at 151; 14 B L, R. 450 at 459, 

(4) (1878) L R. 41. A. 52, a£ 83 : I L. R2 Cal 341 at 851. i 

(5) (1896) I. L. R. 24 Cal. 77 at 82. (6) (1903) L. L. R. 25 All 298 at 304, 
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‘Hunooman Persud v. Babooee Munray (1). 1f A in execution of 
a decree against B attaches the property of C as the property of 
“his judgment-debtor, C may not always find it profitable to take 
the chances of litigation, and it might be a prudent act on his 
"part to settle the matter with A. If C happens to be an infant, 
and D is his guardian, D may, for the benefit of his ward, adopt 
precisely the same course, and if the transaction is a prudent and 
beneficial one, it would bind the estate of the minor. It is argued, 
however, on behalf of the respondents, and it must be admitted 
that the argument has considerable force and show of reason, 
that other considerations ought to prevail when B and D happen 
to bethe same person. Iam unable to hold that a different 
principle would be applicable to such a case. The only difference 
will be, that the Court will scrutinise the Jdonafides of the 
transaction with caution and not without suspicion, because 
there isa possibility of B throwing upon the estate of C, a 
burden which ought to be lawfully borne by B himself. No 
doubt, there isin sucha case, a possible conflict of interest 
between B and C; but ifthe conduct of B is perfectly fair, and 
the arrangement made by him is for the ultimate benefit of C, 
there is no reason why it should not be upheld. Itis suggested, 
however, that in the present case, the liability which has been 
imposed upon the endowment by the late sebari, is, in one sense, 
due to the conduct of the plaintiff himself, and he is, therefore, 
precluded from relying upon it in view of the principle laid 
down in ZZunooman Persud v, Babooee Munraj (1), namely, that 
ifthe danger to the estate arises or has arisen from any mis- 
conduct to which the creditor is or has been a party, he cannot 
take advantage of his own wrong to support a charge in his own 
favor against the estate, grounded on a necessity which his 
wrong has helped to cause. The answer, however, to this 
contention is that the creditor in this case did not act malafide ; 
he sought to recover his dues by execution against property 
which he believed in good faith to be the property of his judg- 
ment-debtor. The judgment-debtor was admittedly in.posses- 
sion, but he attributed that possession to his character as a 
trustee of an endowment. There was, therefore, a substantial 
question in dispute between the parties ; and the conduct of the 
sebatt, and the tenacity with which he resisted the claim of the 
plaintiff through the various stages of the antecedent litigation, 
prove conclusively that he acted in good faith, and did not by 


(1) (1856) 6 M, I. A, 393 at 423, 
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the compromise dishonestly throw upon the endowment a burden 


-which ought to have been borne by himself. I must hold, accord- 


ingly, that in the matter of the compromise, the sedatt acted honest- 
ly and with due caution ; what he did was not only not impro- 
vident management, but was distinctly beneficia! to the endow- 
ment. - It follows, therefore, that the terms of the agreement are 
binding upon the debutter estate in the hands of the success or of 
the original sedast. 

For these reasons I agree with my learned brother that 
this appeal must be allowed, the decree of the Subordinate Judge 
reversed, and the case remitted to him for trial on the merits. 


A. T. M. Appeal allowed ; case remanded. 


Before Mr. Fustice Mookerjee and Mr. Justice Holmwood. 
PARMESWARI PERSHAD NARAYAN SINGH 


v. 
SHEO DUTT RAI AND OTHERS” | 
AND 
JHUMAK SINGH 
v. 


SHEO DUTT RAI AND OTHERS.” 


Q@uardian-ad-litem, duty of—Deores, when to be set aside, for the negligence of 
the guardian—Test— Minor, to prore what, : 
The guardians of infants are not bonnd to contest all claims against an 
infant's estate whether well or 1ll-founded. 


Lekhraj Roy v. Mahatab Chand (1) referred to. 

If the omission by a guardian to plead a defence is fraudulent or amonnis 
to gross misconduct, the decree may be avoided. 

Gris Ohunder v. Afiller (2) referred to. 

If there has been gross neghgence on the part of a next fiiend in the 
conduct of a suit, the decree may be successfully impeached by the infant. 

_ In ro Hoghton (3) and Lalla Sheo Churan v Ram Nandar (4) referred to. 

The test is, whether the inaction of the guardian amounted to neglect of 
duty or was in the best interests of the infant. It is not every kind of 
negligence nor any amount of negligence which would render proceedings, 
otherwise regular and proper, liable ta be opened up ; it must be such negligence 
as leads to the loss of aright, which, if the soit had been conducted or resisted 
with due care, must have been succesfully asserted. 


* Appeals from Original Orders Noa. 418 and 414 of 1906. against an order 
of Babu Bepin Behari Sen, Subordinate Judge, Moxufferpur, dated the 17th 
April 1905. 


(1) (1871) 14 M. I. A. 393 at 399. (3) (1874) L, B, 18 Eq. 573. 
(1) (1878) 8 O, L R. 17. (4) (1894) I.L. B -22 Cale 8-— - 
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Ajodh ya. Pershad v. Sheo Porshad (1) referred to. 

Kesho Pershad v. Hirday Narain (2) distinguished. 

It is not sufficient for the minor to allege that the suit was not defended 
by the guaidian-ad-litem ; it ought to be alleged and proved that an available 
good ground of defence was uot put forward at the hearing by the omission 
of the guardian to appear at the trial 

Raghubar Dyal v. Bhikya Lai (3) and Debi Dutt v Subodra (4) referred to. 

Appeals -by the minor Defendant No. 8 in No. 413 and by 
the Defendant m No. 414. 


Applications to set aside an ez-paríe decree. 


The facts of the case appear from the judgment. 
Babu Baldeo Narawn Singh for the Appellants. 
Dr. Rash Behary Ghose and Babu Sorosht Charan Mitra 


for the Respondents. 
C. A. V. 


The judgment of ihe Court was delivered by 

Mookerjee J.—On the 2oth September 1902, the plaintiffs 
respondents sued to enforce a mortgage security executed in their 
favour on the 19th August 1895 by Jhumak Singh and his son 
Nand Kishore. The mortgagee joined as parties defendants to the 
suit, not only the mortgagors but also the present appellant 
Parmeswari Narayan, the infant son of Nand Kishore. One 
Bolaki Singh, the son-in-law of Jhumak, was appointed guardian 
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ad-litem of the infant. The grandfather and the grandson - 


entered appearance in the suit, but the father did not enter 
appearance. The suit remained pending for more than a year, and 
various proceedings were taken, a detailed reference to which 
is unnecessary for our present purposes. It is sufficient to state that 
when the case was taken up for disposal on the sth April 1904, 
an application was filed on behalf of the infant, in which it was 
stated that the guardian-ad-litem had gone to Calcutta, and an 
adjournment was sought. This was refused. The pleader for the 
infant then declined to appear. No one represented the other 
defendants, and the result was that the suit was decreed exparte 
on the 6th April 1904. On the 3rd May 1904, an application was 
made on behalf of the infant, represented by the guardian-ad-litem 
Bolaki Singh, to set aside the exparte decree. It was alleged that 
Bolaki had enquired wher the case would be heard, and learning 


that it was not likely to be taken up on thé 29th March, the date . 


fixed for hearing, he wert down to Calcütta to look after “a case of 
(1) (1900) 5 C. W. N, 58, D (1880) 8 C, L. R. 69. 


(8) (1885) I. L. R, 12 Calc. 69. 
e (43 (1816) IL, B.2- Calc 288 at 286°; 26. W; B. 449. - 
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his own which was pending in this Court. It was stated that 
while in Calcutta, he was taken ill and could not return till the 
28th April 1904, when he found that the suit had been decreed 
exparte. It was further stated in the petition that if there was 
any negligence on the part of the guardian-ad-litem, the infant 
ought not to suffer. Onthe 5th May 1904, an application was 
presented on behalf of the grand-father, in which it was prayed 
that the exparte decree might be set aside so far as he was con- 
cerned. The Subordinate Judge in the Court below has dis- 
missed both the applications. As regards the application of the 
infant, he has disbelieved the story that the guardian-ad-litem 
was, at the time of the trial, away at Calcutta. As regards the 
application of the grand-father, the Subordinate Judge has held 
that he had knowledge when the suit would be heard, and yet 
did not appear to conduct his defence. Two separate appeals 
have been preferred against the orders of the Subordinate Judge, 
one by the grand-father, the other on behalf of the infant grand- 
son. ` 

As regards the appeal by the grand-father, no serious attempt 
has been made to assail the view taken by the Court below. We 
have read the evidence, and we are satisfied that the grand-father 
could have appeared and defended the suit on the day of trial, 
only if he had so chosen ; there can be no reasonable doubt that 
he kept out of the way so as to be able to make an application 
for revival and thus protract the litigation. His appeal, there- 
fore, must fail. 

As regards the appeal preferred on behalf of the infant, the 
decision of the Subordinate Judge has been challenged on two 
grounds, namely, first, that upon the evidence it ought to have 
been held that thé guardian-ad-litem was away in Calcutta and 
could not appear to defend the suit, and secondly, that the omis- 
sion of the guardian-ad-litem to defend the suit constituted gross 
negligence such as would entitle the infant to claim’ a revival of 
the suit. 

In support of the first contention, reliance has been placed 
upon the evidence of Bolaki himself and his tout witness Raghu- 
bant Singh. Bolaki, no doubt,swears that he went down to 
Calcutta towards the end of March, was taken ill there, and could, 
not return till the end of April. Thereis no tangible evidence, 
however, to show that he was in Calcutta. He did not meet his 
pleaders there, and not even the muktear Punit Lal near whose 
house he resided, He is said to have been treated by a medical man - 
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whose name he does not know and whose medicine he did not 
take. His appeal in the High Court was not heard till the 26th 
April, and it is not satisfactorily explained why he should come 
down to Calcutta at least one month previously. We are dis- 
posed to agree with the Subordinate Judge that Bolaki never 
came down to Calcutta, and that at the time of the trial of the 
suit, he was living in his usual residence which is the house of 
his father-in-law. 

As regards the second point taken on behalf of the appellant, 
it is contended that omission by the guardian to defend the suit 
is sufficient to entitle the infant to claim a revival of the suit. In 
our opinion, this contention is entirely unfounded. As was 
observed by their Lordships of the Judicial Committee in the case 
of Lekraj Roy v. Maktab Chand (1), the interests of infants 
would seriously suffer if a notion were to prevail that guardians 
were bound for their own security to contest all claims against 
an infants’ estate, whether well or ill-founded. No doubt, if the 
omission by a guardian to plead a defence is fraudulent or 
amounts to gross misconduct, the decree may be avoided [Girish 
Chunder v. Miller (2)] ; or if there has been gross negligence on 
the part of a next friend in the conduct of a suit, the decree may 
be successfully impeached by the infant [Jn re Hoghion (3), Lalla 
Sheo Churn v. Ram Nandan (4). The learned vakil for the 
appellant placed much reliance upon the case of Kesho Pershad 
v. Hirday Narain (5), in which the learned Judges appear to 
have held that as the lawful guardian had not taken the proper 
and necessary steps to protect the interest of the infant, the 
Court would set aside the exparte decree. This case, however, 
' does not lay down any inflexible rule that wherever the guardian 
omits to appear, the exparte decree must be set aside. This is 
obvious from the case of Ajodhya Pershad v. Sheo Pershad (6), where 
it was pointed out that thetest to be applied 1s, whether the inaction 
of the guardian amounted to neglect of duty or was in the best 
interests of the infant. It is not every kind of negligence, nor 
any amount of negligence which would render proceedings, other- 
wise regular and proper, liable to be opened up ; it must be such 
negligence as leads to the loss of a right, which, if the suit had 
been conducted or resisted with .due care, must have been 
successfully asseited. It. is, therefore, not sufficient for the 


(1) (1871) 14 M. I, A. 898 (399) (4) (1894) I. L. B. 22 Calo, 8 
(2) (1878) 3 C. L, R. 17. . (5) (1880) 6 C, L. R. 69. 
(8) (18741 L. R, 18 Eq,.67 (6) (1900) 6 C. W, N. 68. 
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appellant to allege that the suit was not defended by the guardian- 
ad-litem ; it ought to have been alleged and proved that an 
available good ground of defence was not put forward at the 
hearing by the omission of the guardian to appear at the trial 
[RagAtibar Dyal v. Bhikya Lal (1) and Debt Dutt v. Subodra (2).] 
No such case, however, has been established by the evidence, 
and for an obvious reason. The present application -to set 
aside the exparte decree has been. made on behalf of the infant 
by Bolaki Singh himself. One cannot expect that evidence 
would be produced at his instance to estabhsh that his conduct 
has been fraudulent or grossly negligent. In a case in which the 
proceedings are sought to be challenged on such a ground, the 
application ought to be made on behalf of the infant by a new 
next friend; otherwise, although, as here, it may be faintly suggested 
that the infant ought not to be prejudiced by the negligence of 
the guardian, it is extremely unlikely that any materials would be 
forthcoming to throw light on the alleged improper conduct 
of the guardian. So far as the evidence in the present case goes, 
itis not established that there was a valid defence to the suit 
which the guardian might have taken but did not take. Under 
these circumstances, it is impossible for usto hold that the mere 
omission of the guardian to defend the suit was such evidence 
of fraud, collusion, or gross negligence, as would entitle the infant 
to have the suit re-opened. It is not necessary for our present 
purposes to consider whether the infant, when he comes of age, 
or through a new next friend during minority, may not be 
entitled to have the matter re-opened by way of a regular suit 
or a review of judgment, on the ground of the misconduct 
of his guardian and consequent injury to himself. As the case 
now stands, we must hold that the order of the Subordinate 
-Judge by which he refused to set aside the exparte decree, 
cannot be disturbed. | 

Both the appeals fail and are dismissed with costs. We 
assess the hearing fee in each case at two gold mohurs. 


Ax IONS Appeals dismissed. 


(1) (1885) 1. L. R. 12 Cale. 69. (2) (1876) I. L. B, 2 Cale, 283 (288). 
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Before Mr Fustice Mookerjee and Mr. Fustice Holmwood. 


AMEER CHAND OIVIL. 
V. 1907. 
+ ——P— 
MOHANUND BIBI. au 
Probate, grant of — Letteis of Administration, wher should be grarxted—Will, SE 


due execution and attestation— Acknowledgment of execution — Attestation, 

what is— Costs as to pleaders’ feos— Court, power of, as to costs —Hacontor 

by implication, what conatintes—Shebait or trustee, if emecutor by 
mmyploation—Administration bond, object of taking —Seowrity, sufficieney of 

—Probate and Adminatration Act (V of 1881), Section 78—Indian 

Succession Aot (X of 1885), Seo. 50, Cl. 8—General Rules and Cireular 

Orders. 

No grant of probate can be made unless the will has been proved in 
accordance with law, aud inasmuch as a grant of probate operates ns a 
judgment in rem, the Court must be satisfied that the will has been duly 
executed and attested. M 

Monmohini Guha v. Banga Chandra Das (1) referred to, . 

An acknowledgement of execution from the testator and attestation of the 
wil in his presence, isa sufficient attestation under section 50, clause 3 of the 
Indian Succession Act which is made applicable to Hindus by the Hindu 
Wills Act, > 

Rule 86, clause (a) of the General Rules and Cirealar Ordera (Civil) (1993, 
Vol I, page 142) is applicable to contested applications for probate or letters of 
administration, the proceedings in which must, according to the provisions of 
gection 88 of the Probate and Administration Act, take as nearly as may be 
the form of a suit, according to the provisions of the Code of Civil Procedure, 
and a Judge has discretion as to costs on account of pleaders' fees; he may 
allow a fee according to the valuation of the estate, or according to sucha | 
sum, not exceeding the valuation as may be reasonable, or according to the 
importance of the subject of the dispute. 

Pratap Chandra Iaka v. Kati Bhanjan Shaha (2) explained and distin- 
guished, 

The mere fact that a person 18 appointed a slebar or trustee of the whole 
or a large portion of the estate of the testator, is not sufficient by itself to 
constitute him an executor by implication. But where the testator uses the 
word trastec or shebait, and at the s1me time imposes upon the paraon duties 
involving the functions of an executor, there is a good appointment as executor 
by necessary implication, In order to constitute one an executor according to 
the tenor of the will, it must appear on a reasonable construction thereof, that 
the testator intended that he should collect his assets. pay his debts and funeral 
expenses and legacies, which are th2 essential duties of an executor. 

Wilkinson v. Adam (8), Zn the goods of Parpell (4), In the goods of Tooney(), 
In the goods of Davis (6), In the goods of Jones (T), Pickering v. Towers (8), . 


? Aprea from Original Decree No, 76 of 1905, against the decree of H. R, II. 


Coxe, Esq. District Judge of Shahabad, dated the 24th January 1905. 
(1) (1908), I, L R. 31 Calc 357, (5) (1861) 8 Sw. & Tr 662. 
(2) (1900). 4 C, W. N. 600, (6) (1813) 8 Curtis 748. 

(3) (1818) 1 Ves, & B. 422 (463), (7) (1361) 2 Sw, & Tr, 155. 


(4) (1872) L. R 2 P, & D 379 (3) (1857) 2 Lee 401. 


—— 


454 


Cryin, 
1907. 
ein ai^ 


Ameer Chand 


v. 
Mohanund Bibi, 


m —À— 


April, 24. 


THE OALOUTTA LAW JOURNAL. [Vor. VI. 


In the goods of Fry (1), In the goods of Bell (2), In tha goods Hay (3), In 
the goods of Ovok (4), Im the goods of Kirby (ë), In the goods of Adamson (6), 
In ve Monhur Mooksrjee (7), Mithibai v. Cangi Kherdi (8), and Kuppayammal 
v, Ammani (9), referred to. 

Brojo Chunder v, Rajkumar (10) and Kripamayee v. Mohim Chandra (11), 
distinguished. 

The appointment of executors by necessary implication is not to be 
favoured, and the language of the will 1s not to be strained for this purpose; 
but in doubtful cases. letters of administration with the will annexed ought to 
be granted. 

Section 78 of the Probate and Administration Act provides that the 
administration bond is to be given for the due collection, getting in, and admi- 
nistering the estate of the deceased. Such security 18 only required to guard 
against mal-practices, and the security is enough if it affords a reasonable 
protection against mal-practices which require time to be carried out, What 
the Court 18 to satisfy itself is, whether the amount of the security affords a 
sufficient safeguard against serious or continuous mismanagement. 

Mahamaya Debi v. Gangamoyi Debi (12) referred to. 


Appeal by the Objector. 
Application for probate of a will. 


The facts of the case appear from the judgment of the Court. 
Maulavi Mahomed Yusuf and Babus Umakalt Mookeryee . 
and Raghu Nath Singh for the Appellant. 
Babus Strish Chandra Chowdhury and Makhan Lal for the 
Respondent, C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—On the 22nd May 1902,0ne Fakir Chand, 
the adoptive father of the present appellant, made a testamentary 
disposition of his properties by a wil which was registered on 
the 26th May, 1902. The testator died on the 13th February 1904. 
On the 15th September, 1904. the widow Mohanund Bibi made 
an application for probate of the will. The application was opposed 
by her adopted son, the present appellant, who alleged that the 
will was not duly executed, that atthe time of its execution his 
father had no testamentary capacity, and that the disposition 
was made under the influence of his mother. At the trial, the 
objection on the ground that the will had not been duly execu- 
ted and attested, does not appear to have been pressed. But 
after the case had closed, the objector prayed that an additional 


(1) (1827) 1 Hagg. 80. (7) (1880) I. L. R. 6 Calo. 756. 

(2) (1878) 4 P. D. 86. (8) (1901) I. L. R. 20'Bom, 571. 
(8) (1901) P. 846. (9) (1899) I L. R. 22 Mad. 845. 

(4) (1902; P. 114. (10) (1901) 6 C. W N. 810. 

(5) (1902) P. 188. (11) (1905) : 


C, W. N. 239, 
J. 


10 
(6) (1875) L. R. 3 P. & D. 953. (12) (1904) 1 C. L. J. 180. 
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issue might be raised with regard to „this question. This appli- 
cation was refused. The learned District Judge found, upon 
the evidence, that the Will had been duly executed and attested, 
that at the time of execution, the testator had a sound disposing 
mind, and that there was no evidence worth the name to show 
that the testator was unduly influenced by his wife. He also 
held that the will was executed with the full knowledge and 
acquiescence of the objector, and that the imputations which 
he made as to the sanity of his adoptive father and the honesty 
of his adoptive mother were entirely unfounded. The learned 
Judge, however, held that the widow was not entitled to probate; 
but only to letters of administration with a copy of the Willannexed, 
inasmuch as the provisions of the Will did not constitute her an 
executrix. On this ground,.the District Judge directed the issue 
of letters of administration to the respondent, provided she fur- 
nished security to the extent of Rs. 75,000. The objector has 
appealed against this order, and the petitioner has also filed a 
memorandum of cross objections. Two points have been urged 
on behalf of the appellant, namely, first, that the evidence. does 
not establish that the Will was duly executed and attested, and 
secondly that the order for costs is unjust, inasmuch as pleader's 
fees have been assessed upon the value of the estate disposed of 
by the Will. Two points have also been argued on behalf of the 
respondent, namely, first, that upon a true construction of the 
Will, the widow ought to be regarded as executrix by necessary 
implication, and secondly, that the amount of security demanded 
is unreasonable and ought to be reduced. 

As regards the first point taken on behalf of the appellant, 
it may be conceded that. as pointed out by this Court in the case 
of Monmohint Giha v. Banga Chandra Das-(1), no grant of pro- 
bate can be made únless the Will has been proved in accordance 
with law, and inasmuch as a grant of probate operates asa 
judgment fn rem, the Court must be satisfied that the Will has 
been duly executed and attested. It is, therefore, necessary to 
consider whether the evidence on the point is sufficient. The 
Will appears to have been attested by twelve persons including the 
writer ; of these, nine have been examined, and their evidence 
proves conclusively that the Will was executed by the alleged 
testator and duly attested by the witnesses. It is sufficient 
to refer to the evidence of Abdul Rahaman and Nisar Hossain, 
each of whom obtained an acknowledgment of execution from 


(1) (1903) L L. R. 81 Calo, 357. 
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the testator and attested the, Will in his presence. This is suff- 
cient attestation under section 50, clause 3 of the Indian Succession 
Act, which is made applicable to Hindus by the Hindu Wills 
Act. We must consequently hold that the conclusion ofthe 
District Judge that the Will was 'duly executed and attested, is 
amply supported by the evidence and must be affirmed. 

As regards the second point taken on behalf of the appellant, 
it must be conceded that under section 84 of the Probate and 
Administration Act, in any case before the District Judge in 
which there is contention, the proceedings must take, as nearly 
as may be, the form of a suit, according to the provisions of the 
Code of Civil Procedure, in which the petitioner for probate or 
letters of administration, as the case may be, shall be the plaintiff, 
and the person who may have appeared to oppose the grant shall 
be the defendant. Consequently, Rule 36, Cl. (a) of the General 
Rules and Circular Orders (Civil), 1903 Vol. I. p. 142, is applicable 
to contested applications for probate or letters of administration, 
and a Judge has discretion as to costs on account of pleaders’ fees ; 
he may allow a fee according to the valuation of the estate, or 
according to such a sum, not exceeding the valuation, as may be 
reasonable, or according to the importance of the subject of the 
dispute. The rule, therefore, laid down by this Court in Protap 
Chandra Shaha v. Kali Bhanjan Shaha (1), that a proceeding 
instituted for revocation of probate can not be regarded as 
a regular civil suit but is a miscellaneous proceeding in which 
the pleaders’ fees must be fixed upon that footing, does not apply 
to a contested application, like the present, for grant of probate. 
At the same time, it does not necessarily follow that the petitioner 


should have full pleaders’ fees on the basis of the value of the 


-estate covered by the Will. In the case before us, the hearing of 
‘the application in the Court below extended over two days only, 
and in our opinion, the amount allowed as pleaders’ fees ought to 
be considerably reduced. We direct that the pleader's fees in the 
Court below be reduced from Rs. 1,806 to Rs. 80. 

As regards the first point taken on behalf of the respondent, 
namely that the widow is entitled to probate as executrix, it raises 
a question of some nicety, the solution of which must depend 
primarily upon the terms of the Willitself. The Will consists of 
twenty three paragraphs, the first three of which are of a prelimi- 
nary character, and do not touch the present question. The fourth 
paragraph provides that certain properties are to be set apart for 


(1) (1900) 4 C. W. N. 600. 
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charitable and religious purposes.. The widow is to get her 
name registered in respect of these properties, and after payment 
of the expenses, is to apply the income to the purposes of the 
endowment. Upon the death of the widow, the adopted son 
would take her place. Paragraph five makes provision for the 
maintenance of the widow, which is to be paid out of the income 
of certain specified properties. Paragraph six provides for 
the maintenance of Rukmini Bibi, a daughter of the testator. 
Paragraphs seven and thirteen make provision for the marriage 
and maintenance of two other daughters who were at the time 
infants. Paragraph eight provides that all properties not expressly 
devised under the Will are to be taken by the adopted son. 
Paragraphs nine to twelve make it incumbent on the adopted son 
to pay allowances to the grand-daughter, nephew, and two 
servants of the testator, out of the income of the estate. 
Paragraph fourteen makes a provision for the marriage of the 
grand-daughter. Paragraph fifteen gives the ornaments to the 
widow and daughters. Paragraph sixteen declares that the 
adopted son would realise the debts due from others inthe 
same manner as the testator was entitled to do and would dis- 
charge out of the income of the estate, all the debts due by the 
testator. The other paragraphs of the Will make further disposi- 
tions of the properties of the testator to which a detailed 
reference is not necessary for the decision of the question now 
raised before us. From a review of the provisions of the Will, 
it appears to us impossible to say that the widow was constituted 
an executrix by necessary implication. The only person who might 
be regarded as an executor by implication would probably be the 
adopted son who was authorised to collect the dues and discharge 
the debts of the testator. Reliance was placed by the learned 
vakil for the respondents upon the case of Brojo Chunder v. 
kaj Kumar (1), which was recently followed by this Court in 
the case of Aripamoyee v. Mohim Chandra (2, to show that 
tho widow was appointed executrix by necessary implication. 
These cases are, in our opinion, clearly distinguishable. In each 
of these cases, it was held that the testator had confided to the 


person appointed as shedast, the execution of the terms of the Will. 


These cases do not lay down that the mere fact that a person is 
appointed a shebasé or trustee of the whole or a large portion 
of the estate of the testator, is sufficient by itself to constitute him 
an executor by implication. Any such rule as this would be 


(1) (1901) 6 C, W N. 810. (2) (1905) 10 O. W. N. 232, 
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CIVIL. totally opposed to well-setthed principles of law. Section 7 of 
4907 the Probate and Administration Act provides that the appoint- 
ment of an executor may be express or by necessary implication. 
Now it was pointed out by Lord Eldon in Wilkinson v. Adam (1), 
EXER that when in construing a Will, we have to determine whether 
"Mookerjee, J. a person has been appointed an executor by necessary implication, 
v conjecture must not be taken for implication ; necessary implica- 
tion means not natural necessity, but, so strong a probability 

of intention that an intention contrary to that which is 

imputed to the testator cannot be supposed. Judged by this 

test, it is impossible to say that, in the present case, the 

widow was appointed executrix by necessary implication. 

. "Ihe question in each case is, do the provisions of the 

Will confer upon the person, by necessary implication, 

í the rights, powers and duties of an executor ; if they do, the 
person thus clothed with the essential functions of the office, is 
an executor under the Will according to the tenor. But 
.executorship according to the tenor, will not be inferred where the 
Will does not import that the person named shall collect the 
dues, pay the debts and legacies, and settle the estate like 
an executor. The mere designation to perform some trust, 
orto be guardian of an infant legatee, is not sufficient to 
show that the person who claims to be an executor is clothed 
with the rights and duties of the office. The test of constructive 
appointment may be found by considering whetherthe acts 
-to be done or the powers to be exercised, are such as appertain to 
the office of an executor. The appointment of a trustee under the 
-Will, not essential to the office of an executor, does not constitute 
the trustee an executor according to the tenor; for the offices 
-of an executor and of a trustee are distinct and may be vested in 
different persons, and when they are vested in the same person, 
-the function of each has, nevertheless, to be performed by 
-him in the respective capacity, the Probate Court having jurisdic- 
.tion over him in the one but not in the other capacity. 
Although, therefore, the mere fact, that a person is appointed 
‘a trustee or sAebait does not make him an executor 
. under the Will, yet where the testator uses the word trustee 
-or skebait and, at the same time, imposes upon the person, 
.duties involving the functions of an executor, there is a 
- good appointment as executor by necessary implication. These 
-principles are amply supported by the cases in the books, to some 


(1) (1818) 1 Ves, & B, 422 at 466, 
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of which reference was made at the bar. Thus, it was ruled by 
Lord Penzance in Zn the goods of Parnell (1), that unless the Court 
can gather from the words of the Will that a person named as 
trustee therein is required to pay the debts of the deceased and 
generally to administer his estate, it will not grant him probate 
as executor according to the tenor thereof. This is subject to the 
limitation pointed out by Sir James Wilde in Jn the goods of 
Zoomy (2) that a direction toa person to pay debts or funeral 
expenses, not out of the general estate, but out of a particular 
fund, will not constitute him executor according to the tenor. 
[Zn the goods of Davis (3).] To the same effect is the decision of 
Sir C. Cresswell in Zn the goods of Fones (4), in which that learned 
Judge held that to constitute an executor according to the tenor, 
there must be words importing a general power to receive and 
pay what is due to and from the estate, so that where the whole 
personal property is left to a trustee on trust for a specific pur- 
pose, and no executor is named in the Will, such trustee is not 
entitled to probate as executor according to the tenor. Reference 
may be made to the cases of Pickering v. Towers (5), [in which it 
was held that the words were wide enough to give certain persons 
the general management of the personal estate of the testator], 
In the goods of Fry (6), [in which there was a direction to pay debts, 
funeral expenses, and expenses of probate], Jn the goods of Bell (7), 
[in which there was a direction by implication to pay debts], 7; 
the goods of Way (8), [in which there was a direction to hold and 
administer the estate which was construed to mean a power to deal 
with the whole of the estate], Ju the goods of Cook (9), [in which 
there was a direction to pay all just debts out of the estate], and 
in the goods of Kirby (10) [in which three persons were named as 
trustees but were practically given the power to pay debts and 
funeral and testamentary expenses.] In each of these cases, it was 
held that there was an appointment of an executor by necessary 
implication. The principle deducible from these cases is that in 
order to constitute one an executor according to the tenor of the 
Will, it must appear on a reasonable construction thereof, that the 
testator intended that he should collect his assets, pay his debts 
and funeral expenses and legacies which, in the words of Sir James 
Hannen in Ji the goods of Adamson (11), are the essential duties of 


(1) (1872) L. R. 2 P. & D. 37). (8) (1827) 1 Hage. 80. 
(2) (1864) 3 Sw. & Tr 562. (7) (1878) 4 P. D. 85. 
(9) (1813) 8 Curtes 748. (8) (1901) P. 845. 
(4) (1801) 2 Sw. & Tr. 155 (9) (1902) P. 114 
(5) (1787) 2 Lee 401 (10; (1902) P. 188, 
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an executor. This doctrine has been recognised in this country 
in the cases of Jn re Monohur Mookerjee (1), Mithibat wv. Canji 
Kherdt (2), and Kufpayammal v. Ammani (3). We must hold, 
consequently, in the case before us that as the rights, powers and 
duties of an executor are not conferred upon the widow, she 
cannot be regarded as an executrix by necessary implication. We 
may further observe that it is well-settled that the appointment 
of executors by necessary implication is not to be favoured, and 
the language of the Will is not to bestrained for this purpose, but 
in doubtful cases, letters of administration with the Will annexed 
ought to be granted. The first point taken on behalf of the 
respondent, cannot, consequently, be supported. 

The second point taken on behalf of the respondent is that the 
amount of the security demanded from her is unnecessarily high. 
In our opinion, this contention is well-founded. Section 78 of the 
Probate and Administration Act provides that the administration 
bond is to be given for the due collection of, getting in, and ad- 
ministering the estate of the deceased. Such security, as pointed 
out by this Court in the case of Mohamaya Debt v. Gangamayt 
Debi (4), is only required to guard against mal-practices, and the 
security is enough if it affords a reasonable protection against 
mal-practices which require time to be carried out. What the 
Court has to satisfy itself is, whether the amount of the security 
affords a sufficient safe-guard against serious or continuous mis- 
management. Now, in the case before us, according to the 
evidence adduced on the side of the objector himself, the annual 
income from the whole estate is Rs. 15,000. If, security is 
taken to cover the income for two years,it ought to be amply 
sufficient. We, therefore, direct that the security bond should 
be for a sum of Rs. 30,000, and as the widow admittedly takes a 
substantial interest under the Wil] in the estate left by her 
deceased husband, we further direct that this sum be secured 
upon her share in the estate. In the circumstances of the 
present case, it appears to us to be unreasonable to demand any 
extraneous property as security. It must be remembered, on 
the one hand, that security is essential for the protection of the 
estate ; on the other hand, if the security is very high, or if con- 
ditions are imposed which mdke it impracticable for the appli- 
cant to furnish the security demanded, and consequently no 
letters of administration are taken out, the safety of the estate 


(1) (1880) I. L, R 5 Calo. 756 (8) (1899) I. L. R, 22 Mad, 345. 
(2) (1901) I. L. B. 26 Bom, 571. (4) (1904) 1C. L. J 180. 
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which is heavily incumbered and in. respect of a large portion 
of which Government revenue has to be regularly paid, may be 
seriously imperilled. The learned vakil for the respondent states 
that the widow is prepared to carry out the terms that are now 
imposed on her. 

lt was suggested by the learned vakil for the appellant that 
the memorandum of cross objections ought not to be entertained, 
inasmuch as his appeal is preferred against the order by which 
letters of administration were directed to be granted, whereas 
the cross objection is directed in part against the order by which 
the amount of the security was assessed at Rs. 75,000. In our 
opinion, there is no substance in this contention. In the first 
place, the two orders are substantially continuous. The District 
Judge, on the 23rd January, delivered judgment by which he 
held that the petitioner was entitled to letters of administration ; 
as part of that order, he directed reasonable security to be given, 
on the day following, in continuation of this order, he fixed the 
amount of the security at Rs. 75,000. In the second place, even 
if we consider the two orders to be distinct, as the order by which 
the amount of the security was assessed was made on the 24th 
January 1905 and as the memorandum of cross objections was 
filed in this Court on the 1oth April 1905, the memorandum 
would be amply in time even if it was regarded as an independent 
memorandum of appeal. 

The result, therefore, 1s that the appeal and the cross objec- 
tion must both be allowed in part. The order ofthe District 
Judge, in so far as it relates to the costs of the Court below, will 
be varied and the pleaders’ fees will be reduced to Rs. 80. The 
order of the District Judge, in so far as it relates to the security, will 
also be varied. The amount of the security will be reduced to 
Rs. 30,000, and the properties upon which this sum is to be 
secured will be the interest of the widow in the estate of her 
deceased husband. As the appeal has substantially failed and as 
the cross-objection has succeeded in the main, the appellant must 
pay the respondent her costs in this Court. We assess the hearing 
fee at ten gold Mohurs. 

B. M. Appeal and cross-appeal allowed 
. in part. Order varied. 
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Before Mr. Fustice Mookerjee and Mr. Justice Holmwood. 


HARMANOJE NARAIN SINGH 
v. 
RAMPROSAD SINGH AND OTHERS.* 


Hindu Law—dlesne profits, deores for—Interest, silent as to— Hindu widow, 
power of— Security bond agreeing to pay interest —GSiay of exceution pro- 
 cecdinga— Limitation—Cieul Procedure Code (Act XIV of 1882), Seos. 211, 
212, 230, 244, 546 — Reversioner, if bound by act and covenant of widow 
i& possession — Imierest, high rate of, whether jwstifiable— Execution. pro- 
ceedings, if interest may be claimed in, when decree silent as to interest. 


A proceeding for the ascertainment of mesne profits is a proceeding in 
continuation of the original suit, and the order by which the amount of mesne 
profits is assessed and awarded 18 the final decree for mesne profits in such suit, 
It is a decree which 1s capable of execution, and the period of twelve years 
mentioned in section 230 of the Civil Procedure Code (Act XIV of 1882) runs 
from the date when a valid decree for mesne profits has been made and not 
from the date of the decree by which the liability to pay mesne profits 
was originally declared 

Puran Chand v. Roy Radha Kishen (1) and 

Kewal Kishan Singh v. Sookhari (2) referred to and followed, 

Ram Kishore Ghose v. Gopy Kant Shaha (3) distinguished, 

Asa Hindu widow, although she takes in some respects only n qualified 
interest in her husband’s estate, fully represents that estate, the succeeding 
heis are bound by a decree properly and fairly obtained against her 

Katama Natehier v. Rajat of Shivagunga (4), and 

Hari Nath Chaterjee v. Mothurmohun Goswami (6) referred to. 

Although under the Hindu Law a widow is allowed to bind the estate of her 
deceased husband ns ngainst the reversionary heirs for the purpose of raising 
necessary funds, 1t must be established that the purpose for which the liability 
had been imposed was really necessary for the protection of the estate, 

Musst, Phool Koer v, Dabee Pershad (6) referred to. 

Dinamani Ohawdhurany v. Elaheedad Khan (7) and 

Dinamani Chawdhurany v. Elaheedad Khan (8) distinguished. 

When a Hindu widow, to prevent the sale of her husband’s property, during 
the pendency of an appeal in which there was no substance, and to obtain stay 
of the execution proceedings, gives a security bond and agrees to pay interest at 
the rate of 12 per cent per annum upon the amount of mesne profits decreed, 
although the decree for mesne profits did not carry interest, and creates a charge 
in respect of the same upon a portion of the estate of her son, her act is in. 
essence an unauthorised and unjustifiable allenation of & portion of that estate, 
and ig neither necessary nor beneficial to the estate, and it is open to the 


* Appeal from Order No. 856 of 1906, againat an order of E. P. Chapman Esq, 
the District Judge of Mozufferpore, dated the 28th July 1906, affirming the order 
of Babu Purna Chandra De, Subordinate Judge, Mozufferpore, dated the I4th 
July 1906, 


1) (1891) I, L. R. 19 Calc. 132 (8) (1893) I. L. B. 21 Calc 8, 
B (1896) I. L. R. 24 Calc 173. (6) (1889) 12 W. R. 187. 

(3) (1000) I. L. R. 28 Oale. 242, (7) (1903) 7 C. W. N. 678. 
(4) (1863) 9 M I, A, 639. (8) (1904) 8 C, W. N. 813. 
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reversionary heir to question the propriety of, her nct, and her covenant does not 
bind the reversionary heir, 

Although a loan by & Hindu widow may be necessary, the rate of interest 
at which she borrows must be proved to be necessary before interest at that rate 
will be allowed : and even assuming that the widow was, in the present case, 
justified in giving a security bond to obtain a stay of execution proceedings 
under section 516 of the Civil Procedure Code, the necessity to enter into an agrec- 
ment to pay interest ata high rate will have to be established before 1t can be 
made to bind the revorsioner, 

Hurro Nath Rai Chowdhur: v. Randhir Singh (1) referred to 

Where & deoree declares that the plaintiff is entitled to mesne profits, and 
says nothing about interest, if the amount of mesne profits 18 left for determi- 
nation by the Court of execution, the decreo-holder is entitled to interest upon 
the mesne profits and to have such interest added to the mesne profits when 
they are ascertained, 

Grish Chunder Lahiri v. Shoshi Shikhareswar Roy (2) and 

Grish Chunder Lahiri v. Shoshi Shikhareswar Roy (8) referred to. 

But 1f the Court which ascertains the mesne profits has omitted to allow 
. interest, it is not open to the Court which executes the decree for mesne profits 
to allow interest in execution proceedings, The Court which executes a decree, 
must execute ıt as ıt stands. There i8 no rule which makes it obligatory upon 
the Conrt to allow interest on mesne profits ; it is a matter of judicial discretion, 
to be exercised according to the circumstances of the case. If the Court which 
assesses mesne profits improperly exercises its discretion and disallows interest 
on erroneous grounds, the remedy of the decree.holder is by way of an appeal. 
He cannot claim interest in execution proceedings when the decree for mesne 
profits 18 silent as to interest. 

Kishna Nand v. Partab Narain (4) and 

Grish Ohunder Lahiri v. Shoshi Shikhareewar Roy (2) referred to. 


Appeal by the judgment-debtor. 


Application for execution of deoree. 

The facts of the case appear fully from the judgment of the 
Court, 

Babus Umakali Mookerjee and Shorosht Charan Mitra for the 
Appellant. 


Babu Nalini Ranjan Chatterjee for the Respondents. 
: C. A, V. 
The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the judgment- 
debtor against an order of the District Judge of Mozufferpore by 


which he has directed execution to proceed on the basis of a 
decree obtained by the respondent. 


R. 18 Calc, 311. 
. B. 27 Oale 951. 
. R. 88 Calc. 829. 
111. A 88; I L B 10 Cale, 785, 
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The facts, so far as it is necessary to state them for the dis- 
posal of the questions of law raised in the appeal, are not dis- 
puted before this Court. The respondents brought a suit in 1881 
against the appellant and a lady by name Ram Nandan Koeri for 
recovery of possession of immovable property, and mesne profits 
in respect thereof from the date of the suit to the date of delivery 
of possession. On the 17th February 1885, a decree was made in 
favour of the plaintiffs which entitled them to recover possession, 
and directed mesne profits to be assessed by the Court which 
might execute the decree. The decree-holders obtained delivery 
of possession, and after a protracted litigation to the details of 
which it is not necessary to make any reference, they obtained a 
decree for mesne profits on the 2nd April 1898. The present 
appellant, as well as the other judgment-debtor, preferred an appeal 
to this Court against the order by which mesne profits had 
been astertained. During the pendency of the appeal, the 
decree-holders took steps to realise the fruits of their decree, 
and attached immovable properties belonging to Ram Nandan 
Koeri; she consequently obtained an order for stay of 
execution of the decree under section 546, of the Code of Civil 
Procedure, and executed a security bond on the 19th September 
1899, by which she undertook to pay interest at the rate of 12 
per cent. per annum on the sum decreed. The security-bond 
recited that she undertook to pay interest under orders of the 
Court, and the bond was accepted by the Subordinate Judge. 
The appeal to this Court was subsequently dismissed. Execution 
was then taken out on several occasions, but the proceedings 
proved infructuous. Ram Nandan Koeri died on the rst Janu- 
ary 1904, and the present appellant, the other judgment-debtor, 
was brought on the record as her legal representative. It may 
be mentioned that Ram Nandan had taken possession of the 
property then in dispute as part of the estate of her son Dwarka 
Nath, who was a co-sharer of the appellant, and the property 
which was given as security by Ram Nandan formed part of the 
estate which she had inherited from her deceased son. In the 
present proceedings, the appellant resisted the execution 
substantially on four grounds, namely, fist, that execution 
was barred under section 230 of the Code of Civil Procedure, 
inasmuch as more than twelve years had elapsed from the 
date of the decree by which the claim for mesne profits 
was established ; secondly, that the appellant was not the 
legal representative of Ram Nandan Koeri; thirdly, that the. 
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appellant was not bound to pay interest at the rate mentioned in 
the security bond, nor could the agreement be enforced against 
the property covered by it, inasmuch as it had passed to him 
as reversionary heir of Dwarka Nath ; and fourthly, that, in any 
event, under section 99 of the Transfer of Property Act, the 
decree-holders were not entitled to proceed against the property 
covered by the security-bond till they had taken steps to enforce 
the security by a regular suit. The Courts below have over- 
ruled all these objections, and have directed execution to proceed. 
The Judgment-debtor has appealed to this Court, and on his 
behalf, the decision of the District Judge has been assailed on 
the four grounds just mentioned. 

In support of the first contention, it was argued by the 
learned vakil for the appellant that the twelve years prescribed by 
section. 230 of the Code of Civil. Procedure ought to be taken 
to run from the 17th Feburary 1885 when the claim for mesne 
profits was decreed, and not from the znd April 1898 when the mesne 
profits were actually assessed. Reliance was placed upon the 
decision of this Court in the case of Ram Kishore Ghose v. 
Gopi Kant Shaha (1), and it was contended that the decree 
which had to be executed was the decree which made 
the defendants liable for mesne profits and not the 
order in execution proceedings which assessed the extent 
of that liability. In our opinion, this contention is not 
well-founded. Section 230 of the Code of Civil Procedure provides 
that where an application to execute a decree for payment 
of money has been made and granted, no subsequent application 
to execute the same decree shall be granted after the 
expiration of twelve years from the date of the decree 
sought to be enforced. What is the decree which is sought to 
be enforced in the present'case? Obviously, it is the decree 
by which the amount of mesne profits was assessed, which is 
unquestionably the final and only decree capable of execution. 
The nature of a proceeding for the ascertainment of mesne profits 
was examined by a Full Bench of this Court in the case of Puran 
Chand v. Roy Radha Kishen (2). In that caseit was pointed out 
that the proceedings in determining the amount of mesne profits 
are not proceedings in execution of a decree in regard to any 
fixed sum, but merely a continuation of the original suit carried 
on in the same way asif a single suit were brought for mesne 
profits by itself. It is on this view and this view alone, that it is 
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possible to support the conclusion of the Full Bench that the 
period of limitation prescribed in Article 178 or Article 179 of 
the Second Schedule of the Limitation Act does not apply to an 
application to ascertain the amount of mesne profits awarded by 
a decree in accordance with the provisions of section 211 or 212 
of the Code of Civil Procedure. The same view was adopted by 
this Court in the case of Kewal Kishan Singh v. Sookhari (1). The 
caseof Ram Kishore Ghose v. Gopi Kant Shaha (2) upon which 
reliance was placed by the learned vakil for the appellant, is 
clearly distinguishable and does not in any way weaken the effect 
of the earlier decisions to which we have referred ; the learned 
Judges who decided the latter case did not question the view 
that an application for ascertainment of mesne profits initiates 
a proceeding which must ordinarily be treated as a continuation 
of the original suit, It is not necessary for our present purpose 
to consider whether the case of Ram Kishore Ghose v. Gopi 
Kant Shaha (2), is logically consistent with the decision of the 
Full Bench in the case of Puran Chand v. Roy Radha Ktshen (3). 
It is enough for us to hold that the suit, in so far it relates 
to the claim for mesne profits, does not really ‘terminate till 
mesne profits have been assessed, and when they have been 
so assessed, there is a decree for mesne profits which is capable 
of execution. We may observe that, apart from authorities, this 
view is amply justified by the language of sections 211 and 212 of 
the Civil Procedure Code. Section 211 authorises the Court which 
has taken cognizance of a suit for recovery of immovable property 
to provide in the decree for the payment of mesne profits in 
respect of the subject matter of the litigation from the institu- 
tion of the suit until the delivery of possession to the party 
in whose favour the decree is made. Section 244 provides that 
any question regarding the amount of mesne profits as to which 
the decree has directed enquiry, is to be determined by order 
of the Court executing the decree and not by a separate suit, 
It is obvious, however, that this is not a question relating 
to the execution, discharge, or satisfaction of the decree. If we 
examine the three clauses of section 244, we find that clauses (a) 
and (2) relate to questions regarding the amount of mesne profits, 
whereas clause (c) relates to the determination of any other 
question arising between the parties to the suit in which the 
decree was passed and relating to the execution, discharge, or 
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satisfaction of the decree or to the stay of execution thereof. If 
the questions mentioned in clauses (a) and (2) had been questions 
relating to the execution of the decree, it would not have been 
necessary to mention them expressly. In that view, clauses (a) 
and (6) would be superfluous because they would be compre- 
hended in clause (c). They are, no doubt, questions arising 
between the parties tothe suit in which the decree was passed, 
but inasmuch as they are not questions relating to the execu- 
tion ofthe decree, they had to be expressly mentioned, because 
the Legislature thought it desirable to have such questions 
determined by the executing Court and not by a separate suit, 
although they are not questions relating to the execution of the 
decree. We must, consequently, hold that a proceeding íor the 
ascertainment of mesne profits is a proceeding in continuation 
of the original suit, and that the order by which the amount of 
mesne profits is assessed and awarded, is the final decree for 
mesne profits in such suit. This is a decree which is capable 
of execution, and the period of twelve years mentioned in sec- 
tion 230 runs from the date when a valid decree for mesne profits 
has been made and not from the date of the decree by which 
the liability to pay mesne profits was originally declared. The 
first ground on which the order of the Court below is sought 
to be assailed, cannot, therefore, be supported. 

In support of the second contention, it was argued by the 
learned vakil for the appellant that as Harmanoje Narain has 
succeeded to the estate of the son of Ram Nandan Koeri as 
his reversionary heir, he cannot be treated as the legal represen- 
tative of the latter. It would be difficult to maintain this 
ground in view of the decision of this Court in the case of 
Premmoyi Choudhrant v. Preonath Dhur (1). But it is not 
necessary to consider this point, because the appellant was, 
as we have already stated, a judgment-debtor along with Ram 
Nandan Koeri and is liable to be called upon to satisfy the 
decree quite as much as the deceased was. In this view of the 
matter, the decree-holders are entitled to take out execution as 
against him, no matter whether he is or is not the legal 
representative of Ram Nandan Koeri. 

The third ground taken on behalf of the appellant raises the 
question, whether or not the terms of the security-bond are 
enforceable as against him. It was contended by the learned 
_vakil for the appellant that Ram Nandan Koeri who executed 
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the security-bond represented the estate of her deceased son and 
that the circumstances under which the liability was imposed 
upon the estate, do not make the security binding on the appel- 
lant, as the reversionary heir. It was argued, on the other hand, 
by the learned vakil for the respondent, upon the authority of 
the cases of Dinamont Chaudhurant v. Elaheedad Khan (1), and 
Dinamont Chaudhurani v. Elaheedad (2), that the appellant is 
thelegal representative of Ram Nandan Koeri and that he is 
quite as much bound by the security-bond as the lady herself. 
After a careful examination of the arguments addressed to us 
by the learned vakils on both sides, we are of opinion 
that the contention of the appellant is well founded and must 
prevail. As we have already explained, execution was taken 
out, by the decreeholders, in respect of the decree for mesne 
profits during the pendency of the appeal preferred by the judg- 
ment-debtors. The property of one of them was attached. To 
prevent the sale, she gave the security-bond the terms of which 
are now in controversy, and she undertook, by the order of the 
Court, an additional responsibility. She agreed to pay interest 
at the rate of 12 per cent. per annum upon the amount of mesne 
profits decreed, although the decree for mesne profits did not 
carry interest. The question is whether this covenant is 
binding upon the person who has succeeded to the estate as 
reversionary heir. In our opinion, the reversionary heir is 
clearly not bound by this agreement. It cannot be suggested 
that the act of the Hindu mother in possession was either 
necessary or beneficial to the estate. The appeal proved un- 
successful. The result of tbe appeal and of the dilatory proceed- 
ings taken by the appellant, was to throw considerable additional 
burden upon the estate. Under these circumstances, it is impossible 
to hold that the agreement to pay interest is binding upon 
the ultimate reversionary heir. We aresupported in this view 
by the decision of this Court in the case of Musst. Phool 
Koer v. Dabee Pershad (3). In that case, it was pointed out 
that although under the Hindu Law a widow is allowed to 
bind the estate of her deceased husband as against the rever- 
sionary heirs for the purpose of raising necessary funds, it 
must be established that the purpose for which the liability had 
been imposed was really necessary for the protection of the estate. 
It was not obligatory upon the widow to prefer an appeal against 
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the decree for mesne profits, and, so far as we can Judge from the 
materials on this record, there was no substance in the appeal. 
If for the purpose of such an appeal, the lady obtained stay 
of the execution proceedings, and imposed a heavy burden upon 
the estate, it cannot be held that her action was either neces- 
sary or beneficial and could in any way operate against the 
reversionary heir. The cases of  Dinamoni Chaudhurant x~, 
Elaheedad Khan (1) and Druamon: Chaudhurani wv. Elaheedad 
Khan (2), are clearly distinguishable. In each of these cases, the 
widow derived her powers under an agreement between herself and 
and the ultimate reversionary heir, and as she represented the 
estate under such circumstances, the reversionary heir or his 
representative could not successfully challenge the acts of the 
widow which were done under the authority of the agreement. 
It was suggested, however, by the learned vakil for the respon- 
dent that the principles deducible from the cases of Katama 
Natchter v. Rajah of Shivagunga (3), and Hari, Nath Chatterjee v. 
Mothurmohun Goswami (4), are applicable to the question raised 
before us. It may be conceded that the two decisions of the 
Judicial Committee upon which reliance is placed are authorities 
for the proposition, that as a Hindu widow, although she takes in 
some respects only a qualified interest in her husband's estate, fully 
represents that estate, the succeeding heirs are bound by a decree 
properly and fairly obtained against her. This principle, however, 
it is obvious, has no application to the present case. No decree 
has been fairly and properly obtained against Ram Nandan Koeri 
which is sought to be enforced as against the present appellant. 
When she undertook to pay interest upon the amount of mesne 
profits decreed by the Court, and created a charge in respect of 
the same upon a portion of the estate of her son, her act was in 
essence an unauthorised and unjustifiable alienation of a portion 
of that estate, and it is open to the appellant, who has succeeded 
as reversionary heir, to question the propriety of her act. Even 
if we assume that she was justified in giving a security-bond to 
obtain a stay of proceedings under section 546 of the Code of Civil 
Procedure, there does not appear to have been any necessity for 
her to enter into an agreement to pay interest at a high rate ; 
see Hurro Nath Rat Chowdhri v. Randhir Singh (5), where it 
was pointed out by their Lordships of the Judicial Committee 
that although a loan by a widow may be necessary, the rate- of 
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interest at which she borrows must be proved to be necessary 
before interest at that rate will be allowed. 

It was next suggested by the learned vakil for the respondent, 
upon the authority of the decision of the Judicial Committee 
in Mungul Pershad Dicit v Grija Kanta Lahiri (1, and. Ram 
Kirpal v. Rup Kuari (2), that the question now raised before 
us is res-judtcaía, inasmuch as the same question was raised and 
decided between the decree-holders on the one hand and the 
widow on the other, on the rst August 1903 in the course of 
an earlier execution proceeding. An examination, however, of 
the order upon which reliance is placed shows that the question 
which was then raised was of an entirely different character. 
When execution was taken out against the widow, she happened 
to have contended that she was not bound by the terms of the 
security-bond. This was decided against her, and if we may 
say so, very properly. But there was then no question whether 
the agreement into which the widow entered was binding upon 
the estate in the hands of the reversionary heirs. No such ques- 
tion was, or, indeed, could have been raised, at that stage of the 
proceeding. We must, consequently, hold that it is not open to 
the decree-holders to enforce against the appellant the terms of 
the security-bond by which interest was payable at the rate 
of 12 per cent. per annum. 

We may add that it appears to have been suggested before the 
learned District Judge that interest might be claimed by the decree- 
holders apart from the terms of the security-bond. This claim was 
put forward on the basis of the decision of the Judicial Committee 
in the case of Girish Chunder Lahiri v. Shoshi Shikhareswar Roy (3) 
and of the decision of this Court in the case of Girish Chunder 
Lahiri v. Sosht Shibhareswar Roy (4). These cases, however, are 
clearly distinguishable. They are, no doubt, authorities for the 
proposition that where a decree declares that the plaintiff is en- 
titled to mesne profits and says nothing about interest, if the 
amount of mesne profits is left for determination by the Court 
of execution, the decree-holder is entitled to interest upon the 
mesne profits and to have such interest added tothe mesne profits 
when they are ascertained. But these cases do not lay down 
that, if the Court which ascertains the mesne profits has omitted 
to allow interest,it is open to the Court which executes the 
decree for mesne profits to allow interest in execution proceedings: 
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Harmanoje Narain 
mesne profits ; it is a matter of judicial discretion, to be exer- Singh 


cised according to the circumstances of the case [Krishna Nand v. sapasang Singh, 
Partab Naratn (1), and Girish Chunder Lahiri v. Shoshit Shtkares- 
war Roy (2).] If, therefore, the Court which assessed mesne profits 
improperly exercised its discretion and disallowed interest on 
erroneous grounds, the remedy of the decree-holders was by way 
of an appeal. They cannot now claim interest when the decree 
for mesne profits is silent as to interest. The third ground taken 
on behalf of the appellant must, consequently be allowed. 

The fourth point taken on behalf of the appellant raises the i 
question, whether the decree-holders are entitled to enforce , 
their security without a suit under section 99 of the Transfer of : 
Property Act. In view of the decision of this Court in the case 
of Zokhan Singh wv. Girwar Singh (2), the decree-holders 
might possibly have found themselves in a difficulty. It is not 
necessary, however, to examine the question in detail, firs/, because 
it appears to have been decided in previous execution proceedings 
that the property could be sold without a suit, and secondly, because 
the property is under attachment and whether the respondents 
decree-holders have or have not acquired a charge over it under 
the security-bond, they are entitled to sell it as the property of 
their judgment-debtor in the present execution proceedings. 

The result, therefore, is that this appeal must be allowed and 
the order of the Court below modified. The claim of the decree: 
holders in so far as it relates to interest on the basis of the 
security-bond must be disallowed. They will, however, be 
entitled to proceed with execution in respect of the remainder of 
their claim and to bring the attached properties to sale in the 
course of these proceedings. 

The appellants are entitled to their costs of this Court ; we 
assess the hearing-fee at three gold mohurs. 


Appeal allowed ; order modified. 
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Before Mr. Justice Mookerjee and Mr. Justice Holmwood. 
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Hevenus Bala Law (Act XI of 1850) sections 27, 28, 29, 87 and (Aot. VII of 
1868, B. O.), Seo 2—Appeal, time for preparing, to Oommissioner af 
Hevenwe— Appeal presented after timo, if legal and propsr—Rejection of 
appeal by Commissioner as tume barred—Civil Court, if, can re-open the 
question of limitation—Symbolical possession, effect of-—Limttation— 
Transfer of possession—Incumbrance or under tenure, if roid or coidable— 
Registration of names, if constitutes posscssion— Possession follows title, 
rule of, when applicable—Possesswn, delivery of, effect af—Transactions 
fiotitioxs, how esiablished —BSuit to annul incunbrance and for possessin. 


-The appeal contemplated by section 2 of Act VII of 1868 B.O, must be 
preferred to the Commissioner not later than the sunset of the sixtieth day from 
the day of sale, reckoning that day as one of the sixty. An appeal preferred 
after the time so limited has expired, ig not an appeal preferred within the 
meaning of section 27-of Act XI of 1859. 

Gobinda Lal Roy v. Ram Janam Misser (1) referred to. 

Akhoy Kumar Nandy v. Chandra Mohan Chathathi (2), Roop Singh v. 
Mukraj Singh (8), and Baijnath Sakai v. Ramgut Singh (4), explained and 
distinguished, 

Quaere : Whether a Civil Court has power to deal with the question of the 


‘validity of the view taken by a Commissioner of Revenue that an appeal 


presented to him for setting aside a Revenue Sale was barred by limitation. 

Guxessar Singh v. Ganesh Das (5) referred to. 

Symbolical possession does not in any way affect the possession of, or give 
start to & fresh period of limitation against, persons who are not parties to 
the suit or execution proceedings. Constructive possession is operative only 
as against the person who isa party to the suit or proceeding, and is equivalent 
to & complete transfer of actual possession only as against him; this dootrine 
ought not to be extended to cases in which delivery is sought to be made 
operative, not only as against parties to the suit or proceeding, but algo against 
strangers, on the ground that although not parties, they are bound by the result 
of the litigation which terminated in the delivery of formal possession. 

Dayanidhi Panda v, Kilni Panda (6) referred to. 

* Appeals from Original Decrees, Nos. 582 and 571 of 1904, against the 


decrees of Babu Upendra Nath Bose, Subordinate Judge, Gaya, dated 30th 
June 1904. 
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Mitter v. Purnanundo Gossami (2), referred to ahd explained, 1907 
Hari Mohan Shaha v. Babar Ali (8), Gossain Dulmar Puri v. Bipin eet 
Behary Mitter (4)and Narain Das v. Ialta Prosad (5) referred to. Mir Nasen 


An incumbrance or under-tenure is not ipso facto avoided by a sale of an yale Deoki Nandan 
estate for arrears of revenue, and is only liable to be avoided at the option of 
the purchaser at such sale, an option which may be exercised by the institution Syed Golam Baree 
of a suit under section 37 of Act XI of 1859, within the time allowed by law, Lala Deoki Nandan. 
or by actual ejectment by the Oollector under section 29; such ejectment, amai 
however, cannot be presumed merely because a writ has been issued by the l 
Collector, and must be established by evidence like any other fact. 

Tiu Babu v, Mohesh Chandra (0), Mafizuddin v. Korban Ali (T) and 
Bejoy Gopal Mookerjee v. Krishna Mohisi Debi (8) referred to, 

The mere registration of names under the Land Registration Act does 
not constitute possession in fact or in law 

When the title of a plaintiff is once cstablished, his possession, however 
obtained, is possession within the meaning of Art 142 of Schedule II of the 
Limitation Act, so that where a rightful owner of land is dispossessed, but 
succeeds in ousting the trespasser without recourse to law and continues in 
possession until dispossessed under a decree obtained by the trespasser under 
section 9 of the Specific Relief Act, Limitation runs against the true owner 
fiom the date of dispossession under the decree in the possessory suit. 

Jomab Sheik v. Burja Kanto Acharja (9), Montazuddin v. Barkatullak (10), 
and Pratap Chandra Ohatterjee v. Durga Oharan Ghose (11) referred to. 

Lowe v. Telford (12) and Jones v. Chapman(18) explained and distinguished, 

Transactions are to be pronounced fictitious, not merely on the ground of 
suspicion and doubt as to the truth of the case, but only upon legal grounds 
established by evidence. 

Sreeman Chandra Dey v. Gopal Chunder (14), Munshi Busloor Rahim v, 
Shamsoonnessa Begum (15), and Fyaz Buksh Chowdhury v, Fakiruddin (16), 
referred to and followed, ij 

Appeals by Defendants. 

Suit under section 37 of Act XI of 1859 for annulment of 
an eneumbrance and recovery of possession of property pur- 
chased by the plaintiffs at & sale for arrears of revenue. 

The facts of the case appear fully from the judgment. 

Dr. Rashbehary Ghose and Moulvis Mahomed Mustafa Khan 
and Mahomed Habibullah for Appellant in Appeal No. 532. 

Babu Lal Mohan Doss and Dr. Sarat Chandra Banerjee 
for Respondent in Appeal No. 532. 
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Mouki Syed Shamsul Huda and Babus Bishen Pershad and 
Chander Shekhar Pershad Singh for Appellant in Appeal No. 571. 
Dr. Sarat Chandra Banerjee and Babu Kulwant Sahay 
for Respondent in Appeal No. $71. C. A. V, 
The judgment of the Court was delivered by 


Mookerjee J.—These two appeals, preferred by two defen- 
dants, arise out of a litigation commenced by the plaintiffs 
respondents under section 37 of Act XI of 1859 for annulment 
of an incumbrance and recovery of possession of property 
purchased by them at a sale for arrears of revenue. On the 
11th, October 1890, the plaintiffs purchased at a sale for arrears of 
revenue a four annas and six damris share of Mehal Paura 
which constitutes an entire estate bearing Towji No. 5591 of 
the Collectorate of the District of Gya. On the 9th. December 
1890, an appeal was preferred to the Commissioner of Patna under 
section 2 of Act VII of 1868 B. C. by one Syed Amir Hossain 
who claimed to have obtained on the 31st March 1889 a perman- 
ant Mukarari lease of the estate from the proprietors. The 
present plaintiffs, auction purchasers, resisted the appeal on the 
ground that it was barred by limitation. The Commissioner 
gave effect to this objection, and the appeal was rejected on the 
13th. May 1891, The plaintiffs respondents alleged that after 
the dismissal of the appeal, when the sale had been confirmed 
on the znd July 1891, they obtained delivery of symbolical 
possession through the Collector on the 4th December 1891, 
Subsequently, the right, title, and interest of Shah Amir Hossain 
in the Mukarari was sold at an execution sale and was purchased 
by the appellant Mir Waziruddin. On the 11th. May 1903, the 
plaintiffs commenced this action for annulment of the Mukarari, 
and for declaration that the Mukarari was fictitious and that the 
purchaser at the execution sale had acquired no valid title 
which could prevail against their purchase at the revenue sale ; 
they also asked for recovery of possession and mesne profits. A 
large number of defendants were brought on the record including 
the representatives of the original proprietors, but the suit was 
defended substantially by Waziruddin. He denied all the allega- 
tions of the plaintiffs, pleaded that the claim was barred by 
limitation, and asserted that the Mukarari represented a genuine 
transaction and that he himself had acquired a good title by his 
purchase on the 14th. July 1891. The Subordinate Judge has 
made a decree in favour of the plaintiffs. He has found that the 
suit is not barred by limitation ; he has also held upon the 
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evidence that the Mukarari embodied a fictitious transaction 
and that the purchaser at the execution sale had acquired no title 
to the property. Waziruddin as also one of the other defendants 
by name Golam Baree have preferred separate appeals to this 
Court. The appeal of Golam Baree, is based principally on the 
ground that there is no cause of action as against him and that 
he ought not to have been made liable either for mesne profits or 
for costs. The appeal of Waziruddin, on the other hand, 
challenges all the grounds decided against him by the Subordinate 
Judge, and practically reopens all the points in controversy 
between the parties. The turning-point of the case, however, is 
the question of limitation which has been exhaustively argued 
by the learned vakils on both sides, for, if the suit is not barred 
by limitation, the plaintiffs are obviously entitled to a decree for 
possession, no matter whether the Mukarari does or does not 
represent a genuine transaction. 

In support of his contention that the suit is barred by limi- 
tation, the learned vakil for the appellant has argued that under 
Art. 121 of the Second Schedule of the Indian Limitation Act, 
the plaintiffs were bound tosue to avoid the incumbrance in 
question within twelve years from the date when the sale became 
final and conclusive, that the sale in the present case became 
final and conclusive at noon of the sixtieth day from the date of 
sale, that is, at noon of the gth. December 1890, and that as the 
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suit was not commenced till the 11th. May 1903, it is obviously . 


barred by limitation. On the other hand, the learned vakil for 
the respondents has put forward, as the first branch of his conten- 
tion, that the sale became final and conclusive upon the rejection 
of the appeal preferred by Shah Amir Hossain, the alleged 
Mukararidar, on the 13th. May 1891. He has futher urged in 
the alternative, as the second branch of his contention; that as 
the plaintiffs auction-purchasers obtained delivery of possession 
through the Court on the 4th September 1891, the suit which 
has been brought within twelve years from that date, is in time. 
He has argued, as the third branch of his contention, that as the 
plaintiffs auction-purchasers were in factin possession in 1892, 
though their possession might not be peaceful, it was sufficient 
in law to save the bar of limitation. We shall examine the 
validity of these contentions, in the order in which they have been 
enumerated, 

Section 37 of Act XI of 1859 provides that purchasers of 
an entire estate in the permanently settled districts of Bengal, 
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Behar and Orissa sold under the Act for recovery of arrears due on 
account of the same, shall acquire the estate free from all incum- 
brances which might have been imposed upon it after the time 
of settlement, and shall be entitled to avoid and annul all under- 
tenures and forthwith to eject all under-tenants with certain 
specified exceptions. Art. 121 of the Second Schedule of the 
Limitation Act provides that a suit to avoid incumbrances or 
under-tenures in an entire estate sold for arrears of Government 
revenue, must be instituted within twelve years from the date 
when the sale becomes final and conclusive. The point of time 
when a sale for arrears of revenue becomes final and conclusive 
is specified in section 27 of Act XI of 1859 which provides as 
follows ; * All sales of which the purchase-money has been 
paid up as prescribed in section 23 of the Act, and against which 
no appeal shall have been preferred, shall be final and conclusive 
at noon of the sixtieth day from the day of sale reckoning the 
said day of sale as the first of the said sixty days, and sales 
against which an appeal may have been preferred and dismissed 
by the Commissioner, shall be final and conclusive from the date 
of such dismissal if more than sixty days from the date of sale, 
or ifless, then at noon of the sixtieth day as above provided." 
The question raised before us turns upon the construction of 
this section, and the effect to be given to the qualifying words, 
against which an appeal may have been preferred and dismissed 
by the Commissioner. It is argued on behalf of the appellant 
that these words refer to an appeal preferred in accordance with 
the provisions of law. It is contended on the other hand on 
behalf of the respondents that these words ought to be strictly 
construed and include a case in which an appeal may have been 
preferred obviously beyond the time prescribed by law. To 
determine which of these contentions is reasonable and ought to 
prevail, it is necessary to examine some of the other sections of Act 
Xl of 1859 as also the provisions of section 2 of Act VII of 1868 
B. C. which specifies the period within which an appeal has to be 
preferred. Section 2 of Act VII of 1868 B. C. which replaced section 
25 of Act XI of 1859 and was in substance a re-enactment of that 
section with an extension of time for appeal and some other 
variations [Gobtnda Lal v. Ramjanam (1)) provides that it 
shall be lawful for the Commissioner of Revenue to receive 
an appeal against any sale made under Act XI of 1859 
so that such appeal be preferred to such Commissioner on or 
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before the sixtieth day from the day of sale reckoning as 
in section 23 of Act XI of 1859. The section further 
declares that the Commissioner shall be competent, in every 
case of appeal so preferred, to annul any sale on certain defined 
grounds and conditions. Section 23 to which reference is made 
relates to the full payment of the purchase-money by the 
purchaser, and lays down that such amount shall be made good 
beiore the sunset of the thirtieth day from that on which 
the sale took place, reckoning that day as one of the thirty, 
or if the thirtieth day be a Sunday or other close holiday, then 
on the first office day after the thirtieth. It appears to us to 
be clear that reading section 2 of Act VII of 1868 (B. C) 
with section 23 of Act XI of 1859 and giving effect to all 
their provisions, as we are bound to do, we must hold' that 
the appeal contemplated by section 2 of Act VII of 1868 B. C. 
must be preferred to the Commissioner not later than the 
sunset of the sixtieth day from the day of sale reckoning 
that day as one of the sixty. An appeal preferred after the 
time so limited has expired, is, in our opinion, not an appeal 
preferred within the meaning of section 27 of Act XI of 1859. 
It was suggested on behalf of the appellant that if section 
2 of Act VII of 1868 B.C. be read with sections 27 and 28 of 
Act XI of 1859, the inference may legitimately be drawn that 
the appeal ought to be preferred not later than the noon of the 
sixtieth day from the day of sale reckoning that day as the first 
of the sixty days. In our opinion, there would be considerable 
force in this contention but for one circumstance to which we 
shall presently refer. Section 27 declares the sale to be final 
and conclusive at noon of the sixtieth day ifno appeal has been 
preferred ; and section 28 entitles the purchaser to claim his 
certificate of title immediately upon the sale becoming final 
and conclusive. If these provisions had stood alone, it might 
have been argued with some plausibility that the appeal must be 
preferred before the sale becomes final and conclusive on the 
sixtieth day. Section 2 of Act VII of 1868 B. C., however, has 
to be read, as is expressly provided, with section 23 of Act XI of 
1859, and we must consequently hold that the latest point of 
time when an appeal may be preferred to the Commissioner is 
the sunset ofthe sixtieth day from sale. The appeal in the present 
case was admittedly preferred beyond the time so limited. The 
sale took place on the 11th October 1890, and counting sixty days 
inclusive of the day of sale, the appeal ought to have been pre- 
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ferred not later than the sunset of the 9th December 1890. As 
a matter of fact, it was filed before the Commissioner in camp at 

8-25 p. m. on that day. The question, therefore, arises, whether 

the appeal so presented brings the case within the second alter- 
native contemplated by section 27. In our opinion, it does not. 

To hold otherwise, would lead to the inference that the period of 
limitation either for a suit to set aside a sale or for a suit to obtain 
possession of property purchased at such a sale, might be almost 
indefinitely extended by the presentation of an appeal which was 

manifestly beyond time and could not possibly be entertained. 

Section 33 of Act XIof 1859 provides that no suit to annul a 
sale made under the Act shall be received by any Court of Justice, 
unless it shall be instituted within one year from the date of the 
sale becoming final and conclusive as provided in section 27 of 
the Act. If the date of the sale becoming final and conclusive 
includes the date of rejection of an appeal presented out of time, 

it would be quite open to a person who seeks to impeach the 
validity of a sale for arrears of revenue, to present an appeal to 
the Commissioner any length of time after the sale has taken place, 

and, when the appeal has been rejected, to bring a suit within 
one year from such date to contest the validity of the sale in the 
Civil Court. The learned vakil for the respondent suggested 
that even if this was the logical conclusion deducible from the 
position assumed by him, the Court ought not to hesitate to accept 
the- argument as sound, because, he contended, provisions in the 
nature of those contained in Statutes of Limitation ought to 
be strictly construed, and he placed reliance in support of his view 
upon the cases of Akshoy Kumar Nundy v. Chunder Mohun 
Chathats (1) and Rup Singh v. Mukhraj Singh (2). In the first of 
these cases, it was ruled by this Court with reference to the 
language of Art. 179, clause 2 of Schedule II of the Limitation 
Act, that the words " where there has been an appeal mean", where 
a memorandum of appeal has been presented in Court, though it 
has been presented beyond time and is subsequently rejected on 
that very ground. In the second case, it was ruled by the learned 
Judges of the Allahabad High Court with reference to that very 
provision of the Limitation Act, that the words “where there has 
been an appeal" include a case in which a memorandum of appeal 
has been presented insufficiently stamped and has subsequently' 
been rejected on the ground of such deficiency. We need not 
express any opinion as to whether these cases are based on sound 
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principle and whether they give effect to the intention of the 
Legislature. It is sufficient to observe that no useful purpose is 
likely to be served by a detailed examination of cases decided upon 
the construction of a different statute which has no real analogy 
to the provisions we have to consider. The same remarks apply 
to the case of Barjnath Sahat v. Ramgut Singh (1), upon which 
some stress was laid, and which related to a sale under the Public 
‘Demands Recovery Act, the certificate of title under which is 
granted on the basis of the provisions of the Civil Procedure Code 
[Atshambhur Haldar v. Bonomalt Haldar (2).] We may further 
observe that as pointed out by Lord Macnaghten in the judgment 
of their Lordships of the Judicial Committee in Godsnd Lal Roy 
v. Ramjanam Musser (3), ^ sales for arrears of Government revenue 
are of constant occurrence, any thing which impairs the security 
of the purchasers at these sales, tends to lower the price of the 
estate put up for sale ; it is, therefore, of the utmost importance 
in the interest of the revenue-paying population of India that 
a question as to the validity of sale for arrears of revenue should 
be determined speedily.” We are not disposed, therefore, to accept 
as sound a contention the inevitable effect of which would be to 
lengthen the period within which a suit may be brought to annul 
a sale for arrears of revenue under section 33 of Act XI of 1859, 
specially when such period may be extended at the instance of 
the defaulting proprietor by the presentation of an entirely ficti- 
tious appeal beyond the period prescribed by law. We are unable 
to persuade ourselves that an intention of this description could 
be imputed to the Legislature, It may also be observed that in 
the language of Lord Macnaghten in Gobind Lal v. Ramjanam 
Misser (4), the regular suit is in reality nothing but an appeal 
against the Commissioner’s order ; in this view of the matter, it 
is inconceivable that the right to bring a regular suit may be 
acquired by the presentation of an appeal to the Commissioner 
under circumstances which make an adjudication by him impossi- 
ble. We may further point out that the plaintiffs respondents in 
the present case are the last persons who ought to be heard to 
contend that the appeal presented to the Commissioner was not 
barred by limitation or that the sale became final and conclusive 
upon the rejection of that appeal. When Shah Ameer Hossain 
who, as we have already explained, was the predecessor in interest 
of the appellant before us, appealed to the Commissioner, the 


(1) (1896) I, L. R. 28 Calc, 775. (8) (1893) I. L. R. 21 Cale 70 at 83. 
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OrviL, the present plaintiffs respdndents contended successfully that the 

1907. appeal should be rejected on the ground that it had been preferred 

' Mir Wantrnddin OUt Of time. Ifthey had not done so, the appeal would have 
been heard and might have succeeded. It is not open to 
un the plaintiffs now to suggest, as was faintly suggested by their 
Syed Golam Baree earned vakil, that the appeal had been presented in time 
Lala Deokt Nandan, and ought to have been entertained by the Commissioner. 
M CUPS J. Even if it were open to the plaintiffs to question the validity of 
— the view taken by the Commissioner upon the question of limita- 

tion, it is more than doubtful whether the Civil Court could deal 

with the matter [see Gunessar Singh v. Ganesh Das (1).] Nor 

is it open to the plaintifs now to contend that the sale did 

not become final and conclusive on the sixtieth day from the date 

of sale. Shah Ameer Hossain, after the rejection of the appeal 

. by the Commissioner, brought a suit under section 33 of Act XI of 
1859 to annul the sale. To that litigation the present plaintiffs 

were made parties defendants as auction-purchasers. They con- 

. tended that as the sale had taken place on the 11th October 1890 
and as the suit to annul the sale had been instituted by Shah 

Ameer Hossain on the 13th May 1892, it was barred by limitation, 

inasmuch as under section 23 it ought to have been instituted 

within one year from the date of the sale becoming final and 

conclusive. The question, therefore, which was directly and 

substantially in issue between the parties on that occasion was, 

on what date did the sale in controversy become final and conclu- 

sive, within the meaning of section 27 of Act XI of 1859. The 

learned District Judge held that the sale became final and conclu- 

sive at sunset of the sixtieth day, that is, on the 9th December 

1890. On this ground, the present plaintiffs who were then 

defendants obtained the dismissal of the suit. This decision is 

inter partes and is binding quite as much upon the appellant whose 

predecessor Shah Ameer Hossain was the plaintiff in that litiga- 

tion, as upon the respondents who then defended the suit as auction- 

purchasers. We may further observe that if the present plaintiffs 

had not obtained the dismissal of the suit on the ground that it was 

barred by limitation, it would have been heard on the merits and 

å might, not inconceivably, have succeeded. Upon the plainest 
principles of justice, equity and good conscience, the plaintiffs 

cannot now be permitted to take up an entirely inconsistent 

position and to contend that the sale became final and conclusive, 
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not on the 9th December 1890, but og the 13th May 1891. On 
these grounds, we must hold that the contention of the appellant 
that the sale became final and conclusive on the 9th December 
1890, ought to prevail, and in this view of the matter the suit is 
barred under Art 121 of the Second Schedule of the Limitation Act. 

We have next to deal with the contention of the learned 
Vakil for the respondents that as the plaintiffs obtained delivery 
of possession of the disputed property through the Collector on 
the 4th September 1891, and as the suit has been brought within 
twelve years from that date, it is not barred under Art. 142 of 
the Second Schedule of the Limitation Act. In support of this 
argument, reliance was placed upon the decisions of this Court 
in the cases of Juggobundhu Mukerjee v. Ram Chunder Bysack (1) 
and Joggobandhu Mitter v. Purnanund Gossami (2). We shall 
presently deal with the question of fact, whether or not there 
was delivery of possession on the 4th September 1891 as alleged 
by the plaintiffs. But, on the assumption that there was delivery 
as alleged, we shall deal with the question of law which is raised 
before us. Section 29 of Act XI of 1859 provides that the 
Collector shall order delivery of possession of the estate purchased 
to be made by removing any person who may refuse to vacate 
the same and by proclamation to the occupant of the property 
by beat of drum, or any other mode as may be customary, at 
some convenient place or places by affixing a copy of the certi- 
ficate at the Malkachery or in some conspicuous place of the 
estate purchased. It is argued by the learned vakil for the 
respondents that when possession has been ostensibly delivered 
to a purchaser under this section, even though he has obtained 
simply what is described as symbolical possession, the delivery 
is good not only against the defaulting proprietor, but also against 
any incumbrancer or undertenure-holder. In our opinion, the 
cases upon which reliance is placed, do not support this conten- 
tion. Inthe case of /ugeobandhu Mukerjee v. Ram Chunder 
Bysack (1), it was decided by a Full Bench of this Court that 
when a plaintiff in execution of a decree for possession of 
immovable property has obtained symbolical possession through 
Court, he is entitled to maintain a suit for recovery of actual 
possession within twelve years “from the date of delivery of 
symbolical possession. The same principle was extended to the 
case of a purchaser of immovable property at an execution sale, 
by another Full Bench of this Court in the case of Foggobundhu 
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v. Purnanund (1). Both these cases, however, lay down clearly 
that symbolical possession does not in any way affect the posses- 
sion of, or give start to a fresh period of limitation against, 
persons who are not parties to the suit or execution proceedings. 
Constructive possession is operative only as against the person 
who is a party to the suit or proceedings, and is equivalent to a 
complete transfer of actual possession only as against him [see 
Doyanidhi Panda v. Kelat Panda (2)] This is manifest from 
an examination of the judgments in the two Full Bench cases 
to which we have referred. In the first case, it was pointed 
out by Sir Richard Garth that the doctrine in question is 
founded on the theory that both parties must be considered 
as being present at the time when delivery is made, and 
that delivery so made must be deemed equivalent to actual 
possession, although as against third parties such symbolical 
possession would be of no avail because they are no parties to 
the proceedings. Similarly, in the second case, it was observed 
by Sir Comer Petheram that the principle was based on 
the ground that symbolical possession was the only mode in 
which the Court can give the purchaser possession, and as 
against the judgment-debtor, it was effective for all purposes. 
Reference may also be made to the case of Hart Mohan Shaha 
v. Baburah (3) in which the ground of the rule was explained 
by Mr. Justice Banerjee to be that as the judgment-debtor 
was and must be taken to have been a party to the proceeding 
relating to the taking of possession, it was not open to him 
to say that the whole proceeding should be taken as a nullity, 
and that the execution purchaser should still be treated as one 
who has never obtained any possession at all It may be 
conceded that the principle is applicable when possession has 
been delivered strictly in accordance with section 29 of Act XI 
of 1859 to a purchaser at a sale for arrears of revenue. But, 
if possession has not been delivered in accordance with section 29, 
if, as in the case before us, the purchaser is alleged to have been 
placed only in formal possession, although such formal possession 
may be effective as against the defaulting proprietors, as laid 
down in the case of Mozuffer Wahid v. Abdus Samad (4), it 
cannot be taken to be effective for purposes of limitation as 
against the holders of incumbrances or under-tenures. It was 
suggested, however, by the learned vakil for the respondents 
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terminated in the delivery of formal possession, We may further 
add that there is no foundation for the contention that the 
delivery of symbolical possession is a delivery not only as 
against the proprietors but also as against the holders of incum- 
brances or under-tenures, This argument appears to be based on 
the fallacious assumption that the effect of a sale for arrears of 
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It is sufficient to refer to the case of Fitu Bibi v. Mohesh 
Chunder (1), to show that an incumbrance or under-tenure 
is not tfso fucto avoided by a sale of an.estate for arrears of revenue, 
and is only liable to be avoided at the option of the purchaser at 
such sale, an option which may be exercised by the institution of a 
suit within the time allowed by law. To the same effect is the 
decision in Mafsuddin v. Korban Ali (2), with regard to which 
case we do not express any opinion as to. whether the reasoning 
and actual conclusion, may not be open to criticism. It is 
sufficient for our present purposes to hold that incumbrances 
and under-tenures are not zfso facto avoided by the sale, but are 
voidable only at the option of the purchaser and the purchaser 
may give indication of his election to avoid by any suitable means, 
for example, by theinstitution of a suit under section 37. It must not 
be assumed, however, that the purchaser can indicate his election 
to annul only by the institution of a suit ; he may indicate it 
by actual ejectment by the Collector under section 29; such 
ejectment, however, cannot be presumed merely because a writ 
has been issued by the Collector, and must be established by 
evidence like any other fact. [Bejoy Gopal Mukerjee v. Krishna 
Mohishi Debi (3).]] This view also receives support from a notice- 
able divergence between the language used in Art. 121 of the 
Limitation Act of 1877, and that used in Art. 119 of the Limita- 
tion Act of 1871. If, therefore, the purchaser at a sale for arrears 
of revenue takes the estate with the option of avoiding or 
affirming any incumbrance on under-tenure, it cannot be legiti- 
mately contended that the delivery of symbolical possession is 
a delivery, not merely against the proprietor but also against 
persons whose interests are liable to be affected by the sale. In 
our opinion, the effect of the delivery of symbolical possession is 
to transfer to the purchasers the possession which was in the 
proprietors. On this ground, we must hold that the delivery of 
possession in this case, which is alleged to have taken place on 
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the 4th September 1891, doss not give a fresh start to the CIVIL. 
plaintiffs with regard to the period of limitation applicable to a 1907. 

suit for ejectment against the present appellants. We are by — wi, Waziruddin 
no means satisfied, however, that delivery of possession actually 
took place as alleged. The case for the plaintiffs is that delivery and 
took place on the 4th September 1891. The writ which was issued — 5Jed Golam Baree 
by the Collector on the zoth August 1891 recites that the Lala Deoki ki Nandan, 
purchaser had already obtained a sale certificate and directs Movkerjee, J, 
the officer of the Court to deliver possession. The return of 
the peon who deposes to the fact of delivery, states that a copy 
of the process together with the sale certificate was stuck up in 
a conspicuous part of the office of the Collector on the 31st 
August 1891 ; it further states that on the 4th September 1891 
a copy of the process was posted on a tree upon the property 
sold, and another copy on the zemindary kachary. An exami- 
tion of the record, however, shows that the purchasers did not 
obtain the sale certificate from the Collector till the 7th November 
1891, that is, more than two months after the alleged delivery 
took place. The evidence oí the peon moreover shows that he 
took nothing but the writ for delivery and had no copy of the 
sale certificate with him. We are satisfied that there was 
no delivery as contemplated by Sec. 29 of Act XI of 1859 and 
that no copy ofthe certificate of title was affixed either at the 
Malkachery or in some conspicuous place in the estate sold. 
The evidence on this part of the case is extremely unsatisfactory, 
and we are disposed to hold that there was no delivery at all * 
and that it is probable that the return of the peon was manu- 
factured at Gya to which the auction-purchasers, who are 
Muktears in the Collectorate, affixed a statement that they had 
obtained possession of the property. It is not necessary, however, 
to discuss the evidence in detail, because as we have already held, 
there was no delivery as required by the law, and formal 
possession was not effectual for the purposes of limitation as 
against the appellants. 

It was next contended by the learned vakil for the respon- 
dents that whether there was or was not delivery of the property 
by the Collector to the auction-purchasers, they obtained actual 
possession within twelve years of the suit, and that in this view 
of the matter the claim was not barred by limitation. The 
evidence with regard to actual possession of the plaintiffs has 
been discussed before us, and we are unable to hold upon that 
evidence that the plaintiffs ever had possession of the property 
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purchased by them. The first plaintiff who has been examined 
as a witness in the case speaks of possession for three years by 
receipt of rent from some of the tenants. He does not, however, 
produce any documentary evidence to support his assertion, and 
his statements, both as regards the amount of rent in cash and 
the quantity of rent in kind, alleged to have been received by 
him, are materially contradicted by those of his witnesses. It is 
also inconceivable that ifthe plaintiffs were ever in possession, 
they should have allowed themselves to be dispossessed without 
a struggle or protest. Their case is that after they had been in 
possession for three years, they were forcibly ousted by the 
appellants, and although they were members of the legal profes- 
sion, they did not lodge any information in the police, nor did 
they make so much as a complaint to the Magistrate. Indeed, 
the first plaintiff admits in his deposition, that he waited for at 
least 9 or 10 years after the alleged dispossession before he 
brought this action. In our opinion, the story of actual possess- 
ion for three years isa myth. We are fortified in this view of 
the matter by the proceedings of a criminal case which have been 
produced in evidence on behalf of the plaintiffs themselves. Exh, 
(9) shows that shortly after the purchase by the plaintiffs at 
the revenue sale, their servants attempted to take forcible poss- 
ession of the crops belonging to some of the tenants of the estate. 
They were prosecuted and convicted under sections 379 and 447 of 
the Indian Penal Code, on the 23rd December 1892, and no sugges- 
tion was made at the time that they were in possession. The 
incident in question took place on the 7th December 1892, and toour 
minds shows conclusively that it had resulted from an attempt on 
the part of the plaintiffs to take forcible possession of the pro- 
perty which they had purchased at the revenue sale. The incident 
becomes inexplicable if we believe the story of the plaintiffs 
that they were in possession for three years from September 
1891 to 1894. It further appears from the evidence that 
the plaintiffs brought suits for rent against some tenants who 
set up the title of the mukurari tenure-holders and denied the 
right of the plaintiff to collect rent from them directly. As 
soon as this was done, the suits were withdrawn, and it is 
neither suggested nor proved, that the plaintiffs made any 
further attempt to enforce their right to realise rent from any 
of the tenants of the property. Nor can ít be maintained that 
the registration of their names under the Land Registration Act, 
constituted possession in fact or in law. After a careful 
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examination of the entire evidence en the record, we feel no 
doubt whatever that the view taken by the Subordinate Judge 
is erroneous, and that the plaintiffs were never in possession of 
the property after their purchase at the revenue sale. It was 
argued, however, by the learned vakil for the respondents that 
although the plaintiffs were not in possession of the property 
as a whole at any time after their purchase, the circumstance 
that their servants entered upon the property and took away 
paddy grown by some of the tenants, was equivalent, in the 
eye of law, to their possession, and is sufficient to save the 
suit from the bar of limitation. In support of this proposition, 
reliance was placed upon the cases of Fona Sheikh v. Surya 
Kanta Acharyya (1) and Lows v. Telford (2). In the first of 
these cases, as also in the cases of Mamlazuddtn v. Barkatulla (3) 
and Protap Chandra Chatterjee v. Durga Charan Ghose (4), 
it was ruled by this Court that when the title of a plaintiff is 
once established, his possession, however obtained, is possession 
within the meaning of Article 142 of Schedule II of the 
Limitation Act, so that where a rightful owner of land is 
dispossessed but succeeds in ousting the trespasser without 
recourse to law and continues in possession until dispossessed 
under a decree obtained by the trespasser under section 9 of 
the Specific Relief Act, limitation runs against the true owner 
from the date of dispossession under the decree in the posses- 
sory suit. The decision of the House of Lords in Lows v. 
Telford (2), was founded upon the principle, that where a 
person, who, as against the actual possessor, is entitled to the 
possession of land, enters in the assertion of his title, he is 
deemed to acquire the possession, although he does not succeed 
in gaining effective occupation ; in other words, as between two 
persons, each upon the land and each claiming to be in poss- 
ession, possession is ascribed to whichever of the two has the 
better title. This doctrine is in substance identical with what 
was laid down by Mr. Justice Maule in Fones v. Chapman (5), 
where that learned Judge observed as follows: “If there are 
two persons in a field each asserting that the field is his and each 
doing some act in the assertion of the right of possession, and if 
the question is which of these two is in actual possession, I 
answer, the person who has the title is in actual possession and 


(1) (19061130 O. W. N, 1081; I. L. R 88 Calc. 821. 
(2) (187601 1 A. O. 414, (8) (1903) 2 C, L. 7. 1, (4) (1005) 9 C. W.N. 1081, 
(5) (1849) 2 Exch 803 at p. 821; 76 R R. 794. ! : i 
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the other person isatrespasser. The question, which of the two 
really is in possession, is determined by the fact of the possession 
following the title, that is, by the law which makes it follow the 
title." It is manifest that this principle which is as old as Littleton 
(Section 701), and is explained by Lord Blackburn in Bristow v. 
Corimcan (1), and by Davey L. J. in Ramsay v. Margrett (2), 
has no possible application to the circumstances of the case now 
before us. Here the plaintiffs claim to have purchased an estate 
sold for arrears of revenue; they are undoubtedly entitled to 
possession as proprietors. The only question is, whether they are 
entitled to direct possession without the intervention of the tenure- 
holder. There is no. evidence to show that they had atany 
time been in occupation of the property. Their only attempt at 
possession consisted in an endeavour by a servant to take away 
crops grown by one of the many tenants of the estate. It is 
impossible to hold that an entry upon the land for this purpose, 
an entry which resulted in a conviction for theft and criminal 
trespass, constituted possession of the estate for the purposes of 
limitation, The entry in question did not constitute possession 
at all, actual or constructive ; much less did it constitute posses- 
sion of the entire estate to which the present action relates. 
The principle laid down in Mohini Mohan v. Piomoda Nath (3), 
that the doctrine of constructive possession applies only in favour 
of a rightful owner, is clearly of no assistance to the plaintiffs, wheu 
the Mokararidar is established to have been in actual possession. 
We must consequently hold that even if Art. 142 of the 
Limitation Act is applicable, the claim of the plaintiff is barred 
by limitation. 

In this view of the matter, it becomes unnecessary to 
determine whether the Mukarari, which is the foundation of the 
title of the present appellants, represents a genuine or fictitious 
transaction. But we may briefly indicate our opinion that upon, 
the question of the true nature of the Mukarari lease, the learned 
Subordlnate Judge has not appreciated the evidence correctly. 
He appears to us to have pronounced the lease of Shah Ameer 
Hossain, as also the subsequent purchase of the appellant at the 
execution sale, to be merely colourable transactions, more upon 
suspicion than upon any taügible evidence. As was pointed 
out by their Lordships of the Judicial Committee in the cases 
of Sreemun Chunder Day v. Gopalchunder (4), Moonshee Bualoor 


(1) (1878) 8 A. O. BEI (881), (8) (1896) T. L, R. 24 Cale 256. 
(2) (1804) 2 Q. B, 18 (27). (4) (1806) 11 M, I, A, 28. 
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Ruheem v. Shumsoonntssa Begum (1) and Faez Buksh Chowdry v. 
Pukeeroodeen (2), transactions are to be pronounced fictitious 
not merely on the ground of suspicion and doubt as to the truth 
of the case, but only upon legal grounds established by evidence. 
No intelligible reason has been assigned for the alleged benamis 
lease and the benami purchase at the execution sale, and the 
evidence is wholly insufficient to support any such conclusion. 

There are two circumstances which undoubtedly militate against 

the theory of benami; first, no case of enami was suggested by 

the present plaintiffs when they defended the suit of Amir 
Hosain to set aside the revenue sale, and, secondly, the purchase 
by the present appellant was made in course of an execution 
proceeding which had been commenced against Amir Hosain some 
time before the revenue sale. It is not necessary, however, in the 
view we take of the question of limitation. to examine minutely 
this part of the case. 

The result, therefore, is that Appeal No. 532 of 1904 
preferred by Mir Waziruddin must be allowed, the decision 
of the Subordinate Judge reversed, and the suit dismissed with 
costs both in this Court and in the Court below. It follows 
necessarily that Appeal No. 571 of 1904 preferred by Golam 
Baree must also be allowed. In this latter appeal, which 
turned mainly upon the question whether the plaintiffs had 
any cause of action against the appellant, we assess the hearing 
fee at five gold mohurs; he will, however, have his costs in 
the Court of first instance. 


Appeals allowed ; sutt dismissed. 


(1) (1867) 11 M. I. A. 551 at p. 601. (2) (1871) 14 M, I. A. 234, 
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Before Mr. Justice Brett and Mr. Fustice Mookerjee. 
ROY RADHA KISSEN AND OTHERS 


v 


NAURATAN LALL.* 


Power of attorney. conitruction — Daughter's estate— Mitakshara— Morígagec— 
Atiction-purchaser and reversioner, contest between—Onus of | proof — 
JVeoessity — Litigation. costs of — Right, title and interest, passes when—Re- 
inbwreement — Limitation Aot (XV of 1877 ), Sch. IT, Art. 341 — Res judicata, 


Where an act, purporting to be done under a power of attorney, ig 
challenged as being in excess of the authorlty conferred by the power, 16 ia 
necessary to show that on a fair consideration of the whole instiument, the 
authority in qnestion is to be found within its four corners, either in express 
terms or by necessary implication, 

Bryant v. La Basque Du Peuple (1) followed. 

Where in a power of attorney it was provided that S as a general agent 
might eign for his principal, in his own pen, all deeds of mortgage and simple 
bonds and that he might get the same attested by witnesses on his own admis- 
sion and might admit the execution thereof in the office of the Registrar : 

Held, that the only authority conferred on the agent was that he should 
be in & position to sign for the principal the mortgage, and simple bonds, This 
did not authorise the agent to enter into a moitgage transaction without 
knowledge of the principal. 

When a mortgage was executed on behalf of a Hindu daughter, and 
the language used in the mortgage suit, in the course of execution pro- 
ceedings, in the order for the confirmation of the sale, and in the sale 
certificate, is consistent with either view, namely, either that the whole 
estate or that the limited and restricted estate passed, the question, what passed 
at the execution sale, depends upon the question whether the mortgage was 
executed for purposes which would make it binding upon the inheritance. 

Art. 141 of the Second Schedule of the Limitation Act applies to & suit 
brought by a reversioner to recover possession of the properties alienated by 
a Hindu widow. 

Per Mookerjee J—Undér the Jaw of the Mitakshara, the estate of a 
daughter is a limited and restricted interest only, and the limitation and restric- 
tion must be taken to be of the same description as applicable to the case of 
a Hindu widow in an estate inherited from her husband. 

Chotay Lall v. Chunnoo Lall (2) relied on. 

Where the dispute is between the mortgagee-auction-purchaser on the one 
hand, who may be supposed to have personal knowledge of the transactions and 
the surrounding cicumstances at the time they took place, and the reversioner | 
on the other, who was an infant at the time of the transactions and who has no 
personal knowledge whatever of the condition of the family when the loans are 
alleged to have been advanced, the burden of proof is upon the mortgagee to 
establish the validity of the transactions which form the foundation of his title. 


= Appeal from Original Decree No, 838 of 1906, with Rule No. 3204 of 
1906 against the decision of Babu Ham Nath Roy, Subordinate Judge, First 
Court, Patna, dated the 81st July 1908. 
(1) (1893) A C. 170. 
(2) (1878) L. R. 6 I. A. 15 ; I. L. R. 4 Calo, 744 ; 3 C, L. R, 465. 
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In order to establish necessity, it isto be, proved that there were no funds 
in the hands of the limited owner sufficient to meet the demands on the estate, 

Dharam Chang v. Bhawani (1) relied on. 

Though costs of litigation are a recognised head of necesaity, this does not 
mean that a widow engaged in litigntion has an unlimited power of borrowing. 
For the purpose of determining whether or not there 18 legal necessity justi- 
fying an alienation by the widow, either by way of mortgage or sale, the 
creditor must show that the necessity actually existed, that the money was 
required for the purposes of a litigation. and that there was no other fund 
applicable in priority to the particular purposes, 

Bhimaraddi v. Bhaskar (2) followed. 

The test to be applied in order to determine the exact interest which passes 
ata sale in execution of decree against a Hindu widow or a qualified proprietor 
similarly situated. is whether the suit in which the sale was directed was one 
brought against the widow upon a cause of action personal to herself or one 
which affects the whole inheritance of the property in smt. It is important 
to consider the form of the suit and to construe whether the suit is framed so 
as only to claim a personal decree against a limited owner or n decree which 
binds the entire inheritance. 

Jotendra Mohon v. Jogul Kishore (3) followed. 

Though the necessity for the loan is established, before the creditor can enforce 
the contract in its entirety, he must establish the necessity for interest at an 
unngual rate. 

Hurro Nath Roy v. Randhir (4) Ganga Pershad v.. Maharani Bibi (5) 
Deputy Commissionsr v, Khanjan Singh (6) and Abhiram Pal v. Mukunda 
Lal (7) referred to. 

Where a person seeks to impeach and avoid a transaction on the ground 
that it was entered into by a person clothed with a qualified right of alienation 
in excess of his powers, he can be'allowed to do so only upon rc-inbursement 
of the advantage, 1f any, which he may have obtained under 16, 

— Phool Chand v. Haghoobuns (8), Wuteeramiv. Gopal (9), Subramaniya v. 
Ponnu Sami (10), and Sadashiva v. Dhaku Bai (11) applied. 

Where the widow is dispossessed by virtue of any alienation or other act 
of ownership of her own, her act, being effectual for her own life, 14 not adverse to 
the reversioner till her death and does not call upon him to bung any suit 
till then. 

Pursut Koer v, Palut Roy (12) relied on. 

Where a decree bas been obtained upon a fair trial in a suit against a 
Hindu widow, that decree is effectual and operative as against the reversioner, 
unless the decree can bo successfully impeached on some special ground, Such 
a decree operates as res-judicata only in respect of questions tried in the suit. 
In a suit to enforce a mortgage against the executant, who 18 a qualfied owner, 


(1) (1897) L. R. 24. I. A. 183 ; I. L. R. 24 Calo. 189; 1 C. W. N. 697. 


(2) (1903) 6 Bom. L. R 628. *(8) (1881) I. L. B. 7 Cale. 857. 

(4) (1890) I, L. B. 18 Oale. 311 ; L. R. 18 1 A. 1 

(5) (1884) D. R. 12 I. A, 47; I. L, R. 11 Calo, 379. | 

(6) (1907) L. R. 84 I, A, 72; 5 O L.J. 344; I. L., R. 29 All, 381; 11. C, W. 
N. 474; 4 A. L J.R. 282 ; 17 M. L. J. 288 : 9 Bom. L. R. 581. 

(7) (1908) 5 C. L. J. 542. (10) (1884) I L. R. 8 Mad. 92. 

(8) (1868) 9 W. R. 108, (11) (1880) I. L. R 5 Bom. 450. 


R. 
(9) (1873) 20 W. B, 187 ; 11 B, L. R, 416. (19) (1881) I. L. R. 8 Calo, 442. 
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no question. could arise as to whether or not the mortgage was executed under 
circumstances of necesaity which made 1t binding upon the estate in the hands of 
the reversioner. Where the decree in the mortgage suit was based upen 
& compromise, such compromise could not bind the reversioner. 

Gobind Krishna v, Khunni Lal (1) followed. 

Quaere.-—Whether a Hindu widow can delegate all her powers 1n relation 
to the estate to an agent, so ns to bind theinheritance by the acts of the latter. 


Appeal by the Defendants. 

Suit for recovery of possession. 

The facts and arguments appear sufficiently from the judg- 
ments of the Court, 

Messrs, Norton and Asgar and Moulot Mahomed Yusuf, 
Babu Shih Chandra Palit Moulvi Mohamed Mustafa Khan, 
Babu Banwart Lall and Mr. G. Sarkar for the Appellant. 

Mr. P. OKinealy ( Advocate-General) and Babus Cmakali 


Mukerji and Gones Dutt Singh for the Respondent. 
C A. OE 
The judgments of the Court were as follows : 


Brett J.— The plaintiff respondent is the reversionary heir 
of one Babu Radha Kishun of Badalpara who died on the 7th 
November 1879. Radhakishun was succeded by Sheo Koer his 
daughter as his heir and the present plaintiff is the younger of 
the two sons of Sheo Koer ; the elder Sheoratan Lal died in 1893 
and Sheo Koer died on the roth June 1902. 

The plaintiff instituted the suit to have his rights declared 
as the legal heir on the death of Mussammat Sheo Koer to the 
estate of his maternal grand father Babu Radhakishun, and to 
have it declared that certain decrees obtained by the defendants 
against Mussammat Sheo Koer on the 28th November 1888, were 
ineffectual on the ground that those decrees were passed on the 
admission of Sheo Ratan the elder son, contrary to the powers 
which had been given to him by Sheo Koer under a general 
power of attorney, and that such decrees were not binding on 
Mussammat Sheo Koer or on the plaintiff ; or in the alternative, 
thatifthe Court should hold that the decrees were obtained 
with the knowledge and information of Sheo Koer, then it 
should be declared that under the sales held in execution of 
those decrees all that passed in the properties sold was the right 
title and interest of Mussamnfat Sheo Koer and not the entire 
right to the property, and that after the death of Sheo Koer, the 
title of the defendants lapsed and the plaintiff became entitled 
to possession. "There were also a prayer that if the Court should 

(1) (1907) 27 All, W. N. 161. 
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declare that the defendants under calour of their decrees have 
unlawfully and forcibly taken possession of the gardens not 
covered by the same, then the plaintiff should be declared entitled 
to recover possession of those gardens. Thé plaintiff prayed for 
delivery of possession of the properties in claim together with 
mesne profits from the time of the death of Sheo Koer. 

In order to explain the case of the plaintiff it is necessary 
to set out the following, facts. 

After the death of Radha Kishun on 7th November 1879 
and the succession of Sheo Koer to his estate, she on the 26th 
February 1880 executed a general power of attorney, (exhibit 
D) in favour of Isri Pershad, an old servant of her deceased 
father and Sheo Ratan, her eldest son. After the death of her 
father, her right to succeed to the estate was contested by Budri 
Narain son of Gobind Pershad, the brother of her father. He 
unsuccessfully opposed her when she applied for succession certi- 
ficate and afterwards he brought a suit against her with the 
object of having it declared that she was not the daughter of 
her father Radha Kishun and that Radha Kishun before his 
death had adopted him, Budri Narain, as his son and that he 
was therefore entitled to succeed to the estate. The result of 
that litigation was that on the rath January 1891, the claim of 
Budri Narain was finally dismissed on appeal by the High Court. 

In March 1882, Sheo Ratan ostensibly under the powers 
given to him by the general power of attorney executed in his 
favour by Sheo Koer on the 26th February 1880, began to 
borrow money in her name from various persons and those loans 
continued up till July 1885. For the purpose of the present 
case the four following mortgage bonds are important. 

(1) A bond dated the 21st May 1883, (Ext. I.) under which 
a sum of Rs. 20,000 was borrowed from Rai Jai Kishun, Rai 
Radha Kishun and Rai Bal Kishun. 

(2) A bond dated the 2nd (1st) December 1883 under which a 
sum of Rs. 2,000 was borrowed (Ex. J.) from the same persons. 

(3) A bond dated the 16th April 1885 under which a sum of 
Rs. 10,000 was borrowed from the same three persons (Ex. K.) and 

(4) A bond dated the 16th July 1885 (Ex. L.) under which 
a loan of Rs. 7,000 was takei from Babus Jai Kishun and 
Radha Kishun. 

The suit on bonds Nos. 1 and 3 was instituted by Rai Jai 
Kishun and Rai Radha Kishun being suit No. 34 of 1888 and the 


suit on bonds Nos. 2 and 4 was instituted in the same year by. 
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Cr vix, Rai Bal Kishun being suit No. 35 of 1888, both suits being 
1907. against the lady Sheo Koer and her son Sheo Ratan who held 
the general power of attorney from her. These two suits were 
compromised and décrees obtained on that compromise on the 
pus 28th November 1888. 'The properties in Schedules A and B 
Brett, J. hypothecated under the different mortgage bonds were afterwards 
m sold in satisfaction of those decrees and were purchased by the 
defendants. Subsequently the defendants took out execution 
ofa decree for the unrealised balance of their debt under the 
provisions of section 9o of the Transfer of Property Act and sold 
up the remaining properties mentioned in Schedules C and D. 

The plaintiff's case was that the four mortgage bonds were 
executed by Sheo Ratan Lal without the knowledge and consent 
of Sheo Koer and that she received no consideration for the same, 
that the loans were not taken for any legal necessity and there- 
fore they did not bind the estate of Radha Kishun when it 
passed into the hands of the plaintiff as reversioner and therefore 
the plaintiff was entitled to'have a declaration of his title to 
all the properties in suit and to recover possession. 

It was alleged that when Radha Kishun died he was 
possessed of a considerable amount of money and that he owned 
70 villages the income of which amounted to about Rs. 35,000 
a year. It was further alleged that this amount of money left 
by him and the income coming in from the estate was sufficient 
to cover all costs of the litigation which Sheo Koer had to 
. embark in after she succeeded to the estate, and therefore there 

was no legal necessity for her to borrow any money from the 
defendants or from any body else. It was also alleged that 
Sheo Ratan Lal, the eldest son was a spendthrift and a man 
who was addicted to debauchery and that he borrowed the 
money from the defendants for his own purposes and that the — 
defendants did not, before they lent the money, make any 
enquiries to ascertain whether it was really borrowed for legal 
necessity on behalf of the lady or not. 


d 
Roy Radha Kissen 


t. 
Nauratan Lall, 


The case for the defendants is as follows: They denied 
that Radha Kishun left any considerable amount of cash which 
passed into the hands of Sheo Koer on his death. They alleged 
that the assertion was entirely false that Sheo Ratan wasa 
profligate and a man-of immoral character, that on the contrary 
he was a person of intelligence and good moral character and 
as general agent of the lady, he did his best to manage her 
affairs on her behalf. It was asserted that after the death of 
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her father the lady owing to the *opposition offered to her 
succession to the estate by Badri Narain, had to embark in very 
expensive litigation and that at the same time the agents of 
Badri Narain stopped payment of all rents by the tenants of 
the estate, and that the money was borrowed on behalf of the 
lady by Sheo Ratan for the urgent necessity of protecting her 
own interest, and the interest of the reversioners. It was 
stated that the defendants made due enquiries to ascertain these 
facts before the loans were advanced, and that under the 
circumstances, the debts were for legal necessity and binding on 
the estate in the hands of the reversioner. 

Both the parties examined witnesses in support of their 
respective cases and put in documentary evidence. The Subor- 
dinate Judge framed 10 issues of which the most important are 
the issues Nos. 4, 5 and 6. They run as follow: 

(4) Was the muktearnama, dated the 26th February 1880, 
executed by Sheo Koer, a pardanashin lady, to her elder son 
Sheo Ratan after its contents and legal effect had been duly 
explained to her ? 

(5) Were the mortgage bonds, dated the 21st May 1883, 
the 1st December 1883, 16th December 1885 and the 16th July 
1885, executed without the knowledge and consent of Mussam- 
mat Sheo Koer and without any consideration thereof? If so, 
were they executed for any legal necessity which could bind 
the plaintiff, as reversioner of the estate of Radha Kishen 
deceased, and is plaintiff at liberty to raise any such issue? 

(6) Whether the decrees referred to in the plaint or the 
sales thereunder were fraudulent? Were they binding against 
the estate of Radha Kishun as also against the plaintiff ? 

The Subordinate Judge after carefully reviewing the evidence 
came to the conclusion that the lady, Mussammat Sheo Koer 
executed the power of attorney and that she knew what she 
was doing at the time when she had executed it. He held 
that the evidence failed to prove that any fraud had been 
committed either in obtaining the decrees on the mortgage 
bonds or in bringing the properties to sale under those decrees. 
But he held that the defendants had failed to make out that 
the loans were contracted for legal necessity and that, therefore, 
the sales of the properties, in fact as well as in law, passed only 
the estate of Sheo Koer and were not valid against the plaintiff 
as reversioner. The Subordinate Judge was of opinion.that 


under the terms of the compromise the property covered by 
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the decrees was the right title and interest of Sheo Koer alone 
in the different villages and, therefore, under the mortgages and 
under the decrees only the estate of the lady passed to the 
defendants and not the entire right to the properties sold. He 
referred to some of the sale certificates which the defendants 
produced, they having failed after notice to produce all of them, 
and pointed out that under them all that appeared to have beeu 
sold in execution of the decrees was the right, title and interest 
of the lady, Mussammat Sheo Koer. He held further that the 
defendants had failed to prove that the sums of money borrowed 
under the four mortgage bonds were really required for the pur- 
poses for which they were said to have been taken, namely to 
pay the costs of the litigation, to pay government revenue and to 
pay the expenses of marriage of a daughter of the lady Sheo Koer. 
He also found that the defendants had failed to. prove that they 
had made proper enquiries to ascertain whether the money was 
required for legal necessity and, therefore, they had failed to make 
out that they had an absolute title to the properties claimed by 
the plaintiff. He was further of opinion that the evidence satis- 
factorily established that Sheo Ratan the elder son of the lady was 
a young man of immoral and spend-thrift habits and that there 
was nothing to show that the money which he took was not 
borrowed for his own amusements or that any portion of it had 
reached the hands of the lady for the purpose of discharging any 
necessary debts. He distrusted the evidence of Mewa Lall, a. 
servant of the defendant, who was the only witness called to prove 
that enquiries had in fact been made by the mortgagees. 

Dealing with the gardens in respect of which the special claim 
was preferred by the plaintiff, the Subordinate Judge held that 
the gardens were not covered by the sale of the house standing 
in one of these gardens, and, therefore, the plaintiff as proprietor 
of the estate was entitled to rent for the same. The Subordinate 
Judge also held that the plaintiff was entitled to recover mesne 
profits from the defendants Nos. 1 to 3 from the date of Mussa- 
mmat Sheo Koer’s death on the roth June 1902. 

Against this judgment and decree, the defendants Nos. 1 to 
3 have appealed and in support of their appeal the following 
main points have been taken. . 

(1) That the evidence adduced on their bebalf fully established 
their case, that the loans were made to the lady for legal necessity 
and this, it was suggested, was also supported by the evidence 
given on behalf of the plaintiff, i 
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(2) That the loans were taker by Sheo Ratan on behalf of 
the lady with her knowledge and consent and that she was fully 
aware of the circumstances under which the loans were made. 

(3) That due enquiries were made by them before the loans 
Were given to ascertain that the money was borrowed for legal 
necessity. 

(4) That the entire interest in the properties covered by 
the mortgage bonds was sold at the sales held in execution of 
the decrees obtained on those bonds and not merely the right 
title and interest of the lady, Mussammat Sheo Koer. 

(5) That the gardens passed under the sales with the rest 
of the properties. 

Dealing with the first point, the learned counsel who has 
appeared on behalf of the appellants has first invited our atten- 
tion to the following dates as of importance in determining the 
question whether there was or was not any legal necessity for 
the loans. 

[His Lordship then dealt with the facts.] 

It has next been argued that the mortgage covered the entire 
interest in the properties hypothecated and not merely the 
interest of the lady, and that what was sold was allthe entire 
proprietory right in the properties, and not merely the qualified 
estate of the lady. It is admitted that it was stated in the orders 
confirming the sale and in the sale certificates, that the right, title 
and interest of the judgment-debtor were sold ; but it is contended 
that what was in fact intended to be sold was the entire estate 
and that this is clear from the valuations given of the different 
properties which are 20 times their net-annual profits. 

It is also suggested that the fact that objections were taken 
in the proceedings in execution of the decrees which were trans- 
ferred to Patna (Exhibit Z12) clearly shows that the lady was 
aware of what was going on and that she had throughout all 
the proceedings proper legal assistance and advice. In support 
of the contention that even though the term, ' the right title and 
interest’, were used in the certificate, the order must be construed 
with reference to the general circumstances of the case. The case 
of Akhoy Kumar Soor v. Bejoy Chand Mahatap (1), has been relied 
upon. In that case, however, there was another document, 
namely, the application for execution, in which was given a 
specification of the property sufficient to indicate that what was 
being sold was the entire property and not merely the right, 
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title and interest of the judgment-debtor. The decision of this 
Court in the case of Fotendro Mohun Tagore v. Yogul Kishore (1), 
is also relied upon to support the contention that the words ' right, 
title and interest’ of the judgment-debtor must not be construed 
strictly but with reference to the circumstances under which the 
suit was brought and the true meaning of the decree under which 
the sale took place. No doubt in the present case if the defen- 
dants are able to support their assertion, that there was legal 
necessity for the loans, what would then pass under the sale 
would be the entire proprietory interest in the property and not 
merely the limited interest of a Hindu lady. 

The point was also raised that the suit was barred by 
limitation. The properties set out in Schedules A and B were 
sold in November 1891 and those in Schedules C and D on the 
13th. May 1893. This suit was instituted on the znd. October 
1904. In support of the contention, the learned pleader for the 
appellant relied on the cases of Lachan Kunwar w. Anant 
Singh (2), and Mahabir Pershadv. ddhikari Koer (3). In this case 
however no title adverse to the reversioner can in my opinion 
be held to have come into existence till after the death of 
Sheo Koer. She died on the toth. June 1902 and the 
suit was instituted on the 2nd October 31904. The limitation 
applicable to the present case isin my opinion that provided by 
Art. 141 of Schedule II of the Limitation Act, and to support 
this view the case of Auschordas v Parvattbhat Bas (4), is in 
my opinion sufficient authority. I hold, therefore, that the 
suit is not barred by limitation. 

As regards the fifth point raised, no serious argument was 
advanced to prove that the gardens passed under the sale of the 
bungalow. The Subordinate Judge found that one of the 
gardens was a large one extending over 40 bighas or so in area 
and containing good fruit trees, and though in one of them there 
was the bungalow, still it could not be held that these gardens 
passed under the proceedings which were directed against the 
bungalow. I may, therefore, say at. once that I do not think that 
any case demanding serious consideration has been put forward 
to contest the finding of the Subordinate Judge, that the gardens 
did not pass under the sale. - 


(1) (1881) T, L, R. 7 Calo. 357. 

(2) (1804) L. R. 22 I, A. 25; LL. R, 22 Calo. 445, 
(8) (1896) I. L: B, 23 Calc, 912, 

(4) (1899) L R. 241, A. 71, 
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In opposition to the arguments advanced on behalf of the 
appellants, the learned counsel who has appeared on behalf of the 
respondent has pressed before us the following points. 

He has contended that the lady was not in fact in want of money 
at the time when these sums are said to have been borrowed, 
that the evidence adduced to prove that she received no money 
from the estate either on the death of her father or from rent 
collections, fails to support that contention, that when the loans 
were contracted, her agent must have had sufficient money 
belonging to the estate in his hands to carry on the litigation 
that was started, that the story put forward by the defence that 
enquiries were made prior to the giving of the loans was false, 
that the money was not borrowed by the lady or with her 
authority and consent and that she knew nothing about it, that 
the general power of attorney granted to Sheo Ratan would not, 
under its terms, justify him in borrowing any sum of money 
on the ground of legal necessity or in fact borrowing any 
money at all on behalf of thelady, that under thesales the entire 
proprietory estate did not pass to the mortgagees but only the 
limited interest of a Hindu lady, and that in no instance, was any 
decree given against the estate of Radha Kishun, while on the 
contrary, in the execution proceedings and in the sale certificates 
and orders of confirmation,the properties dealt with are described to 
be the right, title and interest only of the lady. Insupport of these 
points, the learned counsel has raised the following contentions. 

(r) That the onus layon the defendants to prove that there 
was legal necessity for the loans, and that they have failed to 
discharge it. 

(2) That the dates of the bonds themselves indicate that 
there was no necessity for borrowing the money for the benefit of 
the estate at the time the loans were taken. 

(3) That there was no reason for the lady to give to her son 
a power to borrow money on her behalf. 

(4) That the books of accounts show that the realisations 
fróm the tenants of the estate had not stopped completely, and 
that, while entries of sums realised from the tenants are to 
be found in them, there are no entries in any of them of the 
different loans. 

(5) That the evidence adduced on the side of the plaintiff 
fully establishes his case, that Sheo Ratan wasa young man 
of extravagant and profligate habits. 

(6) That the defendants have failed to prove that the lady 
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had any knowledge of the lpans or that she consented to their 
being taken. It is pointed out that Mewa Lall is the only 
witness who has attempted to prove that ; no questions whatever 
on that point were put to Nandoo Lall in cross-examination. 

(7) That the properties sold did not cover the properties of 
the father but only the lady’s interest. 

(8) That certainly in the properties described in the 
Schedules C and D which were sold in satisfaction of decrees 
obtained under section go of the Transfer of Property Act, all 
that could possibly have passed was the right, title and interest of 
the debtor. 

[His Lordship then dealt with the evidence.] 

The learned counsel then proceeds to deal with the Muktear- 
nama itself. He points out that the document was originally 
executed by Musammat Sheo Koer appointing as her agents 
Ishri Pershad who was her karpardaz and mukiear from the time 
of her father and her son Sheo Ratan Lall. Under the terms of 
the document, powers were given to the agents to realise and 
draw money due to the lady under bonds etc., and to grant 
receipts under their signatures for monies received on her behalf. 
She then goes on to state that Babu Sheo Ratan Lall, her son, 
one of the general agents, shall sign for her with his own pen all 
deeds of sale, deeds of conditional sale etc., etc. mortgage and 
simple bonds etc., and all other kinds of deeds executed by her, 
shall get the same attested by witnesses on his own admission, 
and shall admit the execution thereof in the Registry office. 
The learned counsel has argued that under this clause of the 
document no power is given to the agent, Sheo Ratan, either to 
execute documents or to borrow sums of money on her behalf. 
The power that is given is simply to sign on her behalf documents 
executed by her. In construing the terms of this document, he 
has referred to the case of Bryant v. La Banque Du Peuple (1), 
and to the remarks made at page 177. 

“That powers of attorney are to be construed strictly, that 
is to say, that where an act purporting to be done under a power 
of attorney is challenged as being in excess of the authority 
conferred by the power, it is necessary to show that on a fair 
construction of the whole instrument, the authority in question, 
isto be found within the four corners of the instrument, either 
in express terms or by necessary implication." The learned 


(1) (1893) A. C. 170. 
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counsel has argued that in the present case there is nothing in 
the terms of the deed itself to show that the lady ever intended 
to give to her agents power to borrow money on her behalf, and 
he has contended that under the circumstances it is necessary for 
the defendants to prove not only that the sums of money were 
borrowed for legal necessity, but that the loans were contracted 
with the lady's knowledge and consent, and that the documents 
were documents executed by herself though signed by her son 
on her behalf as her agent. In fact the learned counsel goes so 
far asto question the authority of the lady, holding the interest 
which she held in the property, to give to any other person power 
to alienate of his own motion and at his own discretion the 
property iucluded in the estate. It is pointed out that Isri 
Pershad, an old servant in the family, died on the 18th March 1882 
and it was not till after his death that the borrowing commenced 
on the 24th March 1882. The first loan was taken from Dr. 
Madhusudan, and it is contended that the circumstances disclosed 
by the evidence of that witness indicate that the loan if taken at all 
was not taken with the knowledge or consent of the lady or on her 
behalf. The learned counsel! has drawn our attention to the fact that 
Dr. Modhusudan says that he was called in, on one occasion, only 
to attend to a girl at the house of the lady, and that while he was 
attending on the girl, the lady informed him that she wished to 
borrow some money and asked him to lend it to her. The learned 
counsel has argued that on the face of it, this seems an absurd 
story, and that the evidence offered to provethe subsequent 
repayment of that alleged loan to Dr. Modhusudan is not entitled 
to reliance. 

[His Lordship then dealt with the evidence.] 

I have given my best consideration to the arguments which 
have been advanced on both sides by the learned counsel and 
am of opinion, that the view which the Subordinate Judge has 
taken is substantially correct. I see no reason to disregard as 
being entirely valueless, the books of accounts which were filed 
on behalf of the lady, and some at least of which appear to have 
been received in evidence at the time of the litigation between 
her and Budri Narain. Fromthe statement which the learned 
counsel for the respondent has prepared from the account books 
and placed before us, showing the realisations made from the 
tenants during the years 1285 to 1292, it appears that a sum of 
nearly 2 lacs of rupees was realised during that period. The 
realisations vary from Rs. 21,000 to 34,000 a year, Even though 
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the accounts may not be entitled to complete reliance, I am of 
opinion that the evidence which the appellants have adduced 
to prove that the collections were entirely stopped in the 
estate is insufficient and untrustworthy, and I think that 
there is sufficient evidence on behalf of the plaintiff to prove that 
even though Budri Narain's father Gobind Proshad interfered 
with the collections, when his son’s case was in progress, yet 
there is no reason to believe that the whole of the collections 
were stopped or that the tenants refused to pay anything at all 
after the lady’s title had been accepted as proved by this Court. 
I am, therefore, of opinion that it is not proved that the lady 
had not sufficient funds with which to meet the expenses of the 
litigation. So far as the appeals and the application for review 
are concerned, the expenses falling on her could not have been 
very heavy or more than might reasonably have been met 
from the income of the estate. J agree with the learned counsel 
for the respondent, that under the terms of the Muktearnama 
executed in favour of Sheo Ratan, it is by no means clear that 
power was given to him to borrow money on behalf of the 
lady at his own discretion. The only power which seems to 
have been given to him under that document was to sign on the 
lady’s behalf documents which the lady herself either executed 
or consented to. 

In this case, I think, the evidence entirely fails to prove that 
the lady either had: knowledge of the loans or that she consented 
to their being taken. The circumstance that no loans were taken 
prior to the death of Isri Pershad is in my opinion significant 
and goes strongly to support the contention of the respondent 
that the loans were taken by Sheo Ratan, not for the benefit of 
the lady, but for his own purpose. I think, the circumstances 
connected with the loans taken from Dr. Madhusudan and Babu 
Mathura Nath are not free from suspicion, and I also consider that 
sufficient reasons have not been shown why bonds were given at 
an enhanced rate of interest to pay off the loans the date for 
payment of which had not fallen due, or why the lady should 
have consented to pay enhanced interest after her title to the 
estate had become more assured. I can find nothing to indicate 
from the bonds themselves, that they were really executed with 
the knowledge and consent of the lady. All are signed by Sheo 
Ratan as agent for the lady, and he appeared to have carried all 
the transactions through. lam of opinion, that the statements 
made of the expenses entailed by the litigation are much 
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exaggerated by the defendants and that they have failed to prove 
the necessity for borrowing those sums for the purpose of carry- 
ing on the litigation. 

The compromise in connection with the two mortgage suits 
also appears to have been arrived at through the instrumentality 
of Sheo Ratan alone, and there is not sufficient proof that the 
lady really understood and consented to the terms of that compro- 
mise. I am, therefore, of opinion that the defendants in the 
present case have failed to establish that the loans were taken 
for legal necessity so as to bind the estate in the hands of the 
reversioner. 

Under these circumstances, it is not perhaps necessary to 
determine exactly what interest passed under the sales. There 
seems little doubt that the interest which the mortgagees intended 
should pass, was the entire proprietory interest of the different 
villages. But that intention would be of no avail unless they 
were able to establish that the sums covered by the mortgage 
bonds were borrowed for legal necessity. So far as the Sardars 
are concerned, I think that the Subordinate Judge is right in 
holding that the defendants have failed to establish that the right 
to them passed under the sale of the Bungalows, and I think that 
the contention of the learned counsel for the respondent is 
correct that the only right in the properties described in the 
schedules C and D which passed to the purchasers was the 
right, title, and interest of the lady alone. 

Under these circumstances, I am of opinion that the 
defendants have failed to make out any case which would justify 
our interference with the judgment and decree of the lower 
Court, and I therefore confirm the judgment and decree of that 
Court and dismiss the appeal with costs. 

As the appeal is dismissed with costs, the Rule arising out 
of it is also discharged with costs two gold mohurs. 

Mookerjee J.--The circumstances, which gave rise to the 
litigation out of which the present appeal arises, are spread over 
a number of years, and are in some measure complicated, but in 
so far as it is necessary to state them for the determination of 
the questions raised before us, they may be briefly outlined. 
One Babu Radha Kissen, a weslthy Hindu, governed by the 
Mitakshara Law, died on the 17th November 1879. He left 
considerable property situated in the district of Patna, the gross 
annual income of which was fifty thousand rupees and the net 
‘profits amounted to at least thirty thousand rupees a year, 
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Upon his death, his estate passed into the hands of his only: 
daughter Sheo Koer, who had at the time two sons living, the 
eldest Sheo Ratan who attained age just about that time, and 
the next Nauratan, who was an infant about two years old. 
On the 26th February 1880, Sheo Koer executed a Muktearnama 
in favour of her son Sheo Ratan and another person Munshi 
Iswari Prasad who had been the trusted servant and agent of 
her father. On the 21st May 1883, Sheo Ratan, purporting to 
act on the authority conferred upon him by the Muktearnama, 
executed a mortgage in favour of Rai Jay Kissen, Rai Radha 


Kissen and Rai Bal Kissen, now represented by the appellants. 


before this Court. Under this mortgage Rs. 20,000 is alleged 
to have been advanced to Sheo Ratan, and he charged various 
properties which were comprised within the estate inherited 
by his mother from his maternal grandfather. On the ist 
December 1883, Sheo Ratan again borrowed Rs. 2,000 from Jay 
Kissen and Radha Kissen, and executed another mortgage on 
behalf of his mother Sheo Koer. On the 6th April 1885, he 
took a loan of Rs. ro,000 and executed a third mortgage in 
favour of Jay Kissen, Radha Kissen and Bal Kissen. On the 
I6th July 1885, he executed a fourth mortgage in favour of Jay 
Kissen and Radha Kissen; the sum secured by this bond was 
stated to be Rs. 7,000. All these loans carried high rates of 
interest, and detailed reference will be made subsequently to the 
terms of these transactions. It appears that the loans were not 
repaid, and the creditors brought two suits to enforce their 
securities in 1888. One of these actions was commenced by 
all the three creditors, who were interested in the bonds of the 
21st May 1883 and 6th April 1885. The other suit was brought 
by the two creditors who were interested in the bonds of the 
ist December 1883 and 16th July 1885. Not only Sheo Koer, 
but Sheo Ratan also who had executed the deeds as agent of 
his mother, was joined as party defendant to these suits. "There 
was no contest, and a petition of compromise was put in, by 
which the claim was admitted, and a decree was made which 
allowed Sheo Koer to satisfy the decretal debt, in one case 
within two years, and in the other case, within a year and a 
half from the date of judgment. Execution was subsequently 
taken out; the mortgaged properties were sold and were 
purchased by the decree-holders themselves. The prices fetched 
by the properties were found insufficient to satisfy the judgment- 
debts. Personal decrees were thereupon obtained under 
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section 90 of the Transfer of Property. Act. These supple- 
mentary decrees were executed and various other properties sold, 
which were purchased by the decree-holders themselves. Mean- 
while, Sheo Ratan died about the year 1896, and subsequently, 
Sheo Koer died on the 1oth June 1902. Upon her death, the 
present plaintiff, as the reversionary heir, became entitled to 
the estate left by her maternal grandfather, Radha Kissen, and 
on the 2nd October 1904, he commenced the present suit for 
recovery of possession of all the properties which had been 
purchased by the defendants. The defendants resisted the claim, 
substantially on the ground that the mortgages had been 
executed under circumstances which made them binding upon 
the estate in the hands of the reversionary heir. 'The learned 
Subordinate Judge in the Court below has found that there was 
no necessity for any,of these loans, that no enquiry was made 
by thé creditors before they advanced their money to Sheo 
Ratan, that Sheo Ratan was a young man of extravagant habits 
and of no character, and that the money was spent by him in 
debauchery and never applied to the benefit of.the estate. 
Under these circumstances, the Court below came to the con- 
clusion that the mortgages were not binding upon the estate 
in the hands of the reversioner and that the plaintiff was 
consequently entitled to recover possession upon the death of 
his mother. The defendants have appealed to this Court, and on 
their behalf, the decision of the Subordinate ‘Judge has been 
challenged, substantially, on four grounds, namely, frst that 
it is established by the evidence that there was necessity for 
each of these loans, secondly, that even if the actual existence 
of necessity-is not established by the evidence, as the creditors 
bona fide advanced the money after due enquiry, they are amply 
protected, ZA:rdly, that the suit is barred by limitation, and, 
fourthly, that the decree which was obtained by the creditors 
against Sheo Koer binds the reversionary heir. Each of these 
points has been controverted on behalf of the plaintiff-respondent, 
and it has further been argued, first, that under the Muktear- 
nama, Sheo Ratan had no power to mortgage any portion of 
the estate which had been inherited by his mother from her 
father; secondly, that Sheo Ratan did not borrow the sums and 
execute the mortgages with the knowledge or assent of his mother ; 
and thirdly, that neither the mortgages, nor the decrees passed 
thereon, nor the execution proceedings, passed the entire estate. 


-.. -The first point taken on behalf of the appellants raises a question of 
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fact which goes to the root of the whole matter in controversy between the 
parties, and in order to determine it, it is necessary to review the circumstances 
of the family immediately after the death of Radha Kissen and at the time 
when the mortgages were executed. As 1l have already stated, Radha Kissen 
died in November 1879. It is asserted on behalf of the plaintiff-respondent 
that not only did Radha Kissen leave immoveable properties of considerable 
value which produced a net annual income of Hs 80,000, but that he also 
left about Bs. 50,000 in cash. 1t was suggested, on the other hand, on behalf 
of the defendants-appellants that, at the time of the death of Radha Kissen, 
no considerable amount in cash was in existence, and that, in reality, the 
condition of the estate was somewhat embarrassed at the time, inasmuch aa 
many of the tenants had entered into a combination not to pay rent to thelr 
landlord. The learned Subordinate Judge in the Court below has found upon 
the evidence that the existence of a sum of Ra. 50,000 in cash, at the time of 
the death of Radha Kissen, has not been satisfactorily established ; but he 
has also found that the difficulties in connection with the collection of rents 
were grossly exaggerated. I have examined the evidence on this point, and 
I am satisfied thata large amount of cash passed into the bands of &heo Koer 
upon the death of Radha Kissen, although it is not poesible to find affirmatively 
what the precise amount was, Witnesses on the side of the plaintiff allege that 
a large sum in cash was in the hands of Radhakissen at the time of his death, 
and they are corroborated to some extent by the account books which have been 
produced. It was argued on behalf of the appellants that the account books are 
not trustworthy, and it was pointed out that one of these books, which shows 
an entry of Rs 22,000 on the 80th of November, 1879 has rather a suspicious 
appearance. It was suggested by the learned counsel for the appellants that the 
particular sheet, which contains this entry, was in a different handwriting from 
the reat of the book, and that the whole of the credit of this large sum was 
accounted for on the same page by a debit of two large items, namely, a sum 
of Rs. 9,0C5, alleged to have been paid to Iswaripragsad and another sum of 
Re. 12,900, said to have been given to Sheoratan Lall, I have examined the 
book very carefully, and I am not prepared to hold that the entries in question 
are fictitious, and T am supported in this conclusion by another entry, which, 
it was ccnceded by the learned counsel for the appellants, could not be regarded 
as suspicious. It appears that Iswariprasad died on the 18th March, 1882, and 
on the next day his representative refunded a sum of Bs, 7,000, which was the 
balance left in his bands, It is quite clear, therefore, that Iswariprasad must 
have had in his hands considerable sums of money, which were used by him 
for purposes of the litigation in which the estate was involved. I may take it, 
therefore, that atthe time, when Radhakissen died and Sheokoer came into 
possession, there was a large cash balance In her hand, though it may be 
difficult to ascertain the exact amount of which she came into possession. 
Immediately upon the death of Radhakissen, the estate was involved in liti- 
gation, which, ultimately proved to be very protracted and expensive. On the 
18th December, 1879, Sheokoer made an application for certificate under Act 
XXVII of 1860 to authorise her to collect the debts due to the estate, Several 
other applications of the same character were presented by other people who 
laid claim to the estate. On the 20th February, 1880, the certificate was duly 
granted to Sheokoer, On the 26th February 1880, she executed the Muktarnama 
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corroborated by three very important circumstances In the first place, Sheo- ' 
koer was never unsuccessful in the'lit!gation in which she was involved ; it was 
consequently unlikely, that even if any appreciable portion of the tenantry 
would, under the persuasion of Gobindprasad, decline to pay rent to her in the 
beginning they could continue their resistance for any length of time, In the 
second place, after she had got her name registered in the Collectorate under 
the Land Registration Act, on the 80th April, 1881, she would be in a position 
to enforce payment of the rent, inasmuch as thore would be no defence avaiable 
to a tenant toa claim for rent preferred by the registered proprietor. In the 
third place, the account books which have been produced prove conclusively 
that during these years, considerable sums of money were collected from the 
tenants on behalf of Sheokoer. It was suggested by the learned Counsel for 
the appellants that the account books are untrustworthy and that no reliance 
should be placed upon them, In my opinion, there is no foundation for this 
contention, Many of these books had been produced in previous litigations and 
were found to be genuine by the High Court in the suit of Badrinarayan against 
Sheokoer. They were duly proved in the Court below, The defendants were 
allowed ample opportunity to examine their contents, No serions objection 
appears to have been taken on behalf of the defendants when they were admit- 
ted in evidence, The entries in the account books are consistent with what 
is known to have been the condition of things at the time when they were 
written. They indicate generally that, immediately after the death of Radha- 
kissen, the collection decreased, which is perfectly intelligible, because by reason 
of the litigation with Badrinarayan the whole of the amount due fiom the 
tenants could not be collected, As, however, the litigation progressed and 
Sheokoer succeeded at every step, the collections began to improve, and in 1883 
and 1884, when Badrinarayn’s appeal was pending in this Court and was ulti- 
mately dismissed by reason of his inability to furnish security, the collections 
reached nearly the normal amount, Under these circumstances, it 1s impossible 
for me to disregard the account books as I have been invited to do, I must 
hold, therefore, that the oral evidence on the record, which is corroborated by 
the account books produced on behalf of the plaintiff, shows beyond any reason- 
able doubt that for several years after the death of Radhakissen, the estate was in 
a solvent, if not, ina prosperous condition, and that considerable sums, amount- 
ing on an average to at least Rs, 25,000 a year, were received by Sheokoer from 
the tenants of the estate. The question, therefore, arises whether there was any 
necessity for the debts which were contracted on her behalf by her son Sheo- 
ratan. I have already stated that the Muktearnama was executed on the 26th 
February, 1880, but there is no tangible evidenee to show that any sums were 
-borrowed on the authority of the Muktearnama before the 24th of March, 1882. 
It is suggested on behalf of the plaintiff respondent that so long as Igwariprasad, 
who was the faithful and trusted servant of Radhakissen, and, after his death, 
of Sheokoer herself, was alive, no debts were contracted, and indeed that Sheo- 
ratan would not venture to run into debt during the lifetime of Iswariprasad. 
Iswariprasad died on the 18th of March, 1882, and the first debt wns contracted 
six days later. On the 24th. March, 1882, Bheoratan executed two bonds, one 
for Rs. 2,000 in favour of Babu Madu Sudan and another bond for Hs, 2,000 in 
favour of Mathura Nath Burman, These bonds were executed by Sheoratan 
on behalf of her mother Sheokoer upon the basis of the authority supposed to 
have been conférred by the Muktearnama, It was alleged that money was 
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required for payment of the Government Revenue and for the expenses of the 
suit instituted by Badrinarayan. The loans were to be repaid within one year: 
and were to carry interest at the rate of 24 per cent per annum. Some attempt 
was made to prove that these loans were contracted with the knowledge and 
assent of Shekoer, I am unable, however, to place any reliance upon the evi- 
dence on that point, and I ‘am not prepared to believe the story told on behalf 
of the defendants that Madhuandan was present when Sheokoer assented to 
these loans, According to his own evidence, this was the first occasion on 
which he called at the house of the lady on a professional visit, and it is extre- 
mely unlikely that a purdanashin lady of the position of Sheokoer would speak 
to a stranger even from behind the purdah, The next loan, which was taken 
by Sheoratan on the basis of the Muktearnama, was on the 10th July, 1882,when 
he borrowed Hs. 6000 from Jaykissen and Radhakissen The bond recites that 
money was required to defray the expenses of the suit instituted by Badrinarayan ; 
the loan was to be repaidiwithin a year and it was to carry interest at the rate 
of 18 per cent per annum, There is no reliable evidence to show that Sheo 
Koer was in any way apprised of this loan or assented to it. I must hold, 
therefore, that the three bonds of 1882, to which I have just referred, wete 
not for legal necessity. At that time, there were ample funds in the hands of 
Sheokoer and of her son Sheoratan, and it is not proved by any reliable evidence 
that Sheokoer knew of any of these transactions or in any manner assented to 
them. I now come to the bond of the 21st May 1833, which is the first of thé 
four bonds for the satisfaction of which the family properties were ultimately 
sold. It is alleged on behalf of the appellants that out of the total consider- 
ation of Bs, 20,000, Rs. 2,700, was applied in discharge of the bond in favour 
of Madhusudan, another sum of Rs, 2,700 in satisfaction of the bond of 
Mathuranath, and a sum of Rs, 7,000 was applied in satisfaction of the bond exc- 
cuted in favour of Jaykissen and Radhakissen on the 10th July 1882. The balance, 
it is said, was taken for the purpose of the cost of the appeal of Badrinarayan 
then pending in the High Court and for the marriage expenses of the -daughter 
of Sheokoer. It is to be observed that the sum due under the bond of the 10th 
July 1883, had not become due, and no explanation has been even suggested a8 
to why the debt under that bond was discharged before due date by the bond 
of the 21st May 1883, which carried compound interest at 24 per cent per annum, 
whereas the bond in favour of these very creditors and executed in July 1883, 
carried interest at 18 per cent per annum only. As I have already pointed out, 
the three bonds of 1882 are not shown to have been for any necessity, It cannot, 
consequently, be suggested that the balance of the consideration of the bond 
of the 21st May 1883, which is alleged to have been applied in satisfaction of 
the three earller bonds, was borrowed for purposes of necessity. As regards 
the balance, there is nothing to show that there was any necessity at all 
Evidence adduced on both sides shows that the marriage expenses could not 
have exceeded six or seven hundred rupees, and as regards the cost of the 
appeal of Badrinarayan which was pending in the High Court at the time, there 
is nothing to show that any substantial sum was required at that stage. 
Jt must be remembered that the appeal of Badrinarayan had been preferred ih 
March 1883. In May following, consequently, Sheokoer, who was the rea 
pondent in the appeal would have very little, if any, expenses to incur, 
She might have to pay the oost of the preparation of the paper book which, 
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it is proved, did not exceed Hs. 400, and the legal advisors might have to be paid 
retainers. There is no foundation for the suggestion, therefore, that anything 
like Rs 7,000 was required in May, 1888 for the purposes of the litigation 
pending in the High Court. 1 must consequently conclude that as at the 
time Sheokoer was in receipt of a considerable income from the properties in 
her possession, there was no necessity for the loan secured by the bond of May 
1888, nor is it proved by any evidence upon which the slightest ieliance 
can be placed, that any portion of the sum alleged to have been ad- 
vanced on that occasion was even applied for the benefit of tho estate, 
I next come to the bond of the lst December 1883, which was for Hs 2,000, 
and was executed in favour of Joykissen and Radhnakissen, There is no 
recital in the bond to indicate that there was any legal necessity, but it is 
suggested in this Court that money might have been required for the purposes 
of the litigation pending in the High Court. Of this, however, there 
is no tangible evidence, The third bond was executed on the 6th April, 1885, 
in favour of Jaykissen, Radhakissen and Balkissen. The consideration is 
stated to have been & sum of Rs, 10,000. The recital is to the effect that 
money was required in order to defray the expenses of the appeal filed in the 
High Court by Badrinarayan, There was also a recital that the money borrowed 
under the bond of the 91st May 1883, was due and had not been repaid. This 
was evidently an incorrect recital, inasmuch as the sum had not become due at 
that date, anda similar incorrect recital, it may be noticed, had been made in 
the bond of the 1st December, 1883. "There is no evidence to show that a sum 
of Rs 10,000 was required at that time for the purposes of the litigatian of 
Badrinarayan, It may be observed that on the 28th August 1884, Bheo Koer 
had applied to this Court that security should be demanded from Badrinarayan 
for the costs of the appeal. On the 12th February. 1885, an order was made in 


.her favour under section 549 of the Civil Procedure Code, and Badrinarayan 


was called upon to furnish security for the costs of the appeal; til such 
security was furnished and the order of the Court carried out, the appeal 
could mot possibly be heard on the merits, On the. 6th April, 1885, 
therefore, there was no occasion for the loan at all, even assuming 
that the whole of the sum borrowed in 1888 had been spent for the 
purposes of the litigation, As I have shown, there sums, even if they -were 
intended to be applied for the purposes of tbe litigation, could not possibly 
have been exhausted if applied to that purpose, because nothing had been done 
in the appeal except the preparation of the paper book which had cost the 
respondent a merely nominal sum. On the 24th March, 1885, Badrinarayan 
offered a security bond which was on investigation found to be insufficient and 
and-was ultimately rejected, The appeal was consequently dismissed on the 
2nd June 1885. I have not the remotest doubt, that there was no necessity for 
the loan of Rs, 10,000 taken in April 1885. Any sum approaching Rs 10,000 
was not required for the purposca of the litigation, and whatever sum might be 
required for that purpose, was available out of the income which, as is proved 
by the oral evidence and as is conclusively proved by the account books, was 
regularly received by Sheokoer from the zemindary. I now come to the last 
bond of the series, namely, the one executed on the 16th July 1885, 1n favour of 


Jaykissen and Radbakissen. The sum alleged to have been advanced was 


Ba, 7,000, and it is stated in the bond itself that money was reqnired to satisfy a 
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decree obtained by one Altap Hossain, as also to defray the expeuses of the case 
for review of judgment of the appeal preferred by Badrinarayan and pending 
decision in the High Court. It is suggested by the learned counsel for the 
appellants that a sum of Rs, 5,000 was paid in satisfaction of the decree of 
Altap Hossain, and this is sought to be proved by the production of a petition 
made on behalf of Sheokoer in the execution case of that decree-holder, which 
bears on the face of it an endorsement by the pleader Shamnarayan that he 
had received Rs. 5,000 to the credit of the snit. It may be taken for granted 
that Rs, 6,000 was paid as alleged, but no attempt is made to prove any 
circumstances in connection with the claim of Altap Hossain. The proceedings 
In the suit of Altap Hossain are not produced, No evidence is given to 
show whether the decree of Altap Hossain was a personal decree against 
Sheokoer, or whether ıt was binding upon the estate. A suggestion was 
made in the evidence that the money which Altap Hossain sought to 
recover fiom Sheo Koer had been borrowed on her behalf by Sheo Ratan 
acting under the powers conferred upon him by the Muktearnama, but 
nothing tangible was established so far as this bondis concerned, and we 
are left completely in the dark as to what this debt was, when it was 
contracted, by whom, for what purpose, and whether it was binding upon 
Sheo Koer personally or upon the estate in her hands. Nothing would 
have been easier than for the defendants to prove all necessary matters 
in connection with the debt of Altap Hossain, They have, however, deli- 
berately refrained from placing before the Court the materials which were 
available to them, and the inference is irresistible that if these materials had 
been brought forward, they would not in any manner have supported their 
case. As regards the remainder of the consideration for the bond, namely, 
a sum of Hs. 2,000, the suggestion is that it was required to resist an applica- 
tion which had been made on behalf of Badri Narayan for review of the 
judgment of the High Court by which his appeal was dismissed upon failure to 
furnish the security demanded. An investigation of the facts, however, shows 
that there was nothing to resist, and there was no necessity for any loan at all, 
It appears that after the appeal of Badri Narayan was dismissed, an application 
was made for leave to appeal to Her Majesty 1n Council, and also for review of 
judgment. The application for review, however, was, as usual, heard ex-parte in 
the first 1nstance ; no rule was granted, and it was dismissed, so that no occasion 
had arisen for Sheo Koer to enter appearance and to resist the application, 
Clearly, therefore, there was no necessity for the loan of Rs. 2,000, 


- 


Upon a review of the whole of the evidence and upon an 
' examination of the circumstances connected with the four loans 
of the 21st May 1883, 1st December 1883, 6th April 1885 and 
I6th July 1885, I am driven to the conclusion that there was 
no necessity for any of them, Itis proved beyond the possibi- 
lity of any controversy that Sheo Koer was at the time in 
possession of a considerable sum of money, and that she was 
regularly in receipt of at least Rs. 25,000 a year. There was no 
pressure on the estate, No doubt, the litigation of Badri 
Narayan was pending, but the large sums of money which were 
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advanced by the money-lenders were in no sense required for 
the purposes of that litigation, and whatever sums were actually 
required were available to Sheo Koer from the current income 
and the savings of the estate. This leads me to the considera- 
tion of the question raised on behalf of the plaintiff-respondent, 
namely, whether the evidence does not indicate that the sums 
were borrowed by Sheo Ratan for his own purposes without 
the knowledge of his mother. I have examined the evidence 
on this point with some care, and in my opinion it is proved 
completely that Sheo Ratan was a profligate young man of no 
character and quite unfit for the management of affairs. I am 
satished beyond any reasonable doubt that the large sums 
borrowed by Sheo Ratan from time to time were applied by 
him for the purposes of his own vicious indulgences and that 
no portion thereof was ever taken or applied for the beneft 
of the estate. I must, therefore, hold, so far as the question of 
necessity for these loans is concerned, that nothing approaching 
in the remotest degree to any necessity has been established by 
the evidence. The first point taken on behalf of the appellants 
must consequently be answered against them. 

The second ground taken on behalf of the appellants raises 
the question, whether these loans were advanced by the creditors 
after due enquiry. Upon this point, I feel no doubt that there 
was no enquiry at all by the creditors. Indeed, no serious 
attempt appears to have been made in the Court below to show 
that the lenders made any enquiry into the necessities for the 
loans or attempted to satisfy themselves, as well as they could, 
with reference to the parties with whom they were dealing, that 
the transactions were in the particular instance meant for the 
benefit of the estate. Practically the only witness who deals 
with this matter is Mewalal, who suggests that enquiries were 
made by the creditors as to the necessity of the loan at the time 
of advancing the money under the bonds. No details, however, 
are given, and the persons from whom the alleged enquiries were 
made were, though put into the witness box, not asked any 
questions upon the subject. It is tolerably clear upon the 
evidence that the creditors made enquiries as to whether Sheo 
Ratan, under the power of attorney which he held from his 
mother, was competent to borrow money on her behalf; but 
I am by no means satisfied that there was any dona fide enquiry 
at all as to the actual necessity for the loans. Indeed, if the 
creditors had been cautious, they could have without difficulty 
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satisfied themselves that the large sums which were borrowed, 
could not possibly have been required for the purposes of the 
litigation for which they were ostensibly taken. It was also 
alleged that an enquiry was made directly from Sheo Koer 
herself as to whether the loans were required and if so for what 
purpose. The evidence, however, is silent as to the person who 
made the enquiry on behalf of the creditors, and although it is 
said that Nanda Lall the Dewan of Sheo Koer, was present 
when the enquiry was made from Sheo Koer herself, no single 


- question is put to Nanda Lall on the subject. Under these 


circumstances, I cannot but affirm the finding of the Subordinate 
Judge that there was no necessity for any of these loans and 
that no enquiry was made by the creditors at the time when 
the sums were advanced. I must, therefore, hold that the story 


/ faintly attempted to besetup in the evidence that there was 


some sort of enquiry, js entirely an afterthought suggested 
probably by persons familiar with the requirements of the law 
on the subject. 

If, therefore, there was no necessity for the loans, and no 
enquiry on behalf of the creditors is established, what is the 
position of the parties? Sheo Koer was in possession of her 
father's estate as a Hindu daughter. As ruled by the Lordships 
of the Judicial Committee in CAotay Lall v. Chunno Lall (1), 
under the law of Mitakshara, the estate of a daughter inherited 
from the father isa limited and restricted estate only, and the 
limitation and restriction must be taken to be of the same des- 
cription as'applicable to the case of the estate taken by a Hindu 
widow in an estate inherited from her husband. That estate is, 
as laid down in Collector of Masuhpatiam vw. Cavaly Vencata 
Narainapapah (2), a special and qualified estate, and to support 
an alienation by her for purposes other than religious or chari- 
table or other than those conducive to the spiritual welfare of 
her husband, necessity must be established ; and the necessity 
is of the same character as is requisite to validate an alienation 
by a guardian of the estate of his infant ward. In Hunooman 
Persad v. Babooee Munraj (3), it was ruled that what is to be 
considered is the actual pressure on the estate, the danger to 
‘be averted or the benefit to be conferred upon it in the parti- 
cular instance. It was further pointed out that the lender is 
bound to enquire into the necessities for the loan and to satisfy 


(1) (1878) L. R. 6 I. A 15; L L, R. 4 Calc. 744. 
i (1861) 8 M. I. A, 529 (550); 2 W. R. P.O. 61. 
(8) (1856) 6 M, I, A, 393 (428) ; 18 W, R. 81 note. 
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himself as well as he can with reference to the parties with 
whom he is dealing, that the manager is acting in the particular 
instance for the benefit of the estate; but if he does so enquire 
and acts honestly, the real existence of an alleged sufficient 
and reasonably credited necessity, is not a condition precedent 
to the validity of his charge, and under such circumstances he 
is not bound to see to the application of the money. If, 
however, any question arises as to the validity of the charge, 
the onus is primarily upon the lender or his representative 
to show the actual existence of a necessity or an enquiry 
honestly made and a credit reasonably given that there was 
necessity for the transaction. This is particularly so where the 
question arises between the mortgagee himself on the one hand 
and the infant heir or reversioner on the other. It is not 


? 
necessary to consider the general question of the burden of 


proof in cases of this description. In my opinion, there can 
be no question that when, as in the ease before us, the dispute 
is between the mortgagee-auction-purchaser on the one hand, 
who may be supposed to have personal knowledge of the trans- 
actions and the surrounding circumstances at the time they took 
place, and the reversioner on the other, who was an infant 
at the time of the transactions and who has no personal 
knowledge whatever of the condition of the family when the loans 
are alleged to have been advanced, the burden of proof is upon 
the mortgagee to establish the validity of the transactions which 
form the foundation of his title, This view is amply supported 
by the decisions of their Lordships of the Judicial Committee in 
Rameswar Pershad v. Run Bahadoor (1), and. Amarnath v. Rant 
Achan Kuar (2), in which it was ruled that to prove the validity 
ofa mortgage by a Hindu widow of her husband's estate, the 
burden of proof is on the mortgagee to show, either that there 
was a legal necessity therefor, or atleast that in advancing his 
money he gave credit on reasonable grounds to representations 
that the money was wanted for such necessity. It may further 
be observed that, as laid down by their Lordships in Dharam 
Chand Lal v. Bhawani Misrain (3), in order to establish necessity, 
it is to be proved that there were no fundsin the hands of the 
limited owner sufficient to meet the demands ; necessity is not estab- 
lished unless it is proved that at the time the sums were borrowed, 
there was no money in the coffer sufficient for the protection of 
(1) (1880) L.R 8 14A. 8; I L, R 6 Calo. 848. 


(2) (18902) L. R. 18 I. A. 196 ; I. L. R. 14 All, 420. 
(8) (1897) L. R, 24 I. A. 183 ; I. L. R. 25 Cal. 189. 
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the estate or what had become of the large amounts which Sheo- CIVIL. 
koer had, as is clear upon the evidence, received upon the death 1007. 
of her father, and subsequently from the income of her proper- 
ties. As observed by Sir Lawrence Jenkins C. J. in Bhimaraddi v. 
v. Bhaskar (1), though costs of litigation are a recognized head ^" en PS 
of necessity, this does not mean that a widow engaged in litiga- Algae J. 
tion has an unlimited power of borrowing ;for the purpose of 
determining whether or not there islegal necessity justifying an 
alienation by the widow, either by way of mortgage orsale, the 
creditor must show that the necessity actually existed, that tbe 
money was required for the purposes of a litigation, and that 
there was no other fund applicable in priority to the particular 
purpose. Under these circumstances, the conclusion appears to 
rhe to be irresistible that as the defendants have failed to prove 
„that there was any necessity for any of the loans advanced by 
| them, and as they have further failed to prove that they acted i 
^ upon enquiry made in good faith and representations reasonably 
believed as to the existence of necessity, they cannot resist the 
claim of the plaintiff. " 
The learned Advocate-General, however, did not content 
himself with the position I have just explained. He argued 
that the decision of the Subordinate Judge could also be support- 
ed on other grounds, namely, frs¢, that under the power of 
attorney which Sheoratan held from his mother, he had no 
authority to borrow any sums on her behalf, secondly, that Sheo- 
ratan never borrowed with the knowledge or assent of his mother, 
and that there is no evidence to show that any portion of the 
sums alleged to have been advanced by the appellants was ever 
applied for the benefit of the estate, /Azrd/y, that neither the 
mortgages nor the execution proceedings indicate that what was 
intended to be seized by the creditors was anything beyond the 
limited interest of Sheokoer, and fourthly, that even if it was 
established that Sheoratan applied the sums he borrowed for the 
benefit of the estate, the rate of interest was excessive, and that 
if an account is taken of what would be due to the mortgagees 
for principal and interest at a reasonable rate, it would be found 
that they have been amply repaid by the profits received by them 
during their possession of the estate which they purchased at the T æ 
execution sales. 
As regards the first of these contentions, it is in my opinion 
well-founded, An examination of the terms of the power of 


— 
Roy Radha Kissen 


(1) (1904) 8 Bom, L, R, 628. 


b16 


OrviL. 
1907. 
Roy Radha Kissen 
Naitatan Lall, 
Mookerjeo, J. 


THE CALOUTTA LAW JOURNAL. [Vor. VI. 


attorney executed by Sheokoer on the 26th of February, 1880 
shows that Sheoratan had no power to borrow on her behalf and 
to mortgage any portion of the estate. The only portion of the 
deed which has any bearing upon this question provides, that 
Sheoratan might as general agent sign for his mother, in his own 
pen, all deeds of mortgage and simple bonds executed by her, 
and that he might get the same attested by witnesses on his own 
admission and might admit the execution thereof in the office of 
the Registrar. This clearly contemplates that the execution of 
the deed was to be the act of Sheokoer herself, and that the only 
authority which was conferred upon her son was that he should 
be ina position to sign for her the mortgage and simple bonds. 
This did not authorise Sheoratan to execute the mortgage deeds 
without knowledge of his mother. As observed by Lord Mac 
naghten in Bryant v. La Bangue Du Peuple (1), powers of attori 
ney are to be construed strictly, that is to say, that where an at 
purporting to be done under a power of attorney is challenged 
as being in excess of the authority conferred by the power, it is 
necessary to show that,on a fair consideration of the whole ins- 
trument, the authority in question is to be found within the four 
corners of the instrument, either in express terms or by necessary 
implication. This doctrine has been repeatedly applied to cases 
in this country, as illustrations of which reference may be made 
to the decisions in Malukchand v. Shan Moghan (2), Tyebunnessa 
v. Kanitz Fatima (3), Fudak v. AddiRaja (4) and Watson v. 
Fonmenjoy Coondoo (5), affirmed on appeal by their Lordships of 
the Judicial Committee in /onmenjoy Koondoo v. Watson (6). 
In the case before us, if it had been the intention of the parties 
that the son should have absolute authority to borrow money 
and to execute mortgages so as to bind his mother, nothing would 
have been easier than to make a provision to that effectiin the power 
of attorney. I must, consequently, uphold the contention of the’ 
respondent that, under the power of attorney, Sheoratan had no 
authority to raise loans and execute mortgages. This view appears 
to be consistent with the conduct of the appellants and of other 
persons who dealt with Sheoratan and entered into transactions 
which they intended to be operative as against his mother. It is 
quite clear, for instance, from the deed executed on behalf of 
Sheokoer by Sheoratan on the 14th December 1881, in favour of 
Babu Kali Charan, and another executed on the 12th May 1892, 


(1) (1898) A. O. 170. (3) (1883) 18 0. L R. 947. 

(9) (1890) I. L. B. 14 Bom, 590. (4) (1864) 2 Mad. H. O. B. 177. 
(5) (1882) I. L. B. 8 Oale 934 

(6) (1884) L. B. 11 I. A. 92 ; I. L, R, 10 Calo, 901. 
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in favour of Babu Ram Anugraha Narayan Singh, taken along 
with the evidence of the circumstances under which these two 
deeds were executed, that those transferees did not content them- 
selves with the execution by Sheoratan but also communicated 
directly with Sheokoer and secured her assent to the transactions. 
This also probably explains why the appellants have sought to 
make out that Sheokoer was apprised of the mortgages which 
form the foundation of their title; this is consistent only with 
supposition that they have, now at any rate, discovered that 
wer by itself is not sufficient to create a good title in their 
r. Such, however, was not their case in the suits to enforce 
securities, nor in the litigation between themselves and 
eokoer. Apart from these considerations, I am satisfed from 
e terms of the power-of-attorney itself that Shekoer did not 
confer upon her son Sheoratan authority to borrow and to mort- 
gage the estate so as to bind the inheritance. I may add that it 
‘was contended by the learned Advocate-General that, even ifa 
different interpretation were put upon the power of attorney, 
- it would be of no avail to the defendants, for the daughter could 
not delegate all her powers in relation to the estate, to an agent, 
so as to bind the inheritance by the acts of the latter. He argued 
` that the Hindu law contemplates that the inheritance should be 
bound by the acts of a qualified owner in a case of necessity only 
where such owner exercises her own judgment in the matter, and 
that it was never intended that a qualified owner should delegate 
all her functions, efface herself as it were completely, and subs- 
titute a stranger in her place so as to enable the latter to deal 
with the inheritance and affect it by his acts. It must be con- 
ceded that there is considerable force in this argument, but in 
the view I have taken of the provisions of the power of attorney, 
it becomes unnecessary to examine the point in detail. 
~ As regards the second contention of the learned Advocate- 
General, namely, that Sheoratan did not borrow and execute the 
mortgages with the knowledge or assent of his mother, I am of 
opinion that it is amply supported by the evidence on the 
record. It is noteworthy that the witnesses to the deeds are all 
residents of Patna. Thelady Sheokoer resided at Badulpurah 
which is about 8 miles distant from Patna. If the deeds were 
executed there, it might naturally be expected that the witnesses 
would be residents of the place and that some at any rate amongst 
them would;be persons who were advisers of Sheo Koer, or 
persons in whom she had confidence. It is further remarkable 
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that not one of the sums alleged to have been advanced under 
any of these mortgages finds a place in the account books of Sheo- 
koer which have been produced in this case. The income of the 
estate and the sums collected from the tenants are all duly 
entered. The expenses of the litigation also find a place, but no 
trace whatsoever can be found of any portion of the sums alleged 
to have been borrowed by Sheoratan. As I have already had 
occasion to observe, the evidence to show that Sheokoer was 
apprised of these transactions is extremely vague and unsatisfac- 
tory, and whatever little weight might be attributedt 
evidence, it is completely destroyed by the fact that the 
borrowed fnd no place in the account books of Sheokoe 
was further suggested by the learned Advocate-General that 
is more than doubtful whether the sums covered by the bond 
were actually paid to Sheoratan. It was pointed out that the 
creditors, though called upon to produce their account books, 
have deliberately neglected to do so. It must be conceded that’ 
there is considerable force in this argument. It is true that 
an attempt was made on behalf of the creditors to put in 
their account books at a very latestage of the case, though 
they had been repeatedly called upon to produce these books 
at an earlier stage. The plaintiff naturally resisted the attempt 
of the creditors to produce the books at a very late stage, _ 
and he contended, not altogether unreasonably, that consider- 
able doubt was thrown upon the genuineness of the ‘books 
which were tendered, on account of the unexplained delay 
in their production. If Sheoratan was a profligate spendthrift 
young man, as he is disclosed by the evidence to have been, 
it is not at all unhkely that the whole of the sums alleged 
to be the consideration for the various bonds was not actually 
paid into his hands. It is needless, however, to deal with this 
aspect of the case at any very great length. It is sufficient for 
me to point out that there is no tangible evidence upon which 
I could come to the conclusion that Sheoratan entered into these 
transactions either with the knowledge or assent of his mother, 
or that the sums which he borrowed were ever applied for the 
benefit of the estate. An attempt was made in this Court, by 
references to subsequent documents alleged to have been executed 
by Sheokoer, notably a plaint filed in a suit commenced by her on 
the 16th November 1893, to prove that she knew all about these 
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; appellants that no words of b are to bé: found i in an 
these deeds, and that what was intended to be trarisférred was the 

estate itself, In my opinion, the question raised is not of very 

great importance, and the answer to it must depend upon the . 
question, whether the loans which were taken were advanced for 

purposes which might be regarded as necessary for the protection 

of the estate and thus make them binding thereupon. It is well 

settled, as ruled by this Court'in Fotendra Mohun Tagore v. Jugal 

Kishor (1), that the test to be applied in order to determine the 

exact interest which passes at a sale in execution of a decree 

against a Hindu widow or a qualified proprietor similarly situated, . 
is whether the suit in which the sale was directed was one 

. brought against the widow upon a cause of action personal to 

herself or one which affects the whole inheritance of the property 

in the suit. This view is amply supported by the decisions of 

their Lordships of the Judicial'Committee in General Manager 

of the Raj Durbhunga v. Ramaput Sing (2), Batjun Doobey v 

Bry Bhukun Lal (3), Nagender Chunder Ghose v. Kamtinee 

Dossee, (4) Partab Narayin Singh v. Trilokt Nath Singh (5), and 

Abdul Aziz Khan Sahib v. Appayasam: Natcker (6), and by the 

decisions of this Court in Jshan Chunder v. Buksh Ali (7), Bisto Á 
Behary v. Byjnath Pershad(8)and Akhoy Kumar v«Deyoy Chand (9). 


(1) (1881) I. L. ft, 7 Cale, 357. 
(2) (1872) 14 M. I. A. 605 ; 10 B... R 294, 
(3) (1875) L. R. 2 I. A. 975; EA 1 Calc. 133, 


(4) (1887) 11 M.I 
(5) (1884) L, R RM , L, R. 11 Calc. 186, 
.1 (8) (1871) 16 W. R. 49, 


(7) (1868) Marshal] 614, - (9) (1902) I, L. R. 29 Cale, 813, 
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needed that no very satisfactory explanation was 
to why they had been withheld in the Court below, 
on, however, arises as to their genuineness, and we have\. 
ccordingly allowed them to be received in evidence. They do ` 
not show conclusively whether merely the qualified interest of 
the daughter or the entire estate was intended to be sold. In my 
opinion, the language used in the mortgage deeds, in the plaints 
in the mortgage suits, in the course of the execution proceedings, 
in the orders for the confirmation of the sales, and in the sale 
certificates themselves, is consistent with either view of the 
matter. The question, therefore, what passed at the execution 
sale must depend upon the question whether the mortgages were 
executed for purposes which would make them binding upon the 
inheritance. As that question has been answered against the 
appellants, it follows necessarily that the execution sales are not 
binding upon the estate in the hands of the reversioner. 

The fourth point suggested by the learned Advocate- 
General is to the effect that even if it was conceded 
that the sums advanced or any portion of them had been 
applied for the benefit of the estate, and if it was conse- 
quently ruled that the reversioner ought not to recover the 
estate without reimbursement of the benefit conferred on the 
estate now in his hands, it would be found that the defendants- 
mortgagees, auction-purchasers, have been amply compensated 
by the profits, which they have received from the properties 
during the time that they have been in possession thereof. This 
argument also appears to be well-founded. As has been already 
pointed out, Rs. 20,000 is alleged to have been advanced on the 
21st May, 1883, Rs. 2,000 on the 1st December, 1883, Rs. 10,000 
on the 6th April, 1885 and Rs. 7,000 on the 16th July, 1885. 


Vor. VI] . HIGH. COURT. 


Even if we assume for a moment that the necessity for these loans 
is established, it is manifestthat there is no necessity proved for the 
high rates of interest at which the sums were advanced. Inthe case 
of the first mortgage, the interest was at 24 per cent. per annum, 
and it is said to have been- created partially for repayment of an 
earlier advance by the same mortgagees on the roth July, 1882, 
which carried interest only at the rate of 18 per cent. per annum. 
Not the faintest effort has been made in this Court to justify the 
loans on interest at such high rates, and no justification has been 
suggested for the interest on the subsequent loans, which carried 
compound interest at the rate~of 24 per cent. per annum payable 
some with yearly and othets with half-yearly rests. Now, it 
cannot be disputed that even-if necessity for the loans is estab- 
lished, before the creditors can enforce the contract in its entirety, 
they must also establish the necessity for interest at an unusual 
rate. Itis sufficient in support of this proposition to refer to 
the decisions of their Lordships of the Judicial Committee in 
Hlurronath Roy v. Ruudhir Singh (1), Gungapershad Sahu v. 
Maharani Bibi (2) and Deputy Commissioner of Kheri v. Khanjau 
Singh (3), and to the decision of this Court in Abhiram Palv. 
Mukunda Lal Dutt (4). If inthe present case, the mortgagees 
be allowed simple interest at the rate of 12 per cent. upon each 
of these loans from their respective dates to the dates of the 
institution of the suits in which they were enforced, and interest 
thereafter on the decretal amounts (as actually allowed in those 
suits) at the Court rate of 6 per cent. per annum, it would be 
found that the sum due to the mortgagees at the time of the 
death of Sheo Koer in 1902 would be approximately Rs. 1,04,000. 
Now the income of the properties which they have purchased 
at various execution sales in 1891, 1892 and 1894 is at least 
Rs. 10,000 a year; the» incomes were stated in the plaint and 
they do not appear to have been challenged in the Court below. 
Indeed, although the defendants were asked to state what 
the income of the properties in their possession was, they dec- 
lined to commit themselves upon this point. If we calculate the 
income at the rate of Rs. 10,000 a year, as the mortgagees have 
been in possession, for nearly 11 years, of most of the properties, 
and, for a slightly shorter period, of some of the other proper- 
ties, they may at a fair estimate be taken to have realised 
(1) (1890) L. R. 18 I. Al; I. I. R. 18 Cale, 311, 
(2) (1884) L. R. 12 I. A. 47 ; 1. L. R. 11 Cale, 879. 


(3) (1907) L. B. 84 I. A. 72. 
(4) (1906) 6 C, L, J, 542, 
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between Rs. 1,00,000 and 1,]0,000. Upon an approximate calcula- 
tion, therefore, it is obvious that they have received back the 
principal sums which they had advanced (assuming, of course, 
that the whole had been actually advanced to Sheoratan) 
together with interest at a reasonable rate. Even if we, there- 
fore, apply the doctrine explained in the cases of P500] Chund 
v. Rughoobuns (1), Muteeram v. Gopal (2) Subramanya v. 
Ponnusams (3), Sadashiv v. Dhakubat (4) and affirmed in 
Eastern Mortgage and Agency Company v. Rebati Kumar 
Ray (5), viz., that where a person seeks to impeach and avoid 
a transaction on the ground that it was entered into by a 
person clothed with a qualified right of alienation in excess of 
his powers, he can be allowed to do so only upon reimbursement 
of the advantages which he has obtained under it, it is clear 
that the defendants have been amply repaid and would not be 
entitled to call upon the plaintiff to make any further payments, 
even if it was proved that the sums borrowed had been applied 
for the benefit of the estate. In this view of the matter also, 
the defendants have no substantial answer to the claim of the 
plaintiff. 

The third point taken on behalf of the appellants raises 
the question whether the suit is barred by limitation. As I 
have already stated, Sheo Koer died on the 16th June, 1902, and 
the present action to recover possession of the properties 
alienated by her was commenced on the 2nd October 1904. The 
suit is, therefore, amply in time, as Article 141 of Schedule H of 
the Limitation Act governs the matter. This is concluded by 
the decision of their Lordships of the Judicial Committee in 
Runchordas v. Parvatibar (6). Reference, however, was made 
on behalf of the appellants to the decision of a Full Bench of 
this Court in Nobsn Chunder v. Issur Cliunder (7), in which it 
was held that, where a Hindu widow is dispossessed or prevented 
from taking possession by the hostile act of a third party, if her 
suit was barred by time, that of the reversioner also would be 
barred, On the authority of this case, it was contended that 
the suit ought to have been brought within twelve years of the 
dates of the execution sales. It is to be observed, however, in 
the first place, that this decision. was under Act XIV of 1859, 
and that Act XV of 1877 as also Act IX of 1871 effected a 
(1) (1868) 9 W. R. 108. (4) (1880) I L. R. 6 Bom, 450. 

(2) (1873) 20 W. R. 187. (5) (1906) 3 C, L J. 260 (289). 


(8) (1884) I. L. R. 8 Mad, 92, — (6) (1899) L.R 3614,71; I L,R. 98 Bom. 725. 
(7) (1868) 9 W. B. 505, 
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complete change in the law upon this subject. In the second 
place, as pointed out in the case of Pursut Koer v. Palut Roy (1), 
where the widow is dispossessed by virtue of any alienation, or, 
other act of ownership of her own, her act being effectual for 
her own life, is not adverse to the reversioner till her death, and 
does not call upon him to bring any suit till then. This is also 
supported by the decision of their Lordships of the Judicial Com- 
mittee in the case of Boy Gopal Mukerji v. Krishna Mahishi 
Debi (2). It was strenuously contended, however, by the learned 
counsel for the appellants that the decisions of their Lordships 
of the Judicial Committee in Lachman Kunwar w. Anant 
Singh (3) and Mahabir Pershad v. Adhtkait Koer (4), are incon- 
sistent with this view. In my opinion, there is no foundation 
for this contention, and neither of the two cases upon which 
reliance is placed lends any support to the contention of the 
appellants. In the case of Lachman Kunwar v. Anant Singh (3) 
wrongful possession had been taken by the widow to the exclu- 
sion of her own son from 1859, or, at least to the exclusion 
of her son’s widow from 1861 ; such possession was held to have 
extinguished the title of all persons who could claim as suc- 
ceeding to the property on the death of her husband in 1859, 
In this case, it was not necessary for their Lordships to consider 
whether the reversionary heirs of the son were, or, were not 
entitled to a fresh right to sue, under Article 142 of Act IX of 
1871 or Article 141 of Act XV of 1877. The son’s widow was still 
alive, and a previous suit by her against her mother-in-law had 
been dismissed on the ground of limitation. The reversionary 
heirs of the son could not for this reason claim the benefit of 
the provisions of Article 141. The reversionary heirs sued with 
the son’s widow for recovery of property which had been 
improperly alienated by her mother-in-law, and their Lordships 
held that the extinction of the rights of the son’s widow did 
not let in, or, accelerate the rights of any persons who could 
claim as reversionary heirs, so as to confer on them a right of 
suit to recover the property in the lifetime of the son’s widow. 
It may, further, be observed that the adverse possession of the 
mother-in-law had, before the Limitation Act of 1871 came 
into operation in 1873, extinguished the right of the daughter- 
in-law and of the reversionary heiis of the latter’s husband. 
(1) (1881) IL R 8 Calc. 442 
(2) (1907) L L. R. 34 Cale 329; 5 C. L, J. 334. 


(8, (1804) L R 221. A 25; TI L. R. 22 Calc. 446. 
(4) (1896) I, L, R. 28 Cale, 042, 
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The true foundation of the decision of their Lordships of the 
Judicial Committee was explained by the learned Judges of the 
Allahabad High Court in the cases of Hanuman Prasad v. 
Bhagauti Prasad (1), Amrit Dhar v. Bindesri Prasad (2) and 
Jhammand Kunwar v. Iraloki (3) An examination of these 
cases shows that there is nothing in the judgment of their 
Lordships which excludes the application of Article 141 to a 
case of the description now before me. This decision, as also 
the decision of their Lordships in Mahabir Pershad v. Adhikari 
Koer (4), shows that, although the Statute can never begin 
to run against the reversioner in consequence of any pos- 
session or dispossession of a female so long as she holds 
as heir of the last male, if she holds under some claim of 
title independent of him, her position is hostile to the rightful 
heir or reversioner from the time it begins, It-is manifest, 
therefore, that the present suit is amply in time as it has been 
brought within 12 years from the date of the death of Sheo Koer. 
The third ground taken on behalf of the appellants cannot, 
consequently, be sustained. 

The fourth and last ground taken on behalf of the appellants 
seeks to raise the question, whether the doctrine of res judicata 
applies to the case before us. It was suggested by the learned 
counsel for the appellant that, as a decree on the basis of the 
mortgages was obtained against the widow, this hostile judgment 
against her is binding upon the reversioner. In support of this 
position, reliance was placed upon the cases of Katama Natchter 
v. Shivaganga Raja (5), Pratab Narayan Singh v. Trilokinath 
Singh (6), and Hurrinath v. Mohunt Mathoor Mohtun (7). In my 
opinion, the doctrine upon which reliance is placed has no 
possible application to the facts of this case. No doubt, 
where a decree has been obtained upon a fair trial in a svit 
against a Hindu widow, that decree is effectual and operative as 
against the reversioner unless the decree can be successfully 
impeached on some special ground. Such a decree, however, 
operates as res judicata only in respect of questions tried in the 
suit. In the case before us, no question did or could arise in 
the litigation commenced to enforce the mortgages, as to whether 
or not the mortgages were. executed under circumstances of 


19 All, 857. (3) (1808) I. L. R 25 All. 435, 
All, 448, (4) (1896, I. L. R. 23 Calc. 042. 
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necessity which made them binding upon the inheritance in the CIvIL, 
hands of the reversioner. The decision of this question is not 1907. 
barred by the judgment and decree in the mortgage suits. No | 
question as to the effect of. the widow's mortgages on the rever- 
sioner was or could have been raised in the mortgage suits. ENS 
The doctrine of res judicafa, therefore, has obviously no appli- Mookerjee, J. 
cation. This position is supported by the decision of their Lord- 

ships of the Judicial Committee in Deputy Commissioner of 

Kheri v. Khanjan Singh (1). It may, further, be pointed out 

that the decrees in the mortgage suits were based upon a compro- 

mise, and as observed by the learned Judges of the Allahabad 

High Court in Gobind Krishna Narain wv. Ahunus Lal (2), 

such compromise could not bind the reversioner, who could only 

be bound by a decree made after full contest in a dona fide 

litigation. Thisis amply supported by the decision of their 

Lordships of the Judicial Committee in Zmrit Kunwar v. Roop 

Narain Singh (3), and by the cases of Sheo Naram v. 

Khurgo Koerry (4), Sant Kumar v. Deo Saran (5), Jeram Lal- 

jee v. Veerbat (6) In this last mentioned case, the learned 

Judges observed that, in the absence of authority to the contrary, 

it would be unsafe to treat anything short ofa decree in a suit 

contested to the end as coming within the ruling in the Shiva- 

ganga cases (7). If we look at the substance of the matter, obviously 

the position of the defendants is no better than what they would 

have occupied if they had taken a conveyance of the properties 

in dispute from Sheo Koer herself. The fact that they took, in 

the first instance, some mortgages, and subsequently enforced 

their securities, and through the machinery of the Court pur- 

chased the properties at execution sales, does not make any 
substantial difference in their position. The test to be applied 

is, whether the transactions were based on necessity. If no 

necessity is established, the transactions cannot be treated as 

operative against the respondent. It may be added that the 

fact that Sheoratan had been made a party to the mortgage suits, 

does not in any way help the defendants; for, in the first place, 

Sheoratan had at the time merely a contingent and no vested 

interest which could be bound by the result of the litigation 
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(2) (1907) 27 All. W. N. 151. (5) (1880) 1. L. R. 8 All. 365. 
(8) (18800 60 L. R. 76 (81) (8) (1908) 6 Bom, L B. 885. 
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Orvir. . Sheoratan is dead, the present plaintiff who succeeded as the 

1907. reversonary heir, cannot possibly be bound by any estoppel which 
Roy Radha Kissen ight have been set up as against Sheoratan. The fourth 
ground taken on behalf of the appe!lants consequently fails and 
must be overruled. 

The result, therefore, in my opinion, is that the decree made 
by the Subordinate Judge is correct and ought to be affirmed. 
1 may add that the conclusion at which I have arrived, appears 
tome to accord with the manifest justice of the case. The 
defendants mortgagees claim to have advanced Rs. 39,000 upon 
four bonds to Sheoratan, who purported to act on behalf of his 
mother Sheo Koer. The sums advanced could have been repaid, 
even if they had been applied for the benefit of the estate, out 
of the income of the estate for ány single year. The security 
was ample and the interest charged was exorbitant. The result 
has been that the debt rapidly swelled, and for the satisfaction of 
the dues of the cieditors, the estate, which undoubtedly produced 
more than Rs. 30,000 a year, disappeared in the course of a few 
. ` years and passed into the hands of the mortgagees. lam clearly 

convinced that it would have been lamentable, if the Court had 
felt itself compelled upon any technical grounds, to refuse relief 
to the plaintiff and to allow the defendants to retain the pro- 
perties. Under these circumstances, in my opinion, the suit has 
been rightly decreed, and the appeal ought to be dismissed with 
Costs. 


t. 
Nauratan Lall. 
AMooherjee, J, 
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CIVIL RULE. 


Before Mr. Justice Brett and Mr. Justice Mookerjee. 


DENO NATH BANIKYA CIVIL. 
Y 1904, 


RAM KUMAR CHAKRABUTTY.* 


Civil Procedure Code (XIV of 1882), Seo. 244—Damages resulting from aott 
done under corer of execution proceedings, suit for, maintainability of,— 
Execution Court, Jurisdiction—Eceoution, disoharge or satisfaction, relating 
to—Smali Cause Court ; reasons for finding. f 
Under section 244 of the Oivil Procedure Code, the Court executing the 

decree could only restore to the rightful owner land of which he had been deprived 
in the execntion proceedings in excess of that decreed, and that where damages 
had resulted from acts done under cover of the execution proceedings either by 
the decree-holder or at hig instigation or suggestion, a separate suit for the 
recovery of such damages lies against the decree-holder. 

Rash Beharee Lall v. Bebee Wajcen (1), Shurnt Soonduree Dabee v, Puresh 
Narain Roy (2)and Mudhun Mohun Singh v. Kanyee Doss Chwherbutty (8) 
followed. 

The question Of an assessment of damnges for injury arising from thé 
fact that execution was taken out in excess of the relief granted under the 
decree, is not one relating to the ‘exeontion, discharge or satisfaction of the 
decree’ itself but is one outside the decree, 

Kashee Kishor Hoy v, Noor Khan (4) referred to 

A Small Cause Court Judge is not bound to fully set ont the reasons for his 
findings. . 

Bai Jasoda v. Bamansha Mancherji (5) and Malik Rahmat v. Shiva 
Prasad (6) distinguished.* 


Petition by the Defendant. 
Suit for damages. 
The facts of the case appear sufficiently from the judgment. 


Babu Akhya Kumar Banerji for the Petitioner. 
Babu Tara Kishore Chowdhury for the Opposite party. 


The judgment of the Court was delivered by 


Brett J.—The opposite party in this Rule brought a suit 
against the petitioner and obtained a decree, amongst other things, 
for the opening of a certain road along the bank of a tank. 


The petitioner alleged that in accordance with the terms of that 
* Civil Rule No. 2058 of 1904, against the order of Babu Dines Chander 


Roy, Subordinate Judge of Chittagong exercising the powers of a Cout of Small 
Canses, dated the 16th March 1904. 


tenaaan 7 
July, 15, 


(1) (1869) 11 W, R. 516, (4) (1867) 7 W. R. 45. 
(3) (1869) 12 W, R. 85, (5) (1898) I. L. R. 23 Bom, 334, 
(3) (1873) 12 B. L, R 901. (8) (1801) I. L. R. 18 A11, 588. 
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decree, he opened the road as ordered in the decree. Subsequently, 
however, the opposite party applied for execution of the decree 
through the Nazir in order to have the road opened out, and 
in the course of such execution, several valuable trees were cut 
down and a road was opened broader than the road which the 
petitioner had previously opened. The petitioner objected to 
to these proceedings in execution of the decree, and the result 
was that the Court executing the decree held that the action 
of the Nazir was against the order of the Court and that the Nazir 
had not properly carried out the Court's order in giving posses- 
sion. The Court executing the decree set aside the proceedings 
of the Nazir and restored possession of the strip of land which 
had been taken from the petitioner. The petitioner in his 
objection also asked for damages resulting from the cutting down 
of the trees when the new path-way was opened by the Nazir. 
The Court executing the decree, however, held thatit had no 
power, under section 244 of the Code of Civil Procedure, to award 
such damages, and therefore referred the opposite party to a, 
proper suit to recover damages. In accordance with those 
directions, the opposite party instituted a suit in the Small Cause 
Court and recovered a decree against the present petitioner, who 
was the decree-holder in the previous suit. The petitioner then 
applied to this Court and obtained a Rule in the following 
terms “calling upon the opposite party to show cause why the 
judgment and decree of the Court of Small Causes should not be 
set aside or such other order in the matter made as to this Court 
may seem fit, on the ground that as the damages complained 
of were caused in execution of a decree through an officer of 
the Court, the matter ought to have been enquired into in a 
proceeding under section 244 of the Code of Civil Procedure by 
the Court which executed the decree, and should not have formed 
the subject of a separate suit in the Small Cause Court." 

The learned vakil who has appeared to show cause against 
the Rule relies on the rulings of this Court in the cases of 
Rash Beharee Lali v. Bebee Wajeen (1) Shurut Soonduree 
Dabee v. Puresh Narain Roy (2), and Mudhun Mohun Singh v. 
Kanyee Doss Chuckerbutty (3). His contention is that in so far 
as possession had been given, in execution of the decree, of land 
in excess of that covered by the decree, it was the duty of the 
executing Court to decide and to restore possession of the land in 


(1) (1869) 11 W. R., 616 (2) (1869) 12 W, R., 85. 
(8, (1873) 12 B, L, R., 201, 
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excess but that it was not the duty .of the Court executing the VITIS 
decree to go further than that and'to award damages for injury 1901. 

done in execution of the decree. He further contends on the peng Nath E Banikya 
authority of those cases, that where an act exceeding the decree E S ned 
was either done by the decree-holder himself and not by the Chakrabutty. 
officer of the Court, or was done by the officer of the Court at Brett, J. 
the instigation or suggestion .of the decree-holder, a separate suit eem 

for recovery of damages for the injury so done would lie against 
the decree-holder. 

In our opinion, these contentions are sound and are sup- 
ported by the authorities on which the learned pleader has 
relied. We hold that under section 244 of the Code of Civil 
Procedure, the Court executing the decree could only restore to 
the rightful owner land of which he had been deprived in the 
execution proceedings in excess of that decreed, -and that 
where damages had resulted from acts done under cover ofthe 
execution proceedings either by the decree-holder or at his 
instigation or suggestion, a separate suit for the recovery of such 
damages would lie against the decree-holder. 

The learned vakeel who appears to support the Rule, relies 
on the cases of Jogendra Narain Koonwar v. Suruo Moyee (1), 
aud Mutturels Pillai v. Vythtlinga Pillai (2) His contention is 
that the injury done to the judgment-debtor by an act in excess 
of the decree is a matter which the executing Court shouid 
consider under section 244 ofthe Code of Civil Procedure and 
that it could not form the subject of a separate suit. He relies 
on the remarks of the learned Judges of the Madras High Court 
in the case referred to, in which they said, “ we think it was clearly 
the intention of the Legislature that the general provision should 
be given its full effect, and that the section takes away from the 
parties the right to try by a fresh suit any question relating to the 
enforcement of the terms of the decree by process of execution, 
and in accordance with the whole policy of the law of procedure, 
makes every such question determinable by an order in a 
summary proceeding before the same Court in the course of 
execution." 

The question, however, which arises in this Rule, is whether the 
assessment of damages for injury arising from the fact that execu- 
tion was taken out in excess of the relief granted under the 
decree is a question relating to enforcement of the terms of the 


(1) (1870) 14 W. R. 89. (2) (1870) b Mad. H. C. 188, 
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CIVIL, decree. In our opinion, such a question is not a question relating 
1904. to the execution, discharge, or satisfaction of the decree itself, but 
Deno Nath Banikya is a question outside the decree, as the person aggrieved claims 
€ damages not under the decree, but for injury suffered by him 
Chakrabutty. by reason of the wrongful act which was not authorised by the 
Bratt, J. decree. In this case, the act done in execution which was in excess 
— of the terms of the decree appears from the circumstances of the 
case to have been substantially the act of the decree-holder him- 
self, for we are unable to believe that the officer of the Court 
would, at his own instance, have committed the act, namely 
cutting down the trees for which damages were claimed by the 
opposite Date Ales at the request or suggestion of the decree- 

holder. 

We think, therefore, both on the ground that the question 
of these damages could not have been disposed of by the execu- 
ting Court under the provisions of section 244 of the Code of Civil 
Procedure, and also on the ground that the damages were the 
result of the action of the decree-holder and not merely of the 

g action of the Court officer, that the present opposite party was 
entitled to bring a separate suit for the recovery of those damages. 

The same principle appears to have been followed in the case of 

Kashee Kishore Roy v. Noor Khan (1), where it was held that 

where damages had accrued owing to the attachment of crops in 

execution ofa decree which was afterwards set aside, a claim for 

the recovery ofthose damages was not a matter which could be 

4 disposed of under the Code of Civil Procedure, but must be 
í made the subject of a separate suit. 

We think, therefore, that the grounds on which the Rule 
was issued fail and that the Rule must be discharged. 

The second ground taken in support of the Rule is that the 
judgment of the Court of Small Causes was not in accordance with 
law as laid down in section 203 of the Code of Civil Procedure. 
The cases of Bat Fasoda v. Bamancha Mancherjt (2), and Malik 
Rahmat v. Shiva Prosad (3), have been relied on in support of 
this contention. The facts of these cases are distinguishable from 
those of the present case, and so far as we are aware the judgment 
in Malik v. Shtva (3) has not been followed in this Court. 
The judgment of the Small Cause Court Judge is no doubt 
brief and does not fully set out the reasons for his findings, but 


(1) (1867) 7 W.R. 45. (2) (1898) 1. L. B. 23 Bom. 334, 
(3) (1891) L L, B. 13 All, 533, 


Vor. VÍ] HIGH oOtRT. . 
connection the rulings in Zn re Shri Nana Moharaj (1), Zn re 
Devji Valed Bhavani and another (2), Rex v. Ashburn (3), Rex v. 
JInkam (4), Inte Muthrakudam Pillai (5), and Jn the matter 
of the petition of Ramprasad (6), were referred to. 

The first.ruling (1), following the two English rulings (3), (4), 
lays down that ordinarily criminal proceedings should not go on 
during the pendency of civil litigation ; the ruling 7m the matter 
of Devjt (2) points out that this is not an invariable rule and that 
where a SubordinateJudge had himself taken cognisance of the 
offence under section 478 of Act X of 1882 corresponding to sec- 
tion 476 of the present Code,.it would not be right to quash the 
commitment merely because the civil litigation was going further. 

The Madras case (5) decides that there is nothing to prevent 
a sanction to prosecute being put in action pending an appeal 
against the sanction, though as a general rule it would be reason- 
able to grant a stay. 

The Full Bench of this Court in re Ramprasad Hazra merely 
decided that under the old Code, the High Court sitting as a 
Court of Civil appeal has no power to direct that Criminal 
proceedings ordered by a Civil Court be stayed. 

There is nothing in these cases that in any way affects the 
matter now before us. 

The cases cited are with one exception cases where the Court 
ordered a prosecution after enquiry. The question before us is 
whether the respondents in Civil appeal should be allowed to act 
as private prosecutors when their so doing will certainly 
delay and possibly defeat the appeal of the petitioners, and when the 
lower appellate Court has declared that the evidence on which, 
they propose to proceed appears to it to be unsatisfactory to a 
great extent. It isin vain to say that the Court of Wards is an 
impartial and quasi-public body. It isto the Maharani's interest 
to prevent an appeal and so save further expenditure in the litiga- 
tion, and she cannot claim any higher position than an ordinary 
suitor merely from the fact that her affairs are being managed 
by officials whose motives are above suspicion. 

We have only to read the judgment of the lower appellate 
Court to be convinced how ill-advised a private prosecution would 
be at this stage. The learned Subordinate Judge who granted 
the sanction found that the probabilities were strong, of the 


(1) (1892) I. L, B. 16 Bom. 729, (4) (1837) 8 C. & P. 50. 
(2) (1893) I. L. R. 18 Bom. 581. (5) (1902) I. L. R. 26 Mad, 190. 
(3) (1819) 14 Q. B. 396, (6) (1866) B. L. R. Bap. Vol, 426, 
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Or vir. prosecution ending in a conviction on the evidence as it stood, 
1907, and he did not, therefore, as, in our opinion, he should have 
Jada Lal Sahu done, think it necessary to make an enquiry under section 476. 


ut the learned District Judge has shown that on the 
2 evidence as it stands there is very little case at all against the 
Holmwood, J. elevén petitioners. 
ag It seems that the lady who allowed these promissory notes 
to be sealed with her own seal must have been aware of their 
fictitious character if they were fictitious, and is not in a position 
to deny that she is liable under them except by her own un- 
supported averment that she got no consideration for them. 
The| amount nominally paid for the shares was admittedly their 
fair market value which goes to directly negative the theory 
that} the notes were got up to enhance the price of the property 
against pre-emption. The agent who conducted the negotia- 
tions, and who may alone be responsible for the alleged fictitious 
ioo dt is repudiated by the prosecution. The corroborative 
evidence is declared by the learned District Judge to be neither 
independent nor satisfactory. It therefore appears to us that 
the} proper procedure in a case of this kind is to await the 
conclusion of the litigation and then to move the higher Courts 
to take action if necessary in the ends of public justice. 

We do not think it either necessary or desirable to grant 
sanction to one of the parties in this litigation to pursue a very 
doubtful criminal prosecution pending the decision of the 
appeal which has been ordered to be expedited and might be 
even now before us but for the delay which has already taken 
place in connection with these proceedings for sanction. 

We accordingly make the Rule absolute, and, discharging 
the| orders of both the Courts below, direct that the sanction 
givén to the Maharani of Bettiah through her agents to prose- 
cute the petitioners under sections 193, 465, 467 and 471/109 
be revoked. 

We make no order as to costs. 


A. F M. Rule made absolute. 


T, 
J. R. Lowis. 


Vou. VI] HIGs gourt, 


f 
j 
Before Mr. Justice MORE and Mr. Justice Holmwood, 
LALA GOB 


AN D PRASAD 


CHAIRMAN OF PA‘ " 


| ‘NA MUNICIPALITY." 
Deposit, refund of. suit for— Deposit ay 


af duties— Limitation — Limitatiof tcourity for faithful ard due discharge 
145—" Deposit,” “ Depositary, Act (XV of 1877), Sch. II, Arts 120, 
includes. money—Return in curre, meaning of—“ Movable property,” af 
tohen applicable, ut coin, if return in specie—Article 120, 


Article 120 of Schedule II of the] 
residuary, and inoludes all suits not sc Limitation Act (XV of 1877) is final and 
not to 1egard n ease as coming under pecially provided for, and the Court ought 
does not come under any of the many bat Article unless clearly satisfied that it 


Sharoop Dass Mondal v. Jogge Articles dealing with specific cases 
Roy (1) referred to. 


ovable property " as used in Article 145 of 
(XV of 1877) includes money, and is not 
where property is recoverable in specie. 

wd Ali Khan (2), Jagjitan v. Gulam Jilani (8), 
(4) Surat Lall Mondol v. Umar Haji (5), and 
referred to, 

ough the term "deposit" ordinarily implies the deposit of specific 
eyty returnable in specie, it bas a wider meaning. 

If a Government Security or a sum of money is delivered to be held as 
security for the performance of some engagement, and upon the express or 
implied understanding that the thing deposited is to be restored to the owner as 
soon as the engagement has been fulfilled. the person with whom the deposit 
has been made may rightly be treated as a depositary within the meaning of 
Article 145 of the Second Schedule of the Limitation Act. 


Administrator- General of Bengal v. Kristo Kamini Dassee (7) and 














Per ookerjes J,—-The term “ 
Schedule II of the Limitation Ac 
restricted In its application to ca 

Asghar Ali Khan v. Ki 
soo Y, Steamship Saritri 
BMurxgesa v. J 


Upendra Lal v, Collector of Rajshahye (8) referred to and followed. 


Per Holmwood J.—A return of deposit made in current coin 18 a return in 
specie, the term specie meaning, when applied to money, current coin of the 
realm as opposed to bullion. 

An Article of the Limitation Act which fully applies to a particular case 
should not be thrown aside because it might create hardship in other cases 


Application by the Plaintiff. 


Suit for refund of money deposited as security for the 
faithful and careful discharge of duties, 


The facts of the case appear from the judgments of the Court. 


" Civil Rule No 488 of 1907, against the decree of Babn Jadu Nandan 
Prasad, Smal) Canse Court Judge, Putna, dated 12th January 1907. 


(9) (1829) T, T R, 96 Cale 564 (5)( 8*")T.! R 22 Cale, 877. 
(2) (1901) L4. 98 LA 227; T LR, 24 AH 27 (8 (RAWI L R 22 Mal 479, 
(3) (883) T. L R. 8 Hom, 17 (7) (1804) LE 81 Cal. 619.526), 


(4) (1886) I, L, R, 11 Bom, 188, (3, (1855) L. L. R, 12 Calc, 118, 
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Orvit, 


1907. 


March, £8, 
April, 9, 


sa 


OrvIL, 

1907. 
Lala Gobind Prasad 
Gina of Patna 


Municipality, 


3 kna 


April, 9. 


Subsequently, the petitioner ask 
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khe Petitioner. 


Babu Ganesh Dutt Singh for | owdhury (Asst. Government 
Babu Srish Chandra Ci C. A. V. 


rty. 
Pleader) for the Opposite party “e delivered by the Court : 


The following judgments Which have given rise to the 


Mookerjee J.—The facts E oig this application has been 
litigation in connection with wicourt, On the 13th Novem- 
made are not disputed before this pointed Naib Buzi in the Patna 
ber 1884, the petitioner was aplo as security for the faithful 
Municipality and deposited Rs. Iœ®ies. The post held by the 
and careful discharge of his dutth April 1890, and his services 
petitioner was abolished on the 1 fer, the accounts were examined 


were dispensed with. Shortly afikyas due from the petitioner. 


d for the return of the sum 
was refused. On the 21st 
deposited by him, but his application}the Municipality for refund 
November 1906, the petitioner sued inate Judge of Patna 
of the deposit in the Court of the Subommpourt. The Chairman 
vested with the powers of a Small Cause e factum 
of the Municipality in his written statement deni 
of the deposit and pleaded that the claim was barred by 
tation. The Small Cause Court Judge’ has found upon the 
evidence that the deposit was made as alleged by the plaintiff, 
but he has dismissed the suit on the ground that it is barred by 
limitation, He has held that the case is governed by Article 
120 of Schedule II of the Limitation Act, and that the plaintiff 
was bound to sue within six years from the time when his 
right to sue accrued, that is, from the date when his services 
terminated. The present Rule was thereupon issued at the 
instance of the plaintiff, under section 25 of the Provincial Small 
Cause Courts Act, calling upon the Municipality to show cause 
why the decree should not be set aside on the ground that the 
claim is not barred by limitation. In support of the Rule, it 
has been argued by the learned vakil for the plaintiff that 
Article 145 is applicable to the case ; it has been argued on the 
other hand by the learned vakil for the defendant that Article 
120 governs the matter. 

Article 120 is final and residuary, and includes all suits not 
specially provided for. Consequently, as observed in the judg- 
ment of the Full Bench in the c. e of Sharaop Dass Mondal v. 
Foggessur Roy (1, the Court ought not to regard a case as 


and it was found that nothing 










(1) (1809) I. L R, 20 Cale 564. 
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coming under Article 120 unless clearly satisfied that it does E 
not come under one of the many Articles dealing with specific 1907. 


cases. It is necessary, therefore, to consider whether Article 145 tala Gobind Prasad 
has any application. oh vcn 
Article 145 provides that a suit against a depositary or Municipality, 

pawnee to recover movable property deposited or pawned, must "us 

be instituted within thirty years from the date of the deposit 

or pawn. Jt is argued on behalf of the plaintiff that the Muni- 

cipality is a depositary and the sum sought to be recovered is 

movable property, within the meaning of this Article. It is 

contended on the other hand by the learned vakil for the defend- 

ant that the Municipality is not a depositary and the sum sought 

to be recovered is not movable property, because a deposit 

implies that the property deposited is recoverable in specie 

and the term ‘movable property’ implies that the property ' 

in question is specific. It is to be'observed that neither of the 

two terms ‘depositary’? and “movable property" is defined 

in the Act. The term movable property, however, occurs in 

other Articles of the Limitation Act and has received judicial 
——interpretation, reference to which may furnish some guidance 

in the solution of the'question. Article 89 speaks of a suit by 

a principal against his agent for movable property, and it has 

been held by thei Lordships of the Judicial Committee in 

Asghar Ali Khan Kurshed Ali Khan (t), that the phrase 

"movable property" ‘ty that Article includes money. Simi- 

larly, with reference to icle 29 which speaks of suits for 

compensation for wrongful s&izure of movable property under 

legal process, it has been Held by the learned Judges of the 

Bombay High Court in Fagytvan v. Gulam Filani (2), that the 

term ‘movable property’ is Ayide enough to include money ; 

it must be noted, however, that the actual decision in that 

case has been doubted in ZZ; Priya v. Rama Kanta (3). 

It may further be observed thatyin Articles 48 and 49, provision 

is made for suits in respect of EN movable property. These 

Articles indicate clearly that thas intention of the Legislature was 

to use the term “specific " in €elation to " movable property” 

when the application of the Wie of law was intended to be > 

limited to specific movable roperty. Indeed, if the word 

“ specific " had not found a plac&. in Article 49, it might very 

well have applied to the ciræumstances of the present case. 


(1) (1901) L. R 98 I. 227: I. L. R 24 AM. 27. 
(2) (1883) I. L. R 8 Bom. 17, (3) (1902) I. L. R, 80 Calc. 440, 


Mookerjer, J. 
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CIVIL. It may also be noted that as was pointed out by Mr. Justice 

1907. Farran in &ssoo v. Steamship Savitri (1) and by Mr. Justice 

Norris in Surat Lal Mondal v. Umar Haji (2), lawyers use, 

t. the words "specifc property" as equivalent to property of 
Chairman of Patna ; i , i 

Municipality. which you may, demand the delivery in specie. To the same 

effect is the view indicated by the learned Judges of the Madras — / 

High Court in Murugesa v. Fotharam (3). On the one hand, 

therefore, is the decision of their Lordships of the Judicial 

Committee in 4sghar Ak v. Kurshed Alt (4), that the term 

“movable property” is wide enough to include money; on 

the other, is the fact that the Legislature uses the term 

"speci&c" where it is intended that the property should be 

returnable in specie. Under these circumstances, it appears to 

: be a reasonable construction of Article 145 to hold that the 

term “ movable property” includes money, and is not restricted 

in its application to cases where property is recoverable in specie. 

The next question which arises is, what is the precise 

meaning of the term depositary. It may be observed that there 

, has been some divergence of judicial opinion upon this matter. 

In the case of Parbutty Churn Mukerjee.v. Ramnarain Mutty 

Lall (5), which turned upon the Macpherio of cl. 15 of section 


Lala Gobind Prasad 


Mookerjee, J. 


I of Act XIV of 1859, Mr. Justice Macpherson appears to have 
assumed that a transaction could not be treated as a deposit 


. within the meaning of that provision of thé law, if there was 
no deposit of property or money which it was intended should 
i be returned specifically. This view is consistent with that 


adopted in the earlier case of Gobind Chunder Sen v. Collector of 
Dacca (6). In Radha Nath Bose v. Bama Churn Mookerjee (7), 
it was assumed with reference XO Art. 147 of Act LX of 1871 
that it applied only to a deposit which was recoverable in specie. 
A similar view appears to have«been adopted in Jshur Chunder 
Bhaduri v. 9ibun Kumari Bibi 48) in which it was said that 
Art. 145 of Act XV of 1877 clearlyrShows from the context that the 
deposit meant isa deposit of gooWis to be returned in specie. 
This is in accordance with the old, se of ‘deposition’ with which 
all lawyers are familiar. To the same effect are the observa- 
tions in Secretary of State v. sal Ali (9); this case, however, 
was, as to the actual decision gherein, overruled by a Full 


(1) (1886) I LR, 11 Bom. 733, (2) (1895) I. L B. 22 Cale. 877. 
(3) (1800) LL R 22 Mad 479, 
(1) (1901) L R 281 A 227; I L,R. 
(hb 1870 18 W R 164 note. 
(6) (1869) 11 W.R 491 

(9) (1891) . L. R. 1 











8) (1888) I. L R. 16 Cale. 25, 
Calo, 234. 
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Bench of this Court in Secretary of State v. Guru Proshad (1). pvp 
The learned Judges of the Allahabad High Court appear to have 1907. 
accepted a similar construction in Fasoda Biòt v. Parmanand (2), 
in which they observed that Art. 145 was inapplicable to a case 


Lala Gobind Prasad € 


t. 
Chairman of Patna 


in which it was never intended that the specific coius deposited Municipality, 
should be returned. The case of Protap Shaw v. Sualadin (3), Mookerjee y 
tends in the same direction. The contrary view, however, was KA Ai, 


suggested in Upendra Lal v. Collector of Rajshahye (4). In that 
case an action was commenced by the plaintiff to recover money 
which had been deposited as security for the discharge of 
duties by him as manager of an estate under the Court of Wards, 
which deposit was liable for all sums not accounted for. The 
Subordinate Judge held that the suit was barred by limitation as 
it had not been brought within three years from the time when 
the manager was discharged. Upon appeal, it was held by this 
Court that Art. 62 had no possible application, and that as the 
suit had been brought within six years from the date of dismissal 
of the manager, it was undoubtedly in time under Art. 120, if no 
other Article was applicable. The learned Judges, however, . 
indicated that the amount might be treated asa deposit to which 

TAH. 145 might possibly be applied. This, it must be conceded, 
is nothing beyond an expression of opinion. The point, however, 
directly arose in a recent case which was heard in the first instance 


by Mr. Justice Sale [Kristo Kamini v. Admtnistrator-Gneneral of i 
Bengal (5)], and subsequently by the Court of appeal [4dministra- 
tor- General of Bengal v. Kristo Kamini (6). The majority of the e 


learned Judges who heard the case on appeal held that Art. 145 
might apply even though the property was not recoverable in 
specie. The circumstances which led to that litigation may be 
briefly stated. A made over Government Securities to B, to be 
kept by him in deposit and if necessary to be used by him for 
raising funds, wherewith to pay the purchase money of a house ; 
B was to draw the interest accruing due on the securities from time 
to time and pay the same to A, and in case B had occasion to pledge 
or sell the Securities, he would redeem or replace the same when 
required so to do by A. It was held by Maclean C. J with the 
concurrence of Mr. Justice Stevens that the transaction amounted 
to a deposit and that it was immaterial that the identical ° 
Government Securities might not be returnable. “If the notes 
had been sold,” observed the learned Chief Justice, "the actual 


(1) (1892) T. L. R. 20 Cale 51, (+) (1885) T. L R, 12 Cale. 118. 
(3) (1994) I. L, R. 16 All. 256. (5) (1908) 7 C. W. N 476 
(3) (1882) P. R 74 (6, (1904) I. L. R. 81 Calo. 519. 
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CIVIL. notes deposited, could notebe returned ; but A was bound to 
1907. replace the Government notes and not cash, and there is no 
magic in the particular number of any particular Government 
t. note.’ Mr. Justice Hill took the contrary view, and maintained 
ES that Art. 145 contemplated a suit for the recovery of the speci- 
AMookerjee, J. fied thing deposited or a deposit in the legal acceptation of the 
—— term, and the learned Judge added that in interpreting an Act 
of the Legislature, it ought to be taken, unless there are good 

reasons to the contrary, that where a term is employed to which 

a definite and well recognised meaning is in legal phraseology 

attached, the intention of the Legislature was to use the term in 

that sense. In support of the view taken by the learned Chief 

Justice, however, it may be pointed out that although the term 

" deposit" ordinarily implies the deposit of specific property 

returnable in specie, it has a wider meaning. As is stated in the 
Cyclopaedia of Law and Procedure, Vol. XIII pp. 790 and 796, 

although the only real deposit is that where the depositary 

receives a thing to be preserved in kind without the power 

° of using itand on the condition that he has to restore the 
identical object, and although, therefore, as a general rule, one 

to whom property is delivered is not a depositary unless he: 

assumes an obligation to return the identical thing delivered to 

him, there are important exceptions, and a person is often said 

K to be a depositary, although he does not agree to keep the 
property in tact or to return it in specie, but agrees only to 
return its equivalent in amount kind and quality. It 
further appears that there is not, in point of principle, any 
substantial difference between tbe two cases in one of which, 
a Government Security, and in the other, a sum of money, is 
deposited, for the faithful discharge of the duties undertaken by 
the depositor, and there is no intelligible reason why two different 
periods of limitation should be applicable to the two cases in 
each of which the depositor seeks for the return of his deposit 
after his service has terminated. Ifa Government Security ora 
sum of money is delivered to be held as security for the perfor- 
mance of some engagement, and upon the express or implied 
understanding that the thing deposited is to be restored to the 
owner as soon as the engagemefit has been fulfilled, the person 
with whom the deposit has been made may rightly be treated 
as a depositary within the meaning of Art. 145 of the Second 
Schedule of the Limitation Act. This view also receives some 
support from the definition of the words ‘deposit’ and ‘ depositary ’ 


' Lala Gobind Prasad 
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as given in the Oxford Dictionary, Vol III, pp. 214 and 215. A PS 

deposit is defined to be “something, usually a sum of money, 1907. 
committed to another person's charge as a pledge for the perfor- 4.5, Gobind Prasad 
mance of some contract, in part payment of a thing purchased, t à 


. : Chairman of Patna 
etc.,” and a “depositary " is defined to be “a bailee of personal Municipality. 


property to be kept by him for the bailor without recompense.” Mookerjee, J. 
That there may be a “deposit” of money quite as much as of — 
any other movable property, is obvious from Story on Bailments, 
sections 46, 57 and 99 ; of course, there is no analogy between such 
a deposit and what is called a “ deposit" with a banker, because, as 
is well established, sums paid to the credit of a customer with his 
banker, though usually called * deposits,” are, in truth, loans to 
the banker [Foley v. Mill (1), Fott v. Clegg (2), Marine Bank v. 
Fulton (3), Jshur Chunder v. Jibun Kumari (4), Perundevitayar, 
v. Nammalvar (5), Ichha v. Natha (6).| The case of Lazarus v. 
Krishna (7) would seem to indicate that even in such a case the . 
sum might be treated as money deposited " within the meaning of 
Art. 60. On the whole, therefore, I see no reason to dissent from the 
view taken by the learned Chief Justice in the case of Admints- 
trator-General of Bengal v. Kristo Kamini Dassee (8). It follows, 
——consequently, that the defendant in the present case must be 
treated as a depositary within the meaning of Art. 145. 
The result, therefore, is that this Rule must be made absolute 
and the order of the Small Cause Court Judge discharged. The 
suit of the plaintiff is decreed with costs, both here and in the 
Court below. The hearing fee in this Court is assessed at three 
gold mohurs. 
Holmwood J.—l entirely agree with the judgment just 
delivered, but 1 would make the Rule absolute on thesimple ground 
that a return of a deposit made in current coin is a return in specie, 
that term having always been recognised as meaning, when applied 
to money, current coin of the realm as opposed to bullion. 
I entirely agree with Maclean C. Js judgment [Administrator 
General v. Kristo Kamini (8)], as to notes, but the case of money 
is much stronger. ‘ 
If a man makes a deposit in specie f. e. current coin of 
Queen Victoria, he is entitled within 30 years to have the equi- 
valent of that coin in current coin of King Edward VII returned e 
to him. This is obvious if the particular currency in which he 


) 


(1) (1843) 2 H.L.C. 28 ; 81 R.R 14. (F) (1806) I. L R 18 Mad. 890, 
(2) (1847) 16 M &W. 321; 73 B,H. 517. (6) (1888) I. I. B 13 Hom. 338. 
(3: (1864) 2 Wallace 233. (7) (1900) I. L R. 28 Calo. 398. 
(4) (1888) I, L. B. 16 Calc. 25. (8) (1904) I. L. X, 31 Calc. 010 at 526, 
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made his deposit has been withdrawn in the meantime, and I 
apprehend that its nonwithdrawal makes no difference whatever 
to the principle. 

The only difficulty about the application of Art. 145 is the 
possibility of cases arising in which a man had already served 
30 years after making his deposit before retiring and applying 
to withdraw it, but such cases must be extremely rare and could be 
easily got over by a renewal of the deposit after the first thirty 
years. 

In any case, an Article which fully applies to the present case 
should not be thrown aside because it might create hardship in 
other cases. i 
B. M. Rule made absolute. 


Before Mr. Fustice Brett and Mr. Fustice Mookerjee. 
SRI GOBIND SING 


v. 
GANGATRI PERSHAD SINGH.” 

Amendment, application for, by non-appealing party—Decree confi med on 
appeal—Jurisdrotion of first Court—Creil Procedure Code (Aot XIV of 
1882 ), Sec. 208. 

The Court of first instance has no jurisdiction to amend a decree under 
section 206 of the Civil Procedure Code on the application of a non-appealing 
defendant, when the decree has been confirmed on an appeal by the other 
defendants. 

Uma Sundari Devi v. Bindu Baskini Chowdhurans (1, Muhammad Sulai- 
man Khan v, Vukammed Yar Khan (2), Shivlal Kalulas v. Jumak Lal Nathijt 
Desai (3) and Pishucayyangar v Seshaygangar (4) referred to 


Rule obtained by the Plaintiff, decree-holder. 

Proceeding under section 206 of the Civil Procedure Code. 

The material facts will appear from the judgment. 

Babus Gonesh Dutt Singh and Kulwant Sahay for the 
Petitioner. 

Babu Luchini Narain Singh for the Opposite Party. 

The judgment of the Court was delivered by 


Mookerjee J.—This is a Rule issued by this Court calling 
upon the opposite party to show cause why the order under 
section 206 of the Code of Civil. Procedure for amendment of a 


decree in a mortgage suit should not be set aside. 
* Qivil Rule No. 687 of 1907 against the order of Babu Purna Chunder 
Chowdhury, Subordinate Judge, Mozufferpnr, dated the 27th November, 1906, 


(1) (1897) I L. R, 24 Cale. 759, (3) (1898 LL.R. 18 Bom.542  . 
(2) (1885) I. L. B; I1 AlL 267 (F. B) (4) (1894) LL.B. 18 Mad 214 (FB). 
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It appears that the suit was instituted on the 11th. May 
1905 in the Court of the Subordinate Judge of Mozufferpur, 
and was decreed on the 20th January 1906. 

An appeal was preferred by some of the defendants, but it 
was dismissed by the District Judge on the 18th June 1906. 
The result was that the decree made by the Court of first instance 
was affirmed on appeal. l 

An application was subsequently made by the present 
opposite party, who had not appealed against the decree of the 
Subordinate Judge, for amendment of the decree. The applica- 
tion was made to the Subordinate Judge of Mozufferpur on the 
ground that the property directed to be sold by the decree was 
erroneously described. The description given in the decree was 
that a certain share called Pokta share of the property mortgaged 
should be sold. The contention of the petitioner was that the 
share in question ought not tobe described as '"Pokta." The Subor- 
dinate Judge allowed this application on the 27th November 1906 
and amended the decree. 

It has been argued before us that the Subordinate Judge had 
no jurisdiction to make the order in question, inasmuch as his 
decree had been confirmed on appeal by the District Judge, and 
that the only Court which was competent to deal with the matter 
was the Court of the District Judge of Mozufferpur. In support 
of this contention, reliance has been placed on the cases of Uma 
Sundari Devi v. Bindu Bashini Chowdhurant (1) Muhammad 
Sulaiman Khan v. Muhammad Yar Khan (2), Shtvlal Kalidas v. 
Fumaklal Na Thi: Desai (3), and Pachuvayyangar v. Seshayyan- 
gar (4). In the face of these authorities, it could not be and has 
not been disputed by the opposite party that the Subordinate 
Judge had no jurisdiction to make the order in question. 

The result, therefore, is that the Rule is made absolute, and 
the order of the Subordinate Judge made on the 26th December 
1906, by which he directed the decree to be amended, set aside. 

Under these circumstances, we express no opinion upon the 
question, whether the present opposite party is entitled to make 
an application to the District Judge for amendment of the decree 
or for review of judgment, 

The petitioner is entitled. to his costs in this Court ; the 
hearing fee is assessed at two gold mohurs. 


A. T. M. Rule made absolute, 
(1) (1807) I. L. B , 24 Cale, 759 (8) (1898) I. L, R 18 Bom. 642. 
(2) (1888) 1. L. R. 11 All. 267, (4) (1894) I, L. R. 11 Mad 214, 
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Before Mr. Justice Mookerjee and Mr. Fustice Holmwood. 
RAM KHELWAN MAHTO 


v. 
NANHOO SINGH AND OTHERS.” 


Limitation Act (XV of 1877), Beo. 18—4Acknowledgment of liability —Ezist- 
ing liability—Acknowledgment, terms of—Ecent, subsequent— External 
evidence nat allowed— Hecital ix plaint, 


The acknowledgment of hability mentioned in section 19 of the Limitation 
Act means an acknowledgment of existing liability, 

Benode Behary Alookerjee v. Raj Narain Mitter (1), Narayana  Ayyer v. 
Venkataramana Ayyor (2) and Ittappan — Kwthivavattat v. Nanu Sastri (8) 
referred to. 

: Whether an acknowledgment isan acknowledgment of an existing liability 
or not, depends upon the terms of the acknowledgment, and subsequent events 
or external evidence cannot be relied upon witha view to show that there 
was an existing liability at the time and thus to place upon the acknowledg- 
ment an interpretation of which it would not otherwise admit. 

ittappan Kuthiravattat v. Nanu Sastri (8) followed. 

Shortly after a mortgage had been executed, a zurpesigi was granted by 
the mortgagor under which the usufructuary mortaggees undertook to pay, out 
of the annual rent, certain specified sums during certain specified yeara to the 
plaintiffs. They defaulted to do so and the mortgagor brought a suit against 
them. The plaint in that suit recited the terms of the tieca potta, in favour 
of the plaintiff : 

Held—The acknowledgment was not sufficient to take the ense out of the 
Statute of Limitation, 


Appeal by the Plaintiffs. 

Suit to enforce a mortgage security. 

The facts of the case and the arguments appear fully from 
the judgment. 

| Babus Umakalt Mukherjt and Gonesh Dutt Singh for the 
Appellants. 

Babu Sorosht Charan Mitra for the Respondent. 


The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in an action to enforce a mort gage security executed in favour 


. or from Ap ellate Decree No. 285 of 1906 against the decree of 
E.P. Chapman Esq, District Judge, Tirhoot, dated the 5th October 1904, 
affirming that of Babu Bepin Behari Sen, Subordinate Judge, Moxufferpore, 
dated the 22nd February, 1904. | 


G) £1908) 1. L. R. 80 Calc. 699; 7 O. W. N. 651, 
(2)-(1902) I -L. R 25 Mad. 220. 
(3) (1902) I. L, R. 26 Mad. 84 ; 12 M7 LJ, 101, 
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of their predecessor on the 19th Fehruary 1885. The mortgage- 
debt was repayable on the 4th May 1890, The present action 
was commenced on the 30th September 1902. The question, 
therefore, necessarily arose, whether the suit was barred by 
limitation, Totake the case out of the Statute, the plaintiffs 
relied upon an acknowledgment said to have been made by 
the mortgagor in a plaint filed by him on the ard February 1896. 
The circumstances under which that plaint was filed are as 
follows. Shortly after the mortgage had been executed, on the 
21st February 1885, a zurpeshgi was granted by the mortgagor 
under which the usufructuary mortgagees undertook to pay, 
out of the annual rent, certain specified sums during certain 
specified years to the plaintiffs. Apparently, they defaulted to 
do so, and the mortgagor brought a suit against them to recover 
thesum due. In paragraph 3 of the plaint, the following state- 
ment. was made: “That it was stipulated in the said ticca 
pottah that out of the said sum of Rs. 300, the annual rent 
fixed above, the thicadars would pay Rs. 4o annually on account 
of Government revenue and road-cess, and that they would 
pay the remaining sum of Rs. 260, the profits from 1293 to 
1297 Fasli, and Rs. 138-13 out of the profits of 1298 Fasli, in 
lieu of the principal amount and interest of the bond money 
due by your petitioner to Ramdhani Mahton according to the 
mortgage-bond, dated the 19th February 1885, and Rs. 124-3, the 
remaining amount of profits of 1298 Fasli, and the entire profits 
from 1299 to 1301 Fasli to your petitioner.” It is argued 
on behalf of the appellant that this passage in the plaint 
embodies an acknowledgment by the then plaintiff of the 
mortgage now in controversy. 


Whether this is a sufficient acknowledgment within the ` 


meaning of section 19 of the Limitation Act, must depend 
primarily upon the language of that section, which provides 
that if before the expiration of the period prescribed for a 
suit or application in respect of any property or right, an 
acknowledgment of liability in respect of such property or 
right has been made in writing, signed by the party against 
whom such property is claimed, or by some person through 
whom he derives title or liability, a new period of limitation, 
according to the nature of the original liability, shall be com- 
puted from the time when the acknowledgment was so signed. 
The question arises, what is meant by an acknowledgment of 
liability in respect of such property or right? It has been 
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ruled by this Court in the case of Benode Behary Mookerjee v. Raj 


Narain Mitier (1) and by the High Court of Madras in Narayana 
Ayyar v. Venkataramana Ayyar (2) and Jtappan Kuthtravattat 
Nayer Avergal v. Nanu Sastri (3), that the acknowledgment 
of liability must be an acknowledgment of an existing liability. 
In the last-mentioned case, the learned Judges observe that 
although under section 19 of the Limitation Act, the exact nature 
or liability need not be disclosed by the acknowledgment and its 
exact nature may be established by evidence de kors the written 
acknowledgment, yet the acknowledgment in itself should import 
that the person making it is under an existing liability at the 
time. Such liability cannot be read into it by proof alunds, or 
by the plaintiffs present admission that as a matter of fact the 
executant was then under liability. We agree entirely in this 
view of the construction to be placed upon section I9 of the 
Limitation Act. 

. It was argued by the learned vakil for the appellans that as 
the plaint upon which reliance is placed does not deny liability 
under the mortgage and as subsequent events have shown that at 
the time when the plaint was filed there was an existing liability, 
the passage ought to be so construed as to amount to an acknow- 
ledgment of an existing liability. We are entirely unable to 
accept this contention as well-founded. Whether the acknow- 
ledgment in question is an acknowledgment of an existing liability 
or not, must depend upon the terms of the acknowledgment ; 
and subsequent events or external evidence cannot be relied upon 
with a view to show that there was an existing liability at the 
time and thus to place upon the acknowledgment an interpretation 
of which it would not otherwise admit. Wedo not think that 
a contrary view is permissible upon a right construction of 
section 19. The plaint of 1896 upon which reliance is placed as 
containing an acknowledgment sufficient to take the case out of 
the Statute, is consequently of no avail under the law, and the 
suit has been rightly dismissed on the ground that it is barred by 
limitation. The appeal fails and is dismissed with costs. 


A. T. M. Appeal dismissed. 
(1) (1908) I. L. R. 30 Calc. 699; 7 0. W. N, 651. 
(2) (1902) I. L. R, 25 Mad, 220. 
(8) (1902) I. L, B, 26 Mad, 34; 12 M, L. J. 101. 
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Before. Mr. Justice Stephen and Mr. Fustice Mookerjee. 
BAIKUNTA NATH DEY AND ANOTHER 


v. 


NAWAB SALIMULLA BAHADUR AND OTHERS." 


Remand— Erroneous order carried out—Subsequent proceedings, whether void — 
Waiver— Final disposal of suit, date of —Validity of remand order when to 
be challenged — Civil Procedure Code (Act XIV of 1882), Beos. 562, 504— 
Alternatice but not co-cxisient remedy. 


Per Stephen J—An appeal against a remand order presented before the 
‘suit is finally disposed of under that order, that is, before the final decree in the 
suit has been passed, is good; buta party cannot wait till the final disposal 
of the suit and then appeal against the interlocutory order without appealing 
from the decree in the suit, 

Proceedings subsequent to an illegal order of remand might be valid under 
certain circumstances, 

Mohesh Ohandra v. Jamiruddin (1) and Durga Kinkar v. Konchai Roxza (2) 
referred to. 

Per Mookerjee J.-—Although when a Court of first appeal, purporting to act 
tinder section 562 of the Civil Procedure Code, remands a case to the Court of 


first instance which had not decided the suit merely on a preliminary point, ` 


the order ig erroneous, yet if the order of remand has been carried out, the 


~—gubsequent proceedings are not void merely because of such error, and will be 


set aside only if it is established that the erroneous remand order has affected 
the merits of the case, The error does not affect the jurisdiction of the Court, 
and consequently may be cured by consent, 

The provisions in sections 562 and 564 of the Civil Procedure Code were intros 
duced for the benefit of litigants, so as to guard against a fresh trial of the whole 
cause in the Court of first instance and to protect them from the delay, trouble 
and expense of a fresh appeal ; if, therefore, litigants find it the more advantage- 
ous course that the whole case should be retried and consent to such a 
procedure, an order of remand contrary to the provisions of section 564 of the 
Civil Procedure Code is not null and void, A party who has consented to such an 
order, is not entitled to treat it as void and incapable of being validated by 
consent or waiver. 

The Manager of the Court of Wards v, Ramasami (8) referred to. 

Under some circumstances, the final disposal of the suit may be taken to be 
the delivery of the judgment. 

When & litigant has the right to choose between two remedies which are 
not co-existent but alternative, he may select and adopt one as better adapted 
than the other, to work out his purpose; but once he has made his choice, and 
adopted one of the alternative remedies, his act at once operates as a bar as 
regards the other, and the bar is flnal and absolute. 


* Appeal from Appellate Order No, J12 of 1908, against the decision of 
Babu Surja Narain Das, Additional Subordinate Judge of Mymensingh, dated 
the 28th November 1905, affirming that of Babu Bepin Behari Das Gupta, 
Munsiff o£ Kishuregunj, dated the 80th June 1905. 


(1) (1901) I. L. BR. 28 Gale, 324 ; 5 O.W.N, 509. (2) (1804) 5 0. L. J, 71, 
(3) (1905) I. L. R. 28 Mad, 487 ; 15 M, L, J, 286, 


547 


648 


OIVIL. 
1907. 
* Baikunta Nath Dey 
v. 
Nawab Salimulia 
Ba 


ur. 


July, 4. 


THE CALCUTTA LAW JOURNAL, [Vor. Vf. 


When an order of remand jas been made, its validity may be challenged 
directly and immediately by an appeal under section 588 cl. (28). or indirectly 
under section 591, when an appealis preferred against the final decree in the 
suit. The party affected by the order of remand should make his election. 
He may, if he chooses, prefer an appeal against the order of remand, and obtain 
a stay of proceedings during the pendency of the appeal; he may, on the other 
hand, carry out the order of remand, take the chance of a successful termination 
of the suit in his favour, and in the event of defeat, prefer an appeal against the 
final decree in which the validity of the order of remand may be questioned. 
He cannot, however, if he has carried out the order of remand and taken the 
full benefit of it, turn round and prefer an appeal against the order of remand. 

Beni Wadhub v. J otindra Mohan (1) considered. 


Appeal by the Plaintiffs, 

Suit for recovery of possession. 

The facts and arguments appear sufficiently from the judg- 
ments of the Court. 

Babu Gobind Chandra Dey Roy for the Appellants. 

Babu Surendra Nath Guha for the Respondents. 

C. Ae V. 

The judgments of the Court were as follows : 

Stephen J.,—This appeal is brought by the plaintiff in a suit 
brought to recover possession of 12 kanis of land which he 
alleges were comprised in a putni lease dated the 12th Bysack 
1209 of the lands of mouza Prajapatkhila. The respondents 
deny his title to the land on the ground that it belongs to mouza 
Dankia, and was therefore not comprised in the plaintiff's lease. 
The sole question of fact in issue is, therefore, which mouza the 
‘land belongs to, and, in the Munsiff’s Court, was decided in the 
defendant respondents favour. On appeal, the Subordinate Judge 
considered that a local investigation ought to be held to ascertain 
the exact effect of a chitta produced by the defendants and 
decided that "the case must therefore go back to the lower 
Court, a step to which both parties have agreed before me." 
He also ordered a Commissioner to be appointed who was to 
localise on a map already in evidence the dags mentioned in the 
chitta, so as to show whether they fell within or without the 
disputed land. He accordingly reversed the judgment of the 
Court below and remanded the case expressly under section 562 
of the Procedure Code, ordering the lower Court to decide the 
case, according to the instruction contained in his judgment. 
The appellant has appealed against this order, which is admittedly 
wrong, because as has been frequently laid down in this Court, 


(1) (1907) 5 C. L, J, 580. 
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the Munsiff had decided the case, mot, as the section provides, 
on a preliminary point but on the merits. The respondent 
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argues, however, that the appellant is deprived of his right of Baikunta Nath Dey 


appeal under the circumstances of the case: and it is therefore 
necessary to consider what happened on the order, before we 
deal with further points turning on other defects that it is 
alleged to contain. 

On the order being received by the Munsiff, certain preli- 
minary proceedings took place, of which I need notice one only, 
namely, an application by the present appellant for a postpone- 
ment of the proceedings on the ground that he wished to appeal 
to the High Court against the Judges’ order, which was refused. 
The matter is of some importance as showing that the appellant 
was then aware ofa defect inthe order. In obedience to the 
order a Commissioner was appointed on the 2nd of March, and 
after both parties had appeared before him, returned his report 
which was adverse to the plaintiffs’ appellant’s claim. The report 
came before the Munsiff on the 17th March, when the appellant 
was present, but refused to argue his case, saying that he had 
appealed to this Court against the remand order, which I take 
as being equivalent to a refusal to ‘appear. After the respondent 
had been heard the case was closed on the zoth March, and the 
Munsiff delivered judgment adversely to the appellant on the 
29th March. Meanwhile however the appellant had filed his 
present appeal on the 23rd March, that being the very last day 
on which it was open to him to doso. The appellant has not 
appealed against the Munsiffs’ judgment. Do these circums- 
tances show that the appellant has lost his right of appeal under 
section 588? < 

As faras proceedings subsequent to the remand order are 
concerned, the case seems pretty plain. From the two cases 


. Jatinga Valley Tea Company v. Chera Tea Company (1), and 


Madhu Sudan Sen v. Kamini Kanta Sen (2) the rule may be 
deduced that an appeal against the remand order presented 
before the suit is finally disposed of under that order, that is 
before the final decree in the suit has been passed, is good ; but 
that a party cannot wait till the final disposal of the suit and then 
appeal against the interlocutory order without appealing from the 
decree in the suit. In the earlier case, the appeal was presented 
Bt some unascertained period before the disposal of the suit, and 


(1) (1685) I.L R.12 Calc 46, 
(2) (1905) I, L. R, 82 Calo: 1023 ; 90, W, N, 893, 
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it was held to be proper; in the latter case, the appeal was 
presented not only after the suit had been disposed of but after 
an application for its rehearing under section 108 had been made 
and rejected, and it was held that it could not be heard. We 
have been asked to extend the ruling in Madhu Sudan Sen v. 
Kamini Kanta Sen (1) by substituting the closing of the case, when 
the power of either party to affect the issue ceased, for the dis- 
posal of the suit, which the language of the Court in distinguish- 
ing that case from the earlier one, shows to mean the passing of 
the final decree ; but in so doing, we should be acting against 
both decisions, and imposing a possibly doubtful for a very 
definitelimit. It may be that the decision in Madhu Sudan Sen 
v. Kamini Kanta Sen (1) is not in agreement with the rather 
broad ruling laid down in Rameshur Singh v." Sheodin Singh (2), 
where it was held that a defective order of remand vitiated all 
subsequent proceedings. But besides that, that case was decided 
on a second appeal, which distinguishes it from the cases Í 
have mentioned; its principle has been departed from in this 
Court in Mohesh Chandra Dass wv. Samiruddin Mollah (3), 
followed in Durga Kinkar v. Konchat Ronza (4), both also cases 
decided on second appeal, where it was laid down that proceed- 
ings subsequent to an illegal order of remand might be valid 
under certain circumstances. From this it appears that though 
the ruling in Madhu Sudan Sen v. Kamini Kanta Sen (1) cannot 
be directly invoked to maintain the argument that the present 
appeal cannot be heard, it does go to show that a decision on an 
ilegal remand may be conclusive ; and on the facts before us, I 
cannot avoid the conclusion that the appellants’ consent to the 
remand makes it so. The basis of the decision in Madhu Sudan 
Sen v. Kamini Kanta Sen (1) may be regarded as being the consent 
of the appellant to the proceedings subsequent to remand, 
implied by his not appealing against the order of remand during 
those proceedings. His express consent to those proceedings 
before they were ordered, must surely have atleast as much force. 
His subsequent appeal, made though it was at the last possible 
date, and after he could in any way influence the result of the pro- 
ceedings, may take the case out of the direct scope of the ruling 
I am considering ; but I cannot regard it as a revocation of a 
consent made in the most binding form that was open to him, 


(1) (1905) I. L R, 82 Cale, 1023 ; 9 C. W. N, 894. l 


(2) (1889) T. I. R, 12 All, 510 (8) (1901) I. L. B 28 Calo, 824, 
(4) (1904) 6 C, L, J. 71, 
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I must accordingly hold that the Munsiff's decision was binding Civi. 
on him and that, in the language of the judgment in Madhu 1907. 
Sudan Sen v. Kamini Kanta Sen (1), he cannot be permitted to pinto Nath Day ' 
appeal against an interlocutary order when he has not appealed 
against the decree in the suit. Bahadar. 
The appeal therefore has been improperly brought, and I Sienen, n 
need not discuss further other defects that have been alleged to ==" 
exist in the order. The appeal is dismissed with costs. 
Mookerjee J.—The circumstances under which the present 
appeal has been preferred on behalf of the plaintiffs, are not 
disputed and may be briefly outlined. The plaintiffs sued for 
recovery of possession of a parcel of land upon declaration that 
it is included in a lease granted in their favour by the landlords 
defendants. The claim was resisted, on various grounds of fact 
and law, by the landlords as also by other persons who claimed 
to be tenants of the land under them. The Court of first 
instance went into all the questions raised by the parties, and 
dismissed the suit on the merits. Upon appeal, the Subordinate 
Judge held that the suit could not be satisfactorily tried without i 
a local investigation, and observed that "the case must there- 
fore go back to the lower Court, a step to which both parties 
have agreed before me.” He then gave directions as to the 
mode in which the case was to be retried, reversed the judg- 
ment and decree of the Court of first instance, and remanded °. 
the suit under section 562 of the Civil Procedure Code. This 
order was made on the 28th November 1905, and was followed 
by a decree made on the 8th December 1905. The records 
were received back by the Munsiff on the 14th December, 
on which date he directed notices to issue on the pleaders of 
both the parties, fixed the 22nd January 1906 for the hearing 
of the case, and called upon the defendants to deposit fees 
for the appointment of a Commissioner. After some adjourn- 
ments, the fees were deposited on the 27th January, and four 
days later, the plaintiffs applied for postponement of the case 
till the High Court could dispose of an appeal against the 
order of remand. As a matter of fact, no appeal had been 
preferred at that time, and the application was refused ; the 
Munsiff observed that the parties could not be prejudiced if 
the local investigation was made with a view to the comparison 
of the chitta on the disputed locality. On the 15th February, 
& Commissioner was appointed with the sanction of the District 
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Judge. The Commissioner held a local investigation after due 
notice to both the parties, who, as the record shows, were 
represented before him, and took part in the proceedings. 
On the 17th March, the Commissioner submitted his report 
which was not altogether favourable to the plaintiffs appellants. 
The case was set down for final disposal on the 20th March, 
upon the whole evidence on the record. The pleader for the 
plaintiffs stated that he had no other evidence to adduce, and 
intimated that as an appeal had been preferred to the High 
Court against the order of remand, he would not address the 
Court; as a matter of fact, we now know that no such appeal 
had been presented to the High Court up to that time. The 
pleader for the defendants was then heard and the Court 
reserved judgment. On the 23rd March 1906, the plaintiffs 
preferred the present appeal to this Court against the order 
of remand made on the 28th November 1905. It may be 
observed that the appeal was presented on the very last day 
allowed by the law of limitation, after every single day to the 
exclusion of which the appellants were entitled had been 
counted out in their favour. On the 29th March 1906, the 
Munsiff delivered judgment and dismissed the suit. Against 
this decision, no appeal was preferred by the plaintiffs, and the 
time within which an appeal could have been preferred has 
long since expired. The present appeal against the order of 
remand now comes on for disposal In support of the appeal, 
it is argued on behalf of the appellants, frsz, that the order 
of remand which purports to have been made under section 562 
of the Civil Procedure Code, is in contravention of the pro- 
visions of section 564 and consequently void, with the necessary 
consequence that all the subsequent proceedings before the 
Munsiff and the decree in which they resulted, are invalid 
and infructuous; and, secondly, that the directions given. 
by the Subordinate Judge for the retrial of the case are 
erroneous and prejudicial to the appellants, because they 
improperly restrict the scope of enquiry. In answer to this 
argument, it is contended by the learned vakil for the respon- 
dents, frst, that even if the order under section 562 be assumed 
to be in contravention of section 564, it cannot be treated as 
made without jurisdiction, that itis at most an irregular order 
and that the defect, if any, was cured as the order was made by 
consent of both the parties ; and, secondly, that even if the direc- 
tions given in the order for further enquiry be assumed to bg 
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open to objection, the appellants are not entitled to attack it on 
that ground, because they have made an election and taken the 
benefit of the order, and their remedy, if any, was by way of an 
appeal against the final decree of the Munsiff made after 
remand. 

In support. of his first contention, it has been argued by the 
learned vakil for the appellants, that as the case was not disposed 
of upon a preliminary point inthe Court of first instance, upon 
the authority of the decision of this Court in Abraham v Faizu- 
nnessa (1), the Subordinate Judge had no power under section 
562 to make an order of remand, but he should, if necessary, have 
proceeded under section 568. It was argued, on the other hand, 
by the learned vakil for the respondents that, as laid down in 
Perumbra v Subrahmanian (2) which has been subsequently 
affirmed by a Full Bench in Sadhu Krishna v. Kuppan Ayyangar (3), 
section 562 is not exhaustive and a Court of appeal has inherent 
power to remand a suit for retrial as the justice of the case may 
require. It is not necessary to examine the broad question raised 
on behalf of the respondents, because, in my opinion, their conten- 
tion that the plaintiffs, by reason of their consent, are estopped 
from questioning the validity of the order, is well founded and 
must prevail. The learned Subordinate Judge states in his judg- 
ment that both parties agreed before him that the case should 
go back for local investigation and fresh decision. It was 
suggested, however, on behalf of the appellants, that if under 
section 564, the Subordinate Judge had no jurisdiction to make 
an order of remand under section 562, the consent of the parties 
could not confer upon him a jurisdiction which was not vested 
in him by law. This argument, in my opinion, is not well founded. 
No doubt, as laid down by their Lordships of the Judicial 
Committee in Ledgard v. Bull (4), where a Court has no inherent 
jurisdiction over the subject matter of a suit, such jurisdiction 
cannot be conferred by consent. Here, however, there is no 
question of the inherent incompetency of the Court to deal with 
the matter before it. The question is, in substance, not one of 
jurisdiction, but rather of the power of the Court. This is clear 
from the decision of this Court in Gurdeo Singh v. Chandrikah 
Singh (5), where the essential elements of the jurisdiction of a 
Court are analysed and explained. The question here is substan- 

(1) (1889) I L. R. 17 Cale 168. (2) (1899) I. L. R. 28 Mad. 445. 
(8) (1906) I L R. 30 Mad. 54. 
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Oivi. tially as to the power of the Court to make an order of a 
1907. particular description in the exercise of its undoubted juris- 
Baikunto Nath Dey diction over the subject matter of the litigation. That in 
l mo the exercise of such jurisdiction, it may commit an error of 
Nawab Salimulla : JI : 
i: Beheading law, in other words, that a Court has jurisdiction to decide 
Mockerjos, 7. wrong as well as right, is manifest from the judgment of 
0 — their Lordships of the Judicial Committee in Malkarjun v. 
Narhari (1). To treat such an error as destroying the juris- 
diction of the Court is calculated to introduce great confusion 
into the administration of the law. If, therefore, the erroneous 
order of remand did not destroy the jurisdiction of the Court, 
the question arises, whether the defect was curable by consent. 
That the defect is curable under certain circumstances, is obvious 
from the decisions of this Court in the cases of Mohkeskh Chandra 
v. Jamiruddin (2) and Durga Kinkar v. Konchat Ronga (3), in 
which it was ruled that although when a Court of first appeal, pur- 
porting to act under section 562 of the Civil Procedure Code, re- 
mands a case to the Court of first instance which had not decided the 
: suit merely on a preliminary point, the order is erroneous, yet if 
the order of remand has been carried out, the subsequent pro- 
ceedings are not void merely because of such error, and will be 
set aside only if it is established that the erroneous remand has 
affected the merits of the case. It is not necessary to discuss 


.* whether the error is rightly regarded as an irregularity or may 
more fittingly be described as an illegality, as it is due to a con- 
. travention of an express provision of the law ; it is sufficient to 


hold that the error does not affect the jurisdiction of the Court, 
and consequently may be cured by consent. It may also be 
pointed out that the provisions in sections 562 and 564 are 
introduced for the benefit of litigants, so as to guard against a 
fresh trial of the whole cause in the Court of first instance and 
to protect them from the delay, trouble, and expense of a fresh 
appeal; if, therefore, litigants find it the more advantageous 
course that the whole case should be retried, and consent to such 
a procedure, an order of remand contrary to the provisions of 
section 564 is not nulland void. It would be unreasonable to 
hold that a party who has consented to such an order, is entitled 
° to treat it as void and incapable of being validated by consent 
or waiver. The view I take is supported by the decision of 
Mr. Justice Subramania Ayyar in Manager of Court of Wards 


(1) (1900) I, L. B. 25 Bom. 837 (847). (2) (1901) I. L. B. 28 Cale, 824, 
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v. Ramasami (1). The first point taken on behalf of the O1viL, 
appellants, namely, that the order of remand is void as made 1907. 
contrary to the provisions of section 564 must be overruled on md 


Baikunto Nath Dey 
the ground that the order was made with their consent. 


v. 
Nawab Salımull 
The second ground taken on behalf of the appellants seeks ji shadur. " 
to assail the order of the Subordinate Judge on the merits. Here, vue 
: : Oi Mookerjee, J, 
again, they are met with the objection taken on behalf of the — 


respondents, that as the order of remand was carried out before 
the present appeal was filed, it is not open to the appellants 
to challenge that order except by way of an appeal against the 
final decree. In support of this position, reliance is placed upon 
the case of Madhu Sudan Sen v. Kamini Kanta Sen (2) in which 
it was ruled that although section 588 allows an appeal against 
an order of remand, the party affected must avail himself of the 
privilege before the final disposal of the suit. In reply, it is 
contended on behalf of the appellants upon the authority of the : 
decision in Fatinga Valley Tea Co v. Chera Tea Co. (3), that if 
an order of remand is made in violation of section 562, and is 
subsequently reversed, the final decree in the suit which may 
meanwhile have been made necessarily falls through ; and the 
case of Madhu Sudan v. Kamini Kanta (2), is sought to be 
"distinguished on the ground that there the appeal against the 
-order of remand was preferred after final judgment had been 
pronounced by the Court of first instance, whereas here the 
appeal was preferred after close of argument but before 
delivery of judgment. It must be conceded that there is this 
distinguishing feature between the two cases, and it may be 
a convenient rule to hold that a suit is not completely dis- 
posed of till judgment has been pronounced. It must be 
observed, however, that for some purposes, a suit is treated as 
disposed of, as soon as the arguments have been completed, 
although the Court takes time to consider judgment. "Thus, if 
one of the parties dies after close of argument and before 
delivery of judgment, judgment may be entered nunc pro tunc 
[Cumber v. Wane (4), Surendro Keshub v. Doorgasoondery (5), 
Chetan v. Balbhadra (6).]] This rule can be justified on the 
fiction that the judgment, whenever it may be delivered, relates 
back to the date when the Court, took time to consider judg- s 
ment. Again, if after judgment has been reserved, the Judge 
dies or vacates his office, leaving a judgment, it may be pro- 
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CIVIL. nounced by his successor [Parbutty v. Higgin (1).] On the 
1907. other hand, even after a case has been heard and judgment 
Baikunto Nath Dey reserved, there is nothing to prevent the parties from coming 
t. to a settlement, and obtaining judgment in accordance with the 
M terms of compromise. Under these circumstances, it cannot be 
ome laid down as an inflexible rule of law that under all circums- 
TUE d tances the final disposal of the suit must be taken to be the 


delivery of the judgment. Even if we restrict, however, the 
final disposal of a suit to the delivery of judgment for the 
purposes of the rule laid down in Madhusudan v. ‘Kamini 
Kanta (2), the objection taken by the respondents ought to 
prevail on a wider ground. In my opinion, they ought to 
succeed on the ground that the appellants are barred by the 
doctrine of election of remedies, indicated in the case of 
Beni Madhab Das wv. F¥otendra Mohan Tagore (3). There can 
° be no doubt that when a litigant has the right to choose between 
two remedies which are not co-existent but alternative, he 
may select and adopt one as better adapted than the other, 
to work out his purpose; but once he has made his choice, 
and adopted one of the alternative remedies, his act at once 
operates as a bar as regards the other, and the bar is final 
and absolute. It may be a question of some nicety in any 
individual case, whether the remedies are alternative or -co- 
existent and cumulative ; for instance, there may be room for 
discussion whether upon the facts of the case of Beni Madhab 
v. Jotendra Mohan (3), the doctrine of election of alternative 
remedies had any application. The present case, however, 
seems to me to be reasonably free from any such difficulty. 
When an order of remand has been made, its validity may 
be challenged directly and immediately by an appeal under 
section 588, cl. (28), or indirectly under section 591, when an 
appeal is preferred against the final decree in the suit [Moheshur 
Singh v. Bengal Govt. (4).] The party affected by the order 
of remand, however, must make his election. He may, if he 
chooses, prefer an appeal against the order of remand and 
obtain a stay of proceedings during the pendency of the 
appeal; he may, on the other hand, carry out the order of 
" remand, take the chance of a successful termination of the suit 
in his favour, and in the event of defeat, prefer an appeal against 
the final decree in which the validity of the order of remand 
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may be questioned. He cannot, howaver, if he has carried out 
the order of remand and taken the full benefit of it, turn round 
and prefer an appeal against the order of remand. In the 
present case, the plaintiffs lost in the Court of first instance. 
They preferred an appeal and obtained by consent of the 
defendants, an order for retrial of the suit, with liberty reserved 
to the parties to adduce fresh evidence. It may be conceded 
that their consent extended only to the form of the order and 
did not include the instructions which were given by the 
Subordinate Judge as to the mode in which the further enquiry 
was to be held. It may also be conceded that the plaintiffs 
might have, therefore, questioned the order of remand on the 
merits by way of an appeal. They did not, however, do so. 
They fully availed themselves of the order of remand and 
assisted in the local investigation held by the Commissioner, 
the result of which did not, however, turn out to be entirely 
favourable to them. At the final hearing before the Munsiff, 
they had an opportunity to present their whole case before 
the Court, but refused to do so upon the erroneous assertion 
that an appeal had been lodged in this Court. When the 
decision of the first Court turned out to be adverse to them, 
they had ample opportunity to prefer an appeal, but neglected 
to adopt that obvious course. Under these circumstances, I 
must hold that when the plaintiffs had once made the election, 
it was final and could not be retracted. This view is amply 
supported by the principle deducible from the cases of Hdwards 
v. Godfrey (1), Taylor v. Hamstead Colliery Co. (2) and Neale 
v. Electric c. Co. (3). The cases of Beckley v. Scott (4) and 
fsaacson wv. New Grand (Clapham Function) La. (5), do not 
lay down any inconsistent principle, but only illustrate the 
remark that it may be difficult occasionally to determine whether 
two remedies are concurrent or alternative, and whether what 
has been done amounts to an exercise of option or election on 
the part of a litigant, so as to estop him from the pursuit of an 
alternative remedy. On these grounds, I must hold that it is 
not open to the appellants to assail the order of the Subordinate 
Judge upon the second ground urged on their behalf. 

The appeal consequently fails and must be dismissed with costs, 
A. T. M, Appeal dismissed, 

(1) (1899) 2 Q. B. 333. (8) (1906: 2 K. B. 558, 
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Dower, deferred — Canse of action — Promise by two or more persons and promise 
to two or more persons— Cortract, joint ov several, or joint and several, ques- 
tion uf construction— Wifes heirse— Nature of interest-—Suit for dower, 
necessary pariy to—Nor-joinder of parties—-Pro-forma defendant— NO 
relief olaimed — Limitation Aet (XV of 1877), section 22— Limitation arises 
between whom, | 


Where the dower wasa deferred dower, in other words, was payable only 
upon dissolution of marriage, either by divorce or by the death of one of the 
contracting parties, and where there was no dower deed executed, there was an 
implied agreement by the husband to pay to the heirs of his deceased wife the 
amount of the dower debt. Until her death, no cause of action arises, and her 
death gives rise to & cause of action to her heirs and not to her. The interest 
which the heirs have in the dower 18 not joint but different, and each, on the 
basis of the facts which constitute him an heir, has a distinct title on which 
his cause of action is based, The title of all is not common. 

. Ahinsa Bibiv. Abdul Kader (1), Ram Sebuk v. Ram Lal (2) and Ram 
Doyal v. Junmenjoy Coondoo (8) distinguished. 

— Al persons who claim to be entitled as heirs to share in the dower, are- 
necessary parties to the suit together with the husband. 

On the ith September 1908, one of the heirs of the wife instituted a suit 
to recover a share of the wife's dower and joined as parties defendants all the 
persons, who were the heirs of the wife at the time of her death excepting one 
M. Oneof the objections of the defendants was that the suit was defective 
inasmuch as M had not been joined as a party defendant, During the pen- 
dency of the guit in the Court of first instance the plaintiff died, leaving as 
heirs his step-brother and M. Of these, the former applied to be substituted 
on the record as plaintiff; as the latter did not join as co-plaintiff, she was 
brought on the record on the 8rd May 1904, which was more than 8 years 
after the death of the wife, and was made a pro-forma defendant : 

Held, that the suit as against M was not commenced until the 3rd May 
1904, The suit was instituted in time so far as the husband was concerned ; 
as no relief was claimed against M, the suit was not barred as against the 
husband and section 22 of the Limitation Act had no application. 


Durga Churn v. Jotindva Mohan (4) referred to and distinguished. 


Per Brett J,—The fact of M being brought on the record as a defendant 
is not sufficient to save limitation if it were decided that for the purposes of 
* Appeal from Appellate Deoree No, 169 of 1905, against the decision of 


T. W. Richardson, Esq, District Judge of Patna, dated the 4th January 1905, 
reversing that-of Babu Purno Chunder Roy, Subordinate Judge of Patna, dated 


tHe 8th July 1904. 
(1) (1901) 1. L, R. 25 Mad, 28. 
(2) (1881) I. L. R. 6 Cale. 815; 8 C. L, R 457. 
(8) (1887) I. L. B. 14 Cale, 791. — (4) (1899) I. L, R. 27 Calo, 493, 
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the suit it was necessary that she should havegbeen brought on the record asa 
party in her personal capacity within 8 years from the date of the wife's death, 

Límitation merely bars the remedy by guit, and the only parties in & suit 
between whom question of limitation can possibly arise, are those who seek 
relief and there against whom relief is sought. 

Durga Ohurn v. Jotindra Mohan (1) relied on. 

Per Mookerjee J.—A promise by two or more persons to perform an act is 
a promise that they or some or one of them will perform it ; but a promise to 
two or more persons to perform an act is nota promise to them or some or one 
of them but a promise to them all, to perform it. In the former case, the entire 
promíse may be performed by one, In the latter, the entire promise cannot be 
enforced by one. 

A right may belong to two or more individuals severally but not to two or 
more jointly and severally ; but it may belong to two or more jointly. 

The qnestion whéther a contract is joint or several, or joint and several, ia 
a question of construetion, that is, a question of the intention of the parties to 
the contract. Ifit is the intention of the parties, to be determined from the 
expression of their will or from the nature of the obligation itself, that the 
obligation ia to be indivisible, there is a joint right which is vested in several 
persons and which must be enforced by them jointly. One of the most im- 
portant characteristics of a joint right, strictly so called, is that upon the death 
of one of the persons in whom the right is vested, the whole right devolves upon 
the survivor to the exclusion of representatives of the deceased, 


Appeal by the Plaintiffs, 


Suit to recover a share of dower. 


The facts and arguments appear sufficiently ‘from the judg- 
ments of the Court. 
Mouhis Syed Shamsul Huda and Mahomed Mustafa Khan 
for the Appellants. 
Moulvi Mahomed Ishfaq for the Respondents. 
JA. V. 
The judgments of the Court were as follows : D^ 
Brett J.—The facts of the present case have been set out 
at length in the judgment of my learned colleague which I have 
read, and it is not necessary for me to burden my judgment 
with a repetition of them. The main question which has come 
before us for determination in this appeal is, whether the plaintiff 
No. 1 and after his death, his heirs and representatives as heirs 
of Musst. Bashirun, their grand mother, and plaintiff No. 2 
as assignee of the original plaintiff No. 1, are entitled to sue 
separately to recover the share to which they claim to be entitled 
under the Mohammedan Law of that share in the deferred 
dower of Musst, Zainab, which on her death devolved on Musst. 
Bashirun, her grand mother. The suit is brought against 
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defendant No. 1, the husband of Musst, Zainab, and all the other 
persons who as heirs of Musst. Zainab are entitled to shares in the 
dower, have been brought on the record as proforma defendants. 
One of them, however, Musst. Mahmudan was not brought on 
the recoid till. the 3rd May 1904. Musst. Zainab died on the 8th 
September, 1900, and Musst. Bashirun died on the sth 
January 1901. 

The case of defendant No.1, the husband, was that the 
plaintiff could not bring the suit without making all the persons 
who were entitled to any share of the deferred dower, parties, 
that the suit, so far as Musst. Mahmudan was concerned, was 
barred by Art. 104, Schedule 11 of the Limitation Act, at the. 
time when she was brought on the record, as more than 3 years 
had then elapsed from the death of Musst. Zainab, and therefore, 
that the whole suit was barred under the provision of section 
22 of the Limitation Act. 

The Court of first instance held that the omission to make 
Musst. Mahmudan a party within the period of limitation was not 
fatal to the case, as the claim was not against her, but against 
defendant No. 1 only, that no relief was sought against her, and 
that she and the defendants other than the defendant No. 1 
were proforma defendants only. 

Finding this point and the others raised in the issues in 
favour of the plaintiff, the Subordinate Judge gave the plaintiff a 
decree for the full relief claimed. 

On appeal, the District Judge has come to a different conclu- 
sion on the point noted above, and has reversed the judgment 
and decree of the Subordinate Judge, and has dismissed the 
plaintiff's suit. The plaintiffs have appealed. ; 

The District Judge held that there was only one cause of 
action against defendant No. 1 for the dower due by him to his 
deceased wife, Musst. Zainab, and that the claim being founded 
on a single cause of action, allthe heirs are necessary parties to 
a suit for the enforcement of the claim. In support of this view, 
he relied on the cases of AArmsa v. Abdul (1), and Kandhtya v. 
Chandar (2), as also on the cases of Ramsebuk v. Ramlall 
Koondoo (3), Ramdoyal v. Funmenjoy Coondoo (4), Durga Charan 
Sarkar v. Fotindra Mohan Tagore (5). 

Though he confirmed the findings of the Subordinate 


(1) (1901) I, L. R, 25, Mad, 26. at p. 35, 
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Judge on the other points in issue between the parties, he decreed 
the appeal, because he thought that the suit ought to have been 
dismissed, because Musst. Mahmudan was not made a party 
in time. 

The arguments in support of this appeal have been confined 
to attacking this finding of the District Judge, and after consider- 
ation of the facts and the arguments advanced on both sides, 
I am of opinion that the view taken by the District Judge is not 
correct. 

In the first place, Jam unable to agree with the District 
Judge in holding that the claim is founded on a single cause of 
action, and, therefore, I hold that the cases on which he relies can- 
not be taken as authorities for determining the present case. NO 
doubt, if the cause of action were one and indivisible, the remarks of 
the Judges of the Madras High Court in 4himsa Bibi v. Abdul 
Kadar Saheb (1), would apply, and the cause of action could not be 
divided against the defendant, the obligee, without his privity. But 
in this case, he is himself one of the persons entitled with the 
plaintiffs and the other defendants to a share in the dower, 
as one of the heirs of his deceased wife, and so far as he is 
concerned, he could hardly join in a joint cause of action with the 
others against himself. Clearly, ina case like the present, the 
cause of action must be divisible. 

The agreement to pay dower is certainly not one which in 
the present case gave a cause of action to the wife, which 
cause of action passed to her heirs. Until her death, no cause of 
action arose, and her death, followed apparently by the refusal 
of her husband to pay the deferred dower, gave rise to a cause 
of action, not to her, but to her heirs The observation of 
Tindal C. J. in Decharms v. Horwood (2), quoted by the learned 
Judges of the Madras Court in the judgment referred to above, 
do not therefore apply to the present case. This is not a case 
in which a right, accruing to a single person from a covenant in 
his favour, has devolved on her death on two or more of her 
heirs in several shares, in which case the only difference 
caused by the death of the covenantee is that the cause 
of action which resided in one person is by operation of law 
transferred to a number of parceners who constitute one heir. 
In a case like the present, where the right to the deferred dower 
accrues on the death of the wife, the agreement must be taken to 


(1) (1901) I. L, R 25 Mad, 26. (2) (1834) 10 Bing. 526 at 599, - ~ 
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CIVIL. be one between the husband and the heirs of the wife to pay over 
1907, to them the money which becomes due after her death. 
Mohamed jaka The interests which the heirs have in the dower are not 
v. joint but diferent, and each, on the basis of the facts which 
Sheikh Akramul : . : a 4 , ; 
Huq. constitute him an heir, has a distinct title on which his cause 
gr of action is based. The title of all is not common, and in fact a 
dete case might arise in which the title of one as heir, might be 


disputed by one or more of the other persons claiming to be heirs. 
l For the above reasons, I have no hesitation in holding 
that the plaintiffs are entitled to bring a separate suit to recover 
from defendant No. 1 the share in the deferred dower of Musst. 
-Zainab to which they claim to be entitled through Musst. Bashirun. 

The next question which has been raised is, whether all the 
other persons who claim to be entitled as heirs to shares in the 
dower of Musst. Zainab, are necessary parties to the suit together 
with the husband, against whom alone relief is claimed, and if 
they are necessary parties, whether the fourth clause of section 32 
of the Code of Civil Procedure applies, so as to make the 
addition of them as parties on the record, subject to the 
provisions of section 22 of the Indian Limitation Act. 

The District Judge has held that all these persons are 
necessary parties to the suit, and that view appears to me to be 
correct. Each and all of these persons claiming to be entitled 
to shares in the dower are in my opinion necessary parties to 
the suit, because each and all are interested in the result of the 
trial, and in seeing that the plaintiffs do not obtain a decree for 
a larger share than they are entitled to, and, it may be, in 
disputing the claim of the plaintiffs to any share at all in the 
dower. They are, therefore, persons whose presence before the 
Court is necessary in order to enable the Court effectually and 
completely to adjudicate upon and settle all the questions invol- 
ved in the suit. 

Mussumat Mahmudan was therefore a necessary party to 
the suit. It seems that the plaintiffs omitted to add her as a 
party when the suit was brought, because she was hostile to their 
claim. She was brought on the record afterwards on the death 

-of Faizul Huq, plaintiff No. 1, and as she refused to join as a 

$ co-plaintif, she was made a prpforma defendant. She then filed 
-a written statement supporting the defence of defendant No. r. 
After she had been brought on the record, it was for the 
purposes of the suit immaterial in what capacity she has been 
added as a proforma defendant. 
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The fact, however, that she was brought on the record in the 
manner stated above as representative of Faizul Huq would not 
be sufficient to save limitation, if it were held that for the 
purposes of this suit, it was necessary that she should have been 
brought on the record as a party in her personal capacity within 
three years from the date of the death of Musst. Zainab. 

In the present case, no relief was sought against her by the 
plaintiffs which relief would have been barred by the omission 
to make her a party to the suit 1n time. 

The question, however, arises, whether if she was a necessary 
party in order to enable the Court to effectually and completely 
adjudicate on the suit, the provisions of section 22 of the 
Limitation Act would bar the suit because she was not made 
a party within three years of the death of Musst. Zainab. I think 
not, and for the following reason. 

Limitation merely bars the remedy by suit, and the only 
parties in a suit between whom question of limitation can possibly 
arise, are those who seek relief and those against whom relief 
is sought. This indeed seems to be the view taken by the 
Judges in the case of Durga Charan Sarkar v. Yotindra Mohan 
` Tagore (1), for they held in that case that the persons should have 
been added as parties as they were persons who had an interest 
in the suit and they were persons against whom a right to relief 
existed in the plaintiff if the suit were well founded. 

Musst. Mahmudan was brought on the record as a proforma 
defendant in ample time to enable the Court to determine the 
matters in issue before it, and it was, therefore, immaterial 
whether she was or was not brought on the record within the 
time fixed by the law within which the plaintiffs were bound 
to bring their suit against defendant No. 1 to secure the relief 
which they sought against him. 

The suit, therefore, was not in my opinion bad for any defect 
of party. It was correctly framed, and all the necessary parties were 
before the Court in time to enable the Court to adjudicate on 
the matters before it. It was not barred by limitation as held 
by the Judge of the lower appellate Court, because Musst. 
Mahmudan was not made a party within three years from the 
death of Musst. Zainab. : 

For the above reasons, the judgment and decree of the 
lower appellate Court must be set aside and the judgment and 
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decree of the Court of first instance restored. The appeal is 
decreed with costs. i 

Mookerjee J ,—The circumstances which gave rise to the liti- 
gation out of which the present appeal arises were not disputed 
before this Court and may be briefly outlined. One Musst. Zainab, 
the wife of the first defendant Shiek Akramul Huq, died on the 
8th September 1900. At the time of her marriage, the defen- 
dant had agreed to pay a deferred dower of Rs. 41,025. Upon 
her death, she left her husband, two sons, two daughters, a 
maternal grand-mother, Basiran, two step-brothers and a step- 
sister. Her grand-mother died subsequently on the sth 
January, 1901. On the 4th September 1903, her step-brother 
Faizul Huq and a transferee from him, instituted the present 
action to recover a share of Zainab's dower, which had been 
taken by inheritance by her maternal grand-mother. The plain- 
tiff joined as parties defendants all the persons who were the 
heirs of Zainab at the time of her death, excepting his step- 
sister, Mamudan, who was left out for some unexplained reason. 
The claim was resisted on various grounds of fact aud law, one 
of which was that the frame of the suit was defective inasmuch 
as Mamudan had not been joined asa party defendant. During 
the pendency of the suit in the Court of first instance, the 
plaintiff died, leaving as heirs, his step-brother and step-sister. 
Of these, the former applied to be substituted on the record 
as plaintiff ; as the latter did not join as co-plaintiff, she was 
brought on the record on the ard May, 1904, and made a 
proforma defendant on the rst June following. It was then 
contended on bebalf of the first defendant, that as Mamudan had, 
been made a party more than three years after the death of Zainab, 
that is the date when the right to sue accrued, the suit was 
barred by limitation, not only as against the added defendant, 
but also as against the husband. The Court of first instance 
overruled this objection on the ground that as no relief was 
claimed against the added defendant, and as she disclaimed all 
interest in the subject-matter of the litigation, section 22 of the 
Limitation Act had no application. Upon the merits, the 
Subordinate Judge found in favour of the plaintiffs and gave 
them a decree. Upon appeal, the District Judge affirmed the 
conclusions of the Subordinate Judge on the questions of fact 
but dismissed the suit on the ground that it was not properly 
constituted till the expiry of the period of limitation. The 
plaintiffs have appealed to this Court, and on their behalf the 
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decision of the District Judge has been challenged, on the O1vIL, 
ground, that as no relief is claimed against Mamudan, who 1907. 
disclaims all interest in the dower debt, and as the suit was 4, 09 Ishaq 
instituted within time against the husband who is the person $i E i 
solely liable for payment of the dower, the claim is not barred j Bub. 
by limitation. On the other hand, it has been argued on Mookerjee, J. 
behalf of the husband, that the suit has not been properly: — 


framed, that the right of the heirs to recover the dower debt 

is a joint right, that even though it be open to one of several: 

heirs to bring a suit for recovery of the debt, the claim must 

include the whole of the dower debt, and that assuming 

that the plaintiff may sue in respect of his share only, the suit 

is barred by limitation under section 22 of the Limitation Act, 

inasmuch as it was not properly constituted till the expiry of : 
the period of limitation. In order to determine which of these 
contentions ought to prevail, it is necessary to examine the 
nature of the right which the plaintiffs seek to enforce and the 
relief which they are entitled to claim, in respect thereof. 

As has been already stated, the dower in question was a 

— deferred dower ; in other words, it was payable only upon dissolu- 
tion of marriage, either by divorce, or, by death of one of: 
the contracting parties. [Meer Meher Ally v. Amanee (1),] 
There was no dower deed executed, and consequently the terms 
of the contract must be assumed to have been such as are 
consistent with the principles of the Mahomedan law on the 
subject. The terms, therefore, must be assumed to have been 
as follows : 

(a) if the marriage tie was dissolved by divorce, the husband 
would pay to the wife the dower due; (b) if the marriage was 
dissolved by the death of the husband, the heirs of the husband 
would pay the dower to the widow ; (c) if the dissolution of the 
marriage was caused by the death of the wife, the husband 
would pay to the heirs of the wife the amount of dower he 
had agreed to pay. . 

The first two contingencies have not happened, but the third 
contingency has come to pass. We may assume, therefore, that 
there was an implied agreement by the husband to pay to the 
heirs of his deceased wife the amount of the dower debt. 
He himself, however, is under the Mahomedan Law one 
of the heirs, The position, therefore, is that the debtor 
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is bound to pay to the creditors, in which category he 
himself must be included, the amount of the dower debt. Under 
these circumstances, it has been argued, on behalf of the appellants, 
that the right of the heirs to receive the dower debt was not a 
joint right, and that in reality their rights were several and 
distinct, inasmuch as the shares in which they are entitled to 
receive the debt are specified by the Mahomedan Law of in- 
heritance. It has been contended, on the other hand, that the 
right is a joint and indivisible right, enforceable only by all the 
creditors acting jointly, and further, that in any view of the 
matter, if it be treated as enforceable at the instance of one 
creditor, that creditor must sue to enforce the entire claim. The 
question raised turns upon the determination of the nature of 
the obligation of the husband to pay the dower debt to the heirs 
of his deceased wife, who have, as is well settled, a simple money 
claim founded solely on the contract entered into by the husband. 
Meer Meher Ally v. Amanee (1). In dealing with this question, 
it is necessary to bear in mind the distinction between a promise 
by two or more persons to perform an act and a promise 7o two 
or more persons to perform an act. A promise by two or more 
persons to perform an act is a promise that they or some or one 
of them will perform it [Addison v. Gibson (2)] ; but a promise to 
two or more persons to perform an act is not a promise to them 
or some or one of them but a promise to them all to perform it. 
[Rolls v. Yate (3).] In the former case, the entire promise may be 
performed by one. In the latter case, the entire promise cannot 
be enforced by one. In the former case, the parties to the agree- 
ment contemplate that the obligation may be discharged by one, 
for a man, who agrees in conjunction with others to pay À a sum 
of money, does not agree with A that he will only pay the sum 
in such conjunction and not otherwise ; in other words, a joint 
agreement by several to perform an act may be resolved into an 
agreement by all or some or one of them to do it and an agree- 
ment sner se as to how the debt is to be distributed amongst 
themselves. The case of an agreement by one person to pay a sum 
to two is very different, for this does not imply an obligation 
to pay the sum to the separate account of any ; payment to two 
persons and a payment to one are different and inconsistent 
things, and a promise to two anda promise to one are equally 
different and inconsistent. It is, obvious, therefore, that a right 


(1) (1869) 11 W, B. 212, (2) (1847) 10 Q. B. 106 
(8) (1611) Yelverton 177, 
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may belong to two or more individuals, severally, but not to two 
or more jointly and severally ; but it may belong to two or more 
jointly. On the other hand, an obligation may be imposed upon 
two or more persons severally, or jointly, or jointly and severally 
at the same time. [S/ingsdy’s Case (1), Harriman on Contracts, 
page 137.] If we remember these principles, it follows that there 
can be nothing more clear than that the question whether a 
contract is joint, or several, or joint and several, is a question of 
construction, that is a question of the intention of the parties to 
the contract. The rule applicable to cases of this description 
was thus stated by Baron Parke in Sorsbre v. Park (2): "The 
rule is that a covenant will be construed to be joint or several 
according to the interest of the parties appearing upon the face 
of the deed, if the words are capable of that construction ; not 
that it will be construed to be several by reason of several 
interests, if it could be expressly joint." In other words, as stated 
in a work of almost conclusive authority [Notes to Saunders’ 
Reports by Williams, Vol. I, page 162, notes to Eccleston v. 
Clisham), though a covenant be joint and several in the terms 
of it, yet ifthe interest and cause of action be joint, the action 
must be brought by allthe covenantees ; on the other hand, if 
the interest and cause of action be several, the action may be 
brought by one only. As stated in Bullen and Leake’s Precedents 
of Pleadings, 6th edition, page 20, whether a contract is joint or 
several, depends primarily on the language used. It is a question 
of intention to be determined. by considering not only the 
language but also the interests and relations of the parties; 
accordingly, the contract will be construed to be joint or several 
so far as regards the contractees, according as the interests of the 
parties are joint, or several, respectively, and will be deemed to 
be joint, if the interests are joint, and several, ifthe interests are 
several. [Pugh v. Stringfield (3), Thompson v. Hakewsll (4) 
Palmer v. Mallet (5), White v. Tyndall (6) This is well illustra- 
ted by the cases of Withers v. Bircham (7) and Palmer v. 
Spanshott (8). In each of these cases, it was ruled that where a 
man covenants with two or more jointly, yet if the interest and 
cause of action of the covenantees be several and not joint, the 
covenant shall be taken to be several, and each of the covenantees 
may bring an action for his particular damages ; in other words, 


(1) (1588) 5 Co. 182. (5) 1887) 96 Ch. D, 411. 
(2) (1848) 12 M. &. W. 146 (6) (1888) 18 A. 0. 263. 
(8) (1857) 3 C. B. N. S. 2. (7) (1894) 8 B. & C. 254 ; 27 R.R. 350. 
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the action follows the nature of the interest ; if the interest of 
the covenantees is joint, the action must be brought in the name 
of all the covenantees; if the interest is several, they may 
maintain separate actions [See also Williams’ Saunders, Vol. I, 
page 383, notes to Coryton v. Lithebye.]] Inthe present case, 
there can be no doubt that the interest of the heirs in the 
dower debt, though joint as to the whole, is several as to the 
share of each. This is established conclusively by £wo circumstan- 
ces, namely Zirs£, that the share of each is fixed unalterably by the 
law of inheritance ; and, second/y, as the husband himself is the 
debtor as well as one of the creditors, none of the creditors could 
bring an action to recover the whole ofthe dower debt. In 
such a case, it is impossible to hold that the right of the creditors 
is joint and several, so as to entitle one to sue for the whole 
debt or to make it obligatory upon him to do so. In my opinion, 
each of the heirs is entitled to bring an action for recovery of 
his share of the dower debt. This view is amply supported by 
an examination of the nature of a joint obligation. Thus in 
Domat on Civil Law, [Part I, Book 3, Tit 3, Sections 1 and 2, Vol. I, 
pages 712 to 718], it is stated that, if there is solidity among two 
or more creditors, the result is that every one of the creditors is 
entitled, alone and by himself, to exact the whole debt and to 
discharge the debtor of it with respect to all the other creditors, 
although ultimately there may be a contribution amongst the 
creditors themselves. Whether, however, there is such solidity or 
not, depends upon the intention of the parties, namely, whether 
it was intended that what is owing to several persons is due to 
every one of them in the whole, that is, whether the intention 
is that they will be creditors, each of them for the whole. In 
the absence of such intention, however, if it were only said that 
a debtor should owe a sum of money to two creditors without 
mentioning any thing of the solidity, in that case each creditor 
could demand no more than his own portion. To the same effect 
is the exposition of Pothier in his Treatise on Obligations [Trans- 
lated by Evans, Part 2, ch. 3, Art. 7, Vol. I page 144.] “ Regularly 
when a person contracts the obligation of one and the same thing 
in favour of several others, each of these is only creditor for his 
own share, but he may contract with each of them for the 
whole; when such is the intention of the parties, so that each of 
the persons in whose favour the obligation is contracted, is 
creditor for the whole, but that a payment made to any one liberates 


-a 


—— 


— 


Vou. VI] HIGH COURT. 


the debtor against them all, this is called,solidity of obligation." The 
effects of this solidity among creditors are stated to be, first, that 
each creditor may demand the whole debt, secondly, acnowledg- 
ment made to any one of the creditors interrupts prescription of 
the whole debt, and ¢4ira@/Jy, payment made to any creditor extin- 
guishes the debt. [See also Pothier, Vol. II App. XI, pages 55 to 62]. 
The same analysis is adopted by Savigny in his Treatise on Obliga- 
tions [Translated by Jerardin and Jozon, sections 16 to 36, Vol. I, 
pages 150 to 421] and by Thibaut in his System [Translated by 
Lindley, sections 109 and 117 A and App., page LXXIV]. The 
substance of this analysis is that if it is the intention of the 
parties, to be determined either from the expression of their will 
or from the nature of the obligation itself, that the obligation 
is to be indivisible, there is a joint right which is vested in 
several persons and which must be enforced by them jointly. 
It is also pointed out that one of the most important characteris- 
tics of a joint right, strictly so called, is that upon the death of 
one of the persons in whom the right is vested, the whole right 
devolves upon the survivors to the exclusion of representatives of 
the deceased. ‘[Pothier, Vol. II, page 60, and Thibaut, page 
LXXV] If these principles are kept in mind, the inference is 
irresistible that each of the heirs is entitled to sue in respect of his 
share of the dower debt. In reality, each has a distinct right 
enforceable by himself, though all may jointly sue, because each 
obtains a share of the whole debt. The view I take is consis- 
tent with what has been recognized as the settled rule almost 
since the establishment of the British Courts in this country ; 
see, for instance, Alt Buksh v. Kacem Beebee (1) decided by 
the Bengal Sudder Court so far back as 1804, where, upon the 
death of a Mahomedan woman, one of her heirs was allowed 
to maintain an action for the recovery of her share only of 
the dower debt. 

The question next arises, whether in a suit so framed the 
other heirs ought to be joined as parties. In my opinion, they 
ought to be on the record as defendants, for two reasons. In the 
first place, if any question arises as to the total amount of the 
dower-debt, it ought to be determined in the presence of all the 
parties who claim interest in that debt. In the second place, if 
there is any dispute as to the share to which the plaintiff is 
entitled, the question ought to be settled in the presence of all 
the other heirs, as otherwise the debtor may be placed in a 


(1) (1804) 1 Macnaghten Bel, Rep, 83, New Ed, 110. 
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CIVIL, position of difficulty, if, after he has submitted to a decree in favour 
1907. of one of the heirs, it is established, as against him by another, 
Mohamed - Ishaq tbat the decree has been obtained in respect of a share to 
v. which the first plaintiff was not entitled. It follows, conse- 
Sheikh Ákramul : ‘ zn : : 
Huq. quently, that in a suit so framed, the plaintiff claims relief, 
oika, 7, primarily and substantialy against the husband, who is liable 
-—— for the dower-debt, and the other defendants are brought on the 
record, not because any relief is claimed against them, but 
because the question in the determination of which they 
have an interest, ought to be settled in their presence. In this 
view of the matter, it is impossible to hold that the suit is 
barred by limitation. It is true that one of the heirs was not 
originally made a party defendant; butthe suit was instituted 
in time so far as the husband is concerned, and it is as against —— 
him only that the plaintiff claims relief. Section 22 of the 
Limitation Act has to my mind no application to a case of 
this description. Section 22 provides that when after the 
institution of a suit, a new plaintiff or defendant is substituted 
or added, the suit shall, as regards him, be deemed to have been 
instituted when he was so made a party. It. may be taken, 
therefore, that so far as Mamudan is concerned, the suit as 
against her was not commenced until the 3rd May 1904 ; but 
the suit was instituted as against the first defendant, the husband, 
on the 4th September 1903, that is within three years from the 
dissolution of marriage by death, as required by Article Io4 
of the Second Schedule of the Limitation Act. No relief is 
claimed as against Mamudan, and, indeed, when joined as a 
party defendant, she disavowed all interest in the dower-debt. 
Under these circumstances, I feel no doubt that the suit as 
against the first defendant is not barred by limitation [Labhuram — 
v. Kanshtram (1)]. * 
The attention of the Court was invited to several cases, 
which, it was suggested, were inconsistent with this view. 
Reliance was placed very strongly upon the decision of the 
Madras High Court in 4finsa Bibi v. Abdul Kader (2). That 
case, however, is clearly distinguishable, as there the original 
cause of action was joint, and it was held that when on the 
° death of the person in whqm the original cause of action 
resided, it had devolved upon his heirs, they constituted subs- 
tantially one heir and must, therefore, join in a suit to enforce 
that claim. It cannot be suggested that, in the present case, 


(1) (1905) 6 P. L. R. 292. (2) (1901) I L, R, 25 Mad, 26 at 85. 


Von. VE] Hidu count. 


distinct from a Chowkidar. Heisa private servant of the zemindar and the 
lands held by him for the performance of hig services constitute an ordinary 
service-tenure. A Chowkidar has to perform Police services for the Govern. 
ment and algo to render such services to the zemindar personally as might bave 
the sanction of law or usage, 

Jonab Ali v. Rakibuddin (1) referred to. 

By the use of the expression ‘the lessee undertook the performance of 
Fourdari duties’ in the lease, the zemindar intended to throw upon the lessee 
the performance of duties for the preservation of the public peace which by 
law had been cast upon the grantor as zemindar. It has no relation to the 
chowkidarl chakran lands, 

The rule that a counterpart is primary evidence as against the partles* 
executing it and secondary evidence as against the parties who did not execute 
it, has no application to the case where neither the lease nor the counterpart ig 
complete in itself but each supplements the other. 

Where any discrepancy 18 found to exist between a lease and its counter- 
part, the law presumes that the lease is correct, unless it be clear that the 
mistake is in that instrument, 

Burchalt v. Clark (2) referred to. 

In determining a question between contracting parties, recourse must first 
be had to the language of the contract itself, and (force, fraud and mistake 
apart) the true construction of the language of the contract is the touch-slone 
of legal right; it often happens, however, that disputes arise, not as to the 
terms of the contract but as to their application to unforeseen questions which 
arise incidentally or accidentally in the comse of performance and which the 
contract does not answer in terms, yet which are within the sphere of the 
relation established thereby and cannot: be decided as between strangers; in 
such cases, it is necessary to conmder by what general law the parties intended 
that the transaction should be governed, or, rather to what general law it 18 
just to presume that they have submitted themselves in the matter, 

Ldoyd v. Guibert (8) relied on, 

Abdul Azir v. Appayasami (4) referred to. 

The word Bazeaft means resumption proceedings as understood under 
the Regulations and has nothing whatsoever to do with resumption proceedings 
as contemplated by Act VI of 1870 (B. C), 

Tincowri Hoy v. Rama Prosonno Singh (5) relied on. 

Appeal by Defendant No. 1. 


Suit for possession. 

The facts and arguments appear sufficiently from the 
judgment. 

Dr. Rash Behary Ghose and Babu Nogendra Nath Mitter for 
the Appellants. 

Mr. Sinha, and Babus Siya Prasanna Bhattacharya and 


Rajendra Chundra Chakravartt for the Respondent. C. A. Vi 
" (1905) 10. L. J. 808; 9 0. W. N. 571. (2) (1878) 2 C. P. D. 88. 
3) (1865) 6 B and 8. 100 (180, 133). 


(4) (1903) L. R. 311, 4. 1 (9) ; I.L. B. 27 Mad. 181 (142) ;.8 O. W, N., 
186 ; 6 Bom. L. R. 7. 1); 181 (142) .8 0. W. N 


(5) Appeal from Original Decree No, 878 of 1897, unreported, 
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The judgment of the Court was delivered by 

Mookerjee J.— The circumstances which led to the litigation 
out of which this appeal arises, lie in a narrow compass and 
do not admit of any doubt or dispute. The plaintiffs respondents 
claim to recover possession of Chowkidari Chakran lands, which 
are situated within the zemindari of the appellant and which 
after resumption by the Collector, have been transferred to him 
under the provisions of Act VI of 1870. The plaintiffs allege 
that on the 25th June 1835, the predecessors in interest of the 
appellant settled in putni with one Manbibi, now represented 
by the plaintiffs, the land of taluk Bhagulpore in the district of 
Birbhum ; that the effect of this settlement was to transfer to the 
putnidar all the lands of the taluk including lands which were 
at the time in the possession of Chowkidars; that on the 18th 
August 1898, the Collector resumed these lands and transferred 
them to defendant No. 1 upon condition of payment of an annual 
rent or revenue of Rs. 16 ; and that under the terms of the putni, 
the plaintiffs are entitled to obtain possession of these lands. 
The plaintiffs further allege that defendant No. 1 has unlawfully 
settled the resumed lands with defendant No. 2 and that conse- 
quently the plaintiffs are entitled to recover possession of the 
lands and to hold them upon payment of the assessment fixed 
by the Collector. 

The claim was resisted by both the defendants on the ground 
that the plaintiffs were not entitled to the resumed Chowkidari 
Chakran lands by virtue of the putni leases, and even if they 
were so entitled, they could obtain settlement only upon pay- 
ment of a fair rent. It was also contended that no action for 
ejectment was maintainable and that the remedy of the 
plaintifis was by a suit for specifie performance of contract, and 
that if the present action was regarded asa suit of that nature, 
it was bound to fail on the ground of limitation. 

The Courts below overruled all these contentions and made 
a decree in favour of the plaintiffs, holding that the plaintiffs were 
entitled to obtain possession of the lands now in dispute upon 
payment annually of the sum assessed by the Collector. It may 
be observed, however, that although the same conclusion was 
reached by the Subordinate Judge as by the District Judge, 
the grounds upon which they proceeded were not identical. 
The Court of first instance held that the plaintiffs were entitled 
to the lands under the first of the two putni leases executed on 
the 25th June 1835. The District Judge held on the other 
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hand, that the plaintiffs were entitled to recover the lands on 
the basis of the second lease executed on the same day. 

The defendant No. 1 has appealed to this Court, and on his 
behalf the decision of the District Judge has been assailed sub- 
stantially on three grounds, namely, first, that the lands in dispute 
are not covered by either of the leases upon which the title of 
the plaintiffs is founded ; secondly, that if the plaintiffs are entitled 
to maintain any action, their only remedy is to sue for specific 
performance of contract, and that any possible suit now instituted 
for that purpose, would be successfully met with the plea of 
limitation ; and thirdly, that if the plaintiffs are entitled to 
recover possession of the lands, they are bound to pay fair rent 
in addition to the assessment imposed by the Collector. 

In support of the first contention, stress was laid by the learned 
vakil for the appellant, and in our opinion rightly, upon the 
circumstance that the plaintiffs themselves had made two in- 
consistent cases in the Courts below. In the Court of first 
instance, they had contended that the lands resumed by the 
Collector were comprised within the first putni executed in 
favour of Man Bibi on the 25th June 1835. This contention was 
accepted as well-founded by the Subordinate Judge. In the 
lower appellate Court, however, the learned District Judge, 
thought the position to be wholly untenable, and the plaintiffs 
thereupon turned round and argued, that the lands in dispute 
were covered by the second putni lease executed on the same 
date. In this Court it has been conceded on their behalf that 
the view taken by the District Judge cannot be supported, 
and the learned counsel who appeared on behalf of the respon- 
dents argued that the lands in dispute were comprised within 
the first putni. As we have already stated, the circumstance 
that the plaintiffs themselves are unable to fix with certainty the 
lease which covers the disputed lands, must necessarily throw 
doubt upon their case. We are not prepared, however, 
to adopt the contention of the learned vakil for the appellant 
as sound, that the plaintiffs are estopped from relying upon the 
first putni lease, because before the District Judge, they had 
relied upon the second lease. The principle that a party cannot 
in the course of litigation occupy inconsistent positions, has, in 
our opinion, no application to a case of this description [Bhaja v. 
Chum Lal (1), Monindra v. Secretary of State (2).] It-cannot be 
suggested that the position of the appellant has been in any 


(1) (1808) 5 O. L. J. 95 at 105. — (2) (1907) 5 O. LJ, 148 at 169, 
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1907. up by the plaintiffs respondents, and we must, therefore, examine 
Baidya Nath Dutt the validity of their contention that the lands in dispute are com- 
c, prised within the first putni lease. The lease purports to be a 

ANAN sn SERE putni settlement of Huda Bhagulpore consisting of 13 specified 
Mookerjer, J. —— villages. It entitles the lessee to take possession of the whole 
id of the mal, khamar, kasil, patit lands, the Chakran lands in the 
possession of Tainati peons, JA: Bil, Fulkar, Fulkar, gardens 

tanks &c, It excludes expressly the preserved forest, the right 

to iron ores and also the resumed Zhanadari lands and the 

Sabek resumed chakran lands. It is to be noticed, in the first 

place, that the lease does not purport to be a grant of all the 

rights of the grantor in all the lands of the taluk. The lands 

which are mentioned as forming the subject matter of the settle- 

f ; ment have one common characteristic, namely, they were all: 
mal lands. It is legitimante, therefore, to assume that what the 

grantor intended to transfer, was rent paying lands, which of 

course would not include the Chowkidari Chakran lands. 

" Although, as pointed out by their Lordships of the Judicial 
Committee in the case of Foykishen Mookeryee v. The Collector 
of East Burdwan (1), the Chowkidari Chakran lands were, by 
section 4 of Regulation VIII of 1793, annexed tothe mal guzari 
lands and made responsible for the public revenue assessed 
on the zemindari, they could not be treated by the zemindar as 
ordinary mal lands of the zemindary, and they could not be 
resumed by the Talukdar for his own use, discharged of the 
obligation to which they were subject. It was, therefore, con- 
tended by the learned counsel for the plaintiffs respondents 
that the Chowkidari Chakran lands might be included under 
the description of Chakran lands in the possession of Zatnat? 
peons. We are unable to accept this contention as well founded, 
Asis pointed out in Wilson's Glossary, at page 501,a Tamat 
peon is a peon appointed by the proprietor of an estate to 
assist in collecting the rent or revenue from the cultivators. A 
Zaman peon is entirely distinct from a Chowkidar whose status 
was elaborately examined by the Judicial Committee in the 
case to which we have just referred. A TZatnati peon is a 
private servant of the zemindar, and the lands held by him 
for the performance of his services, constitute an ordinary service 
tenure. The position of such a person is obviously distinct 
from that of a Chowkidar who had to perform police services 


4 
wx 


^ (1) (1864) 10 M. L AL 18. P rg 


Vor. VI.) HIGH COURT. 


for the Government and also to render such services to the 
zemindar personally as might have the sanction of law or usage 
[7onab Ali v. Rakibuddin Mallik] (1). 

It was next argued by the respondents that the disputed 
lands were by implication included in the grant, first, because 
Jhanadari and Chakran lands were expressly excluded, and, 
secondly, because the putnidar undertook the performance of 
Fousdari duties. Neither of these facts appears to us to 
justify the conclusion which we are invited to adopt. The 
lands which are expressly excluded were described as the 
resumed Zhanadari lands and the Sadek resumed Chakran 
lands, This description clearly applied only to lands which had 
been resumed previous to the grant of the putni under the 
resumption laws then in force. The intention of the parties 
appears to have been to exclude from the grant such Zhanadart 
and Chakran lands as had been already resumed and consegently 
formed part of the ma/ lands and would have, but for the exclu- 
sion, passed by the grant. As regards the second reason, it is 
clear that the intention of the zemindar was to throw upon the 
lessee the performance of duties for the preservation of the 
public peace, which by law had been cast upon the grantor 
as zemindar. It is more than doubtful whether the duty in- 
cumbent upon the zemindar to assist in the preservation of 
public peace could have been successfully transferred by a clause 
of this description. But it is obvious that whatever the inten- 
tion of the parties might have been, and whatever the effect 
of the clause was, it had no relation to the Chowkidari Chakran 
lands. Taking the terms of the lease, therefore, asa whole, it 
appears to us that the putni was intended to include the mal 
lands, that certain specified rights and interests were excluded 
from the operation of the grant, and that the Chowkidan 
Chakran lands were never intended to be transferred by the 
zemindar to the putnidar. 

As a last resort, the learned counsel for the plaintiffs respon- 
dents relied upon a passage in the kabulyat which was executed 
on thé same day by the lessee in favour of the grantor. The 
learned vakil for the appellant argued that the kabulyat could not 
be relied upon, as under section 63 clause (4) of the Indian 
Evidence Act, a counterpart is primary evidence only as against 
the parties executing it and is secondary evidence as against the 
parties who did not execute it. In our opinion, although this is 
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the ordinary rule, it has ng application to the case before us. 
Here neither the putni lease nor the putni kabulyat is complete 
in itself. There are certain terms of the contract which are to be 
found in both the documents. There are others, however, which 
are to be found in one of the documents only. What was under- 
taken to be done by the lessor appears to have been incorporated 
in the lease, and what was similarly undertaken by the lessee, was 
incorporated in the kabulyat. Besides, the lease expressly recites 
that the tenant was to carry out the provisions of the kabulyat 
and pay rent, month by month, every year, according to the instal- . 
ments specified therein. The two documents, therefore, must be 
read together. It is perfectly true, as was contended by the 
learned vakil for the appellant, that where any discrepancy is 
found to exist between a lease and its counterpart, the Jaw will 
presume that the lease is correct, unless it be clear that the mistake 
is in that instrument. [See Burchell v. Clark] (1). But the 
present case is not really one of a lease and its counterpart, strictly 
so called. There is no inconsistency between the two documents. 
Each supplements the other, and the terms of the contract have 
to be determined from the two documents read together. It 
cannot be said that there was a bilateral transaction and that the 
documents were executed by the parties in duplicate. The ques- 
tion, therefore, whether the counterpart can be used when it 
does not accord precisely with what is called the original, does 
not arise, and in any event, as both the documents have been 
produced, it becomes unnecessary to consider whether either of 
them can be used without proof of what is contained in the other 
[Phillipson v. Chase (2), Bogardas vw. Trinity College (3).] 
We hold, therefore, that it is open to the plaintiffs respondents to 
rely upon the terms of- the kabulyat, which recites that if the 
Government should levy any additional cess or demand, or any rent 
for chakran lands resumed according to the customs prevailing in 
the pergunnah, the lessee should pay them separately. The 
learned counsel for the plaintiffs respondents placed reliance upon 
this passage, and argued that by implication at least, this supported 
the contention that chakran lands were covered by thesettle- 


ment. In our opinion, this passage does not support the 


contention of the plaintiffs. “In the first place, it will be 
observed that the passage in question makes no reference to 
Chowkidari chakran lands. In the second place, the resump- 


(1) (1876) 2 0, P. D 8 (8) (1809, 2 Camp 110, 
(8) (1847) 4 Bandford, N, Y, 633 at 750. 
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tion to which reference is made could aot possibly be in accordance 


with an Act of the Legislature which was passed 35 years after’. 


the lease was granted. As was pointed out by Mr. Justice 

Willes in Lloyd v. Gurbert (1), in determining a question between 

contracting parties, recourse must first be had tothe language 

of the contract itself, and (force, fraud and mistake apart), the 

true construction of the language of the contract is the touch- 

stone of legal right ; it often happens, however, that disputes 

arise not as to the terms of the contract, but as to their appli- 

-cation to unforeseen questions, which arise incidentally or 
accidentally in the course of performance and which the contract 

does not answer in terms, yet which are within the sphere of 

the relation established thereby, and cannot be decided as 

between strangers ; in such cases, it is necessary to consider by 

what general law the parties intended that the transaction 

should be governed, or, rather to what general law it is just 

to presume that they have submitted themselves in the matter. 

This method of interpretation of contracts was accepted as 

well-founded by their Lordships of the Judicial Committee in 

Abdul Asis Khan v. Appayasamt (2, where their Lordships 

observed that the rights of the parties to a contract are to be 

judged of by that law which they intended or rather by which 
they may justly be presumed to.have bound themselves. Judged 

by this test, it is quite clear that the clause upon which reliance 

is placed, is of no possible assistance to the plaintiffs respondents. 

The clause does not expressly refer to chowkidari chakran lands, 

much less does it contemplate the resumption of such chakran 

lands. The word used for resumption is dazeaft, and as was 

: pointed out by this Court in the case of Zincowrt Roy v. Rama 
Prasanna Singh (3), the word bazeaft was well-known to the 

Regulations; it meant, resumption proceedings as then under- 

stood under the Regulations and had nothing whatsoever to do 

with resumption proceedings as contemplated by the Act of 

1870. Upon a careful consideration, therefore, of all the terms 

of the putni leases and kabulyat, we are of opinion that chowki- 

dari chakran lands were not covered by the settlement, and the 

putnidar did not acquire any interest in them under the grant. | 

As regards the second putni lease, it has not been argued 

- before us that it has any reference to the chowkidari chakran 
lands, and upon an examination of its terms, it is difficult to 


(1) (1885) 6 B. & 8. 100 at 130-188, 
(2) (1903) L. R. 81 T. A. 1a8t£ 0; LL. R 27 Mad. 131 at 142 
(8) Appeal from Original Decree No. 378 of 1897—unreported. 
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understand upon what grqund thelearned District Judge held 
that the chowkidari chakran lands were covered by the second 
lease. In our opinion, it has no reference whatsoever to the lands 
now in dispute. The first point taken on behalf of the appellant 
must, therefore, be answered in his favour. In this view of the 
matter, it is unnecessary to consider the second and third grounds 
upon which the appellant seeks to assail the judgment of the 
District Judge. 

The result, therefore, is that this appeal must be allowed, 
the decrees of the Courts below discharged, and the suit dis- 
missed with costs in all the Courts. 


A. T. M, Appeal allowed ; sutt dismissed. 


Before Mr. Fustice Mookerjee and Mr. Y ustice Holmwood, 
MOHESH CHUNDER BOSE 


V. 


RADHA KISHEN BHATTACHARJEE.* : 


Ageni— Laying aut money on insufficient security— Solimter—Liability— Settled 
account, requisites of — Acquiescencc— Accounts settled to be reopencd whon 
—Proof—Leate to amend—Suit for accowut, procedure to be followed. 


A person does not become an agent on behalf of another merely because he 
gives him advice ın matters of business Agency ıs founded upon a coniract, 
either express or implicd, by which one of the parties confides to the other the 
manngement of some business to be transacted in his name or on his account, 
and by which the other assumes to do the business and to render nn account 
of it. The essence of the matter is that the principal anthomees the agent to 
represent or act for him in bringing or to aid in bringing, the principal into 
contractual relation with a thnd person, 

The mere fact that plaintiff employed the defendant in laying out or invest- 
ing a gum of money and that the defendant undertook ard promised to perform 
and fulfil that duty, and that injury resulted by reason of the insufficient 
security is not sufficient to make the defendant liable. 

Dartnali v. Howard (1) relied on. 

A solicitor who has been employed as such in a transaction for investment 
of money may be liable for negligence in lending money on insufficient security. 

Craig v. Watson (2) and Pretty v. Fowke (3) referred to. 

The liability of a solicitor varies with the extent of the part he is employed 
to take in the transaction. 

A solicitor in a mortgage transaction may be employed either (1) to invest 
in a particular mortgage, or (2) to filud securities to be approved by the client 


* Appeal from Original Decree No. 828 of 1904, against the decision of 
Babu Aswini Kumar Guha, Subordinate Judge of Patna, dared the 29th 
March 19806, 

(1) (1825) 4 B. & O, 345. (2) (1845) 8 Beav. 427 ; 50 E, B. 167, 

(8) (1887) 3 T. L. B. 845, 
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and then invest the money, or (3) to find secnrities and invest the money. the 
chent taking little or no part m the business No relation of trustee and 
celui que trust exists hetween the parties in the first. two events and the 
liab lity is quire different in the third case from that in the other two In the 


third case, the defendant is not liable if the plaintiff is shown to have kuown 
and approved of the investment. 


Doohy yv Watson (13 relied on, 

The requisites for making an account settled. depend on the circumstances 
of ench case and the mode of dealing between the parties. 

Although nequiescence in accounts furnished may not, by itself, amount 
to settlement, when accounts have becn delivered with opportunity for inspece 
tion, where they hive been duly examined and no exception has been taken, 
and where they have been acquiesced in, they cannot be opened unless upon 
distinct and specific averment of errors proved or of fraud, mistake or collusion 
proved, 

Lourd Clanoarty v. Latouche (2). Parkinson v. Harbury (8) and AoKellar 
v. Wallace (4) referied to. 

lf a settled account is impeached for errors, particular errors must be 
stated and proved, and the same rule holds even where the account is settled, 
* errors excepted.” 

0 Parkinson v. Hanbury (3) and Kinsman v. Bas ker (5) referred to. 

Where the plamtiff commenced an action on the assumption that no 
accounta had been rendered, and the case proceeded on the question of the 
Mabihty of the defendant to render an account, and the appeal was argned on 
the same footing, leave ought not to be granted to convert the suit into one for 
re-opening the accounts on the ground of errors contained therein. 

When a person seeks nn account from another-nlleged by him to he his 
agent, the first question to be decided is the factum of the agency If that 
quest on is decided in favour of the plaintiff, tho next question to be tried is 
whether the defendant as ngent is liable to be calied upon to account If he 
gngwers that accounts have been settled between him nnd his principal, that 
question ought to be tried next If the nceounts have not been setiled, they 
hive then to be taken. In suits of this desciiption. if the lability to account 
is denied, that is the fundamental question to be tried first, It is only after an 
adverse decision upon this question against the defendant, that he may be 
called upon to render an account. 

Hurri Nath Rai v. Krishna Kumar (6) referred to. 


Appeal by the Plaintiff. 
Suit for account. 


The facts and arguments appear sufficiently from the judg- 
ment of the Court. 


Dr. Sarat Chunder Banerjee and Babu Nagendra Nath 
Ghose for the Appellant. ; 


Dr Rash Behary Ghose and Babus Ram Chunder Majumdar 
and Karunamoy Bose for the Respondent, C. A. V. 


(1) (1888) 89 Ch D 178 (185). (2) (1810) 1 Ball and Ben, 420 (428). 
(3) (01807; L R. 2H L 1. 

(4) (1853) 5 M. I A. 872: 8 M, P. C, 578 ; 14 E.R 144. : 
(5) (1808) 14 Ves, Jun. 579; 38 E. R, 043. (6) (1880, I.L.R. 14 Calo. 147. 
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The judgment of the Court was delivered by 

Mookerjee J.—The circumstances which led to the litiga- 
tion out of which the present appeal arises, were minutely 
investigated in the Court below and have been discussed before 
us at great length; they are by no means very complicated, and 
may be briefly outlined. 


The plaintiff, Mohesh Chunder Bose, who is the appellant 
before this Court, is an engineer by profession and in 1879 retired ` 
from the service of the Government. The defendant, Radha 
Kishore Bhattacharya, who is the respondent before this Court, 
isa member of the legal profession, and for many years has 
been one of the leading practitioners in the District Court of 
Patna. For several years prior to the year 1894, the plaintiff 
and the defendant were on terms of closest intimacy ; and it 
appears that the plaintiff used to avail himself of the advice 
and experience of the defendant in making investments of his 
money. On the 23rd June 1888, a mortgage was executed in 
favour of the plaintiff and of Srimati Kusum Kumari Debi, . 
the wife of the defendant, by one Radha Krisna Lal Sund. The 
sum secured by the mortgage was Rs. 25,000, half of which 
belonged to,the plaintiff and half to the defendant. On the 
26th and 29th June following, two supplemental bonds were 
executed, the effect of which was to furnish additional security 
for the sum advanced. In 1890, the mortgagor was sued, and 
on the 17th March of that year, a decree was obtained against 
him for over Rs. 36,000. On the 2nd March 1894, the plaintiff 
executed a power-of-attorney in favour of the defendant and 
two other persons, by which they were authorised to execute the 
decree, to manage the properties which had already been 
purchased in execution proceedings taken on the footing of 
that decree, and generally to manage and look after his affairs. 
It is alleged on behalf of the plaintiff that the defendant has 
enforced the decree under the authority conferred on him by 
this power-of-attorney, and that various properties have been 
acquired by him for his own benefit and for the benefit of the 
plaintiff. It is an admitted fact that in spite of all these pro- 
teedings, the whole debt due under the mortgage has not been 
realised, and that, in substance; the transaction has proved to 
be an unprofitable bargain. The plaintiff asserts that this is 
due mainly to the fact that the mortgagor had not a good title 
to the properties covered by the security bonds, and he attributes 
this to the negligence, if not the fraud, of the defendant who, 
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according to him, was employed as a pleader to make this aa 
investment on behalf of the plaintiff. “The plaintiff consequently 1907, 
asks for an account from the defendant ; but although he charges jroherh Chunder 
the defendant with wilful neglect and default, he does not ex- is: 
pressly ask for damages on that account. Radha Kishen 
The defendant resisted the claim substantially on the ground Bhetereharjeg: 
that he was not an agent of the plaintif, that he was not Mookerjee, J. 
entrusted with the money of the plaintiff to make an investment m 
on his behalf, that they were in truth joint mortgagees and that 
although the plaintiff may have asked and obtained his advice, 
he did not rely upon it but acted upon the result of his own 
enquiry and information? The defendant further alleged that he 
was not liable to render any account, that the plaintiff had 
already inspected whatever accounts existed aud that if the 
defendant was ever liable to be called upon to render an account, 
such account had been rendered. 
The learned Subordinate Judge has found upon the evidence 
that the parties did not stand in the relation of principal and 
agent. He has also held that the defendant did submit accounts 
to the plaintiff which were examined and inspected by the 
latter. As regards the charges of fraud, misconduct and wilful 
neglect in connection with the loan transaction as also the 
execution proceedings, the Subordinate Judge has found that 
they were utterly groundless. 
The plaintiff has now appealed to this Court and on his 
behalf the decision of the Subordinate Judge has been assailed 
on four grounds, namely, frst, that the defendant was the agent 
of the plaintiff in respect of the mortgage transaction ; secondly, 
that the defendant was the agent of the plaintiff in respect of 
the execution proceedings; ¢#rrdly, that the defendant was liable 
for the.loss which had resulted from his negligence if not fraud ; 
and fourthiy, that he was liable to render an account of whatever 
property had come into his hands in the course of the execution 
proceedings. It has been argued on the other hand on behalf 
of the defendant-respondent, firs that he was not the agent 
of the plaintiff in respect of the mortgage transaction; secondly, 3 
that he was the agent of the plaintiff under the power-of- 
attorney of 1894, and liable to account for all sums and properties 
received thereunder, but that such account had been rendered. 
In reply it was contended on behalf of the plaintiff-appellant, 
frst, that the accounts which are alleged to have been rendered 
„are not seftled accounts, and, secondly, that even if they are 
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settled accounts, they ought to be reopened on the ground 
of errors. 

We have carefully considered the arguments addressed to 
us on both sides and examined the evidence ; we have come to 
the conclusion that there is no foundation for any of the conten- 
tions advanced on behalf of the appellant. 

As regards the position of the parties in relation to the 
mortgage transaction, there cannot be the remotest doubt that 
the defendant was not the agent of the plaintiff. The case for 
the plaintiff was, that he made over Rs. 12,500 to the defendant 
to be invested upon good security. In our opinion, this case 
has entirely failed. The evidence’ shows, that early in 1888, the 
plaintiff had received back money from one of his debtors and 
was in possession of a large sum which he was anxious to invest, 
He appears to have communicated his wish to the defendant 
and asked for his help in the matter. On the zīst June 1888, 
the defendant wrote to Jadu Nath, a common friend of the 
parties, and asked him to inform the plaintiff, that the transac- 
tion with Radha Kishen had been settled and that the plaintiff, 
if he desired to make an investment, should immediately come 
with money to Bankipur. The plaintiff alleges that this was 
the first intimation he received of the intended mortgage by 
Radha Kishen. We are satisfied that this is untrue. The 
evidence makes it abundantly clear that there must have been 
previous correspondence between the parties on the subject, and 
we think it is beyond doubt that the plaintiff must have been 
in Bankipur previously to the end of June to negotiate this 


Joan. We have it upon the testimony of Maulvi Khoda Bux, 


Maulvi Ahia and Durbari Lal that the plaintiff was in Bankipur 
about a month before the mortgage-bond was executed and that 
he made enquiries as to the sufficiency of the security offered. 
We see no reason to distrust this testimony. We are further 
unable to accept the statement of the plaintiff that when he 
went with the money to Bankipur, he placed it in the hands 
of the defendant to make the investment and to select the 
security for him. An examination of the evidence shows that 
the plaintiff must have been present when the bond was 
executed and the money was paid to the debtor or his creditors. 
We are unable to accept his allegation that he was ignorant 


-of the language in which the bond was written as he himself 


is obliged to admit that he passed an examination in Hindustani. 
Upon a careful examination of the whole evidence, we are 
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satished beyond any doubt that although the plaintiff may have 
asked for, and obtained, the advice of the defendant, he did 
not rely upon it; he made his own enquiry and did not 
treat the defendant as his agent or solicitor employed to 
make the investment on his behalf. It is impossible under these 
circumstances to say that the defendant is liable to the plaintiff 
for the loss which has resulted from the insufficiency of the 
security. 

Itis not necessary for our present purpose to determine the 
functions of an agent ; it is enough to hold that a person does 
not become an agent on behalf of another, merely because he 
gives him advice in matters of business. As is said by Chancellor 
Kent in his Commentaries, Vol. IT, p. 612, agency is founded upon 
a contract, either express or implied, by which one of the parties 
confides to the other the management of some business to be 
transacted in his name or on hos account and by which the other 
assumes to do the business and to render an account of it. The 
essence of the matter is that the principal authorises the agent 
to represent or act for him in bringing, or to aid in bringing, the 
principal into contractual relation with a third person. The 
element which differentiates an agent from a person in the 
position of the defendant, is the recognition of the derivative 
authority of the agent. We are unable to hold, as we have 
already stated, that the defendant was authorised by the plaintiff 
to act on his behalf in relation to the mortgage-transaction. We 
may further observe that even if some reliance was placed by 
the plaintiff on the defendant, that would not necessarily make the 
defendant liable to the plaintiff for loss incurred by reason of the 
insufficiency of the security. Itis neither alleged nor proved 
that there was any deceit on the part of the defendant, and in 
the absence of deceit, it is impossible to fix liability on him. 
This view is supported by the decision in the case of Dartnall v. 
Howard (1). In that case it was pointed out by Chief Justice 
Abbot that the mere fact that plaintiff employed the defendant 
in laying out or investing a sum of money and that the defendant 
undertook and promised to perform and fulfil that duty and that 
injury resulted by reason of the insufficient security is not 
sufficient to make the defendant liable. The learned Chief 
Justice observed : “Can we say that itis the absolute duty of 
any person so employed without pay and without remuneration, 
can we under this circumstance say that it is the absolute duty 

(1) (1825) 4 D, & C, 815. 
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not to take a security of an, insufficient nature? The only duty 
that is imposed under such retainer and employment as is here 
mentioned, is a duty to act faithfully and honestly, and not to be 
guilty of any gross or corrupt neglect in the discharge of that 
which he undertakes to do ; but a man may, when acting most 
faithfully and honestly, happen to take insufficient security 
without gross or culpable negligence on his part : he may have 
been misled, he may have beeu deceived, he may have taken 
such care as an ordinary man would take with regard to the 
subject matter entrusted to him, and yet doing all that, his 
endeavours may have failed and it may so happen, the security 
may, without his knowledge and against his will, have turned out 
to be insufficient." In the present instance, the plaintiff himself 
invested in the mortgage transaction an equal amount with the 
defendant, and there is no foundation for the suggestion that 
there was either gross negligence or deceit on his part. It was 
assumed in the argument addressed to us on behalf of the 
appellant that if it could be established that the defendant had 
taken part in the mortgage transaction on behalf of the plaintiff 
and that loss had resulted to the -plaintif from the transaction, 
the defendant would be liable. 
founded. 


This, however, is clearly un- 
It is not disputed that a solicitor who has been 
employed as such in a transaction for investment of money may 
be liable for negligence in lending money on insufficient security. 
[Craig v. Watson (1),and Pretty v. Fowke (2).] But it does not 
follow that the liability of a solicitor does not vary with the 
extent of the part he is employed to take in the transaction. 
As was: pointed out by Mr. Justice Kekewich in Doody v. 
Watson (3), a solicitor in a mortgage transaction may be employed 
either, (I) to invest in a particular mortgage, or (2) to find 
securities to be-approved by the client and then invest the 
money, or (3) to find securities and invest the money, the client 
taking- little or no part in the business. No relation of trustee 
and cestut que trust exists between the parties in the first two 
events, and the liability 1s evidently quite different in the third 
case from that in the other two. The case of the plaintiff as 
laid in the plaint and as sought to be made out in the Court 
below was that the defendant acted as legal adviser and that his 
liability fell within the last of the three classes just mentioned. 
That case, however, has clearly failed. The plaintiff is conse- 


(1) (1845) 8 Bear. 427. (2) (1887) 8 T. L, R. 845. 
(3) (1888) 39 Ch. D. 178 at-185. 
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quently not entitled to make the defendant liable upon that 
footing. The classification stated by Mr. Justice Kekewich is 
wellestablished and based on intelligible grounds. See Mare v. 
Louis (D, Power v. Power (2 and Hamilim v. Lane (3). In 
the first of these cases, the plaintiff gave a sum of money to a 
firm of solicitors to invest upon freehold security ; they found a 
security and invested the money upon it. The security turned 
out valueless. It was ruled by Vice-Chancellor Chatterton that 
the giving. of the money to the solicitor for the purpose of 
general investment did not in itself create the relation of trustee 
and cesius gue trust so as to make the solicitor liable as trusteé 
for a deficiency in the security, and as this was a single isolated 
transaction, an action for an account as between principal and 
agent could not be maintained as against the solicitor. In the 
second case, it was ruled by the same learned Judge, that where 
there is not merely an agency between the parties but a super- 
added fiduciary relation, the remedy of the principal who is 
then also the ceszuz gue trust is not one arising merely from 
contract, or duty springing from such contract, where a common 
law liability would alone exist, but is-one to be dealt-with-on the 
equitable relation of trustee and cestus que trust. -The third 
case was one which fel within the third of the three classes 
mentioned by Mr. Justice Kekewich in Doody v. Watson- (4); 
but -it is‘ important as showing that the decision would be 
different if the plaintiff is shown to have known and approved 
of the investment. In the case before us, the evidence proves 
that even though the plaintiff may have obtained the advice of 
of the defendant; he knew and approved of the security, and 
consequently cannot make the defendant responsible. On these 
grounds, we must hold that so far as the mortgage transaction 
is concerned, -the plaintiff cannot ‘successfully call upon the 
defendant to recoup him any loss which he may have sustained by 
reason of the-insufhciency of the security. l = 
As-regards the liability of the defendant under the power of 
attorney executed in his favour on the 2nd March. 1894, it has 
.not been denied by his learned vakil that he was liable to render 
an account; but he took up the position that accounts had 
been rendered and had been accepted by the- plaintiff. 
In our opinion this contention is amply sustained by- the 
evidence on the record. It appears that after the execution 


webs Wak 
(1) (1869) I. B. 4 Eq. 219, . )QG) (1890) 25 L. B. Ir. 188. i 
- (9 Q881)-I3L, R. lr. 281. - (4) (1888) 39 Ch. D. 178 at 185 -` - 
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proceedings had been taken out and after the plaintiff had 
discovered that they were more or less infructuous and were 
sure to involve him in loss, he became anxious to obtain an 
account from the defendant. On the 28th October 1898, the 
defendant offered to render an account to the plaintiff, and 
shortly after repeated the offer. In December 1899, the plaintiff 
proposed arbitration and in May of the following year he named 
two‘ persons, Khetra and Sham who, he suggested, might be 
empowered, to settle the accounts. After prolonged corres- 
pondence, the whole of which has not been produced but the 
substance of which may fairly be gathered from the portion 
on the record, in July 1900, the parties agreed that Shama 
Charan Laha was to be invited to look through the accounts. 
The oral evidence proves conclusively that about September 
and October 1900, the plaintiff with the assistdtice of Shama 
Charan, examined the whole of the accounts which in his opinion 
showed that he had received Rs. 700 in excess of what he 
was entitled to get. He appears to have given out this fact, 
and when the plaintiff heard of it, he at once inquired of Shama 
Charan whether according to him the plaintiff had overdrawn 
to the extent of Rs 700 only. ‘Shama Charan teplied on the 
10th November 1900 and expressed his surprise and astonishment 
that the plaintiff should have given out that Shama Charan had 
found out on adjustment of accounts that plaintiff had overdrawn 
to the extent of Rs yoo only. He further stated that the plaintiff 
had himself gone through the account books and had found the 
accounts furnished to him correct except as to a few items which 
he desired to submit for the consideration of the defendant. 
The defendant thereupon wrote to the plaintiff and asked him to 
explain how he had found out from the accounts that he had 
overdrawn to the extent of Rs 700 only. On the 15th November 
1900, the plaintiff replied and gave an abstract of the accounts 
stating that the accounts as audited by Shama Charan showed 
that the plaintiff had received in excess Rs 700. The defendant 
does not appear to have accepted the view of the plaintiff, that 
the latter had overdrawn to the extent of Rs. 700 only ; and his 
position throughout has been that the plaintiff had overdrawn 
to a much larger extent. The plaintiff, however, was apparently 
satisfied with the examination of the accounts and was content 
to accept the position that he had overdrawn to the extent 
of Rs. 700 only. There was further correspondence between the 
parties in 1901, but there is no tangible suggestion in any of the 


Vou. V1] Htet oot. 


letters that the plaintiff wanted to resile from the position he 
had taken up on the rsth November" 1900 ; and it-was not till 
the plaintiff gave the defendant notice of this suit, that he indi- 
cated in any way that he was not prepared to accept the accounts 
which had been submitted to him in October 1900 and had been 
minutely examined by him for many days with the assistance 
of the clerk of the defendant. Under these circumstances, it is 
contended by the defendant that there has been a settled account 
between the parties and that the plaintiff is not entitled to 
maintan this action. In our opinion, this contention is well 
founded. It is well settled that the requisites for making an 
account settled, depend on the circumstances of each case and 
the mode of dealing between the parties. But although acquiesc- 
ence in accounts furnished, may not, by itself amount to settle- 
ment [Lord Clancarty v. Latouche (1)], where accounts have been 
delivered with opportunity for inspection, where they have been 
duly examined and no exception has been taken, and where they 
have been acquiesced in, they cannot be opened unless upon 
distinct and specific averment of errors properly proved 
[Parkinson v. Hanbury (2).] The principle applicable to cases of 
this description was laid down by their Lordships of the Judicial 
Committee in McKellar v. Wallace (3): " Parties having accounts 
between them may meet and agreeto settle those accounts by 
the ascertainment of the exact balance; and if they mean to 
ascertain the exact balance, it may be necessary for that purpose 
aud probably is necessary in most cases, that vouchers should be pro- 
duced and that all the information which is possessed on one side 
and the other should be furnished in the settlement of those 
accounts ; and if it afterwards turn out that there are errors in 
the account, it is a sufficient ground for opening the account and 
for setting it right ina Court of Equity. If on the other hand, 
persons meet and agree not to ascertain the exact balance but 
agreeto takea gross sum as the balance, a sum which one is 
willing to pay and the other is content to receive as the result 
of those accounts, it is obivious that the production of vouchers 
is entirely out of the question, and errors in the account are so 
also ; for the very object of the parties is to avoid the necessity 
for producing those vouchers upon the assumption that there 
are or may be errors in the accounts so settled. Therefore, it is 
either an account stated and settled in the formal sense of that 


(1) (1810) 1 Ball & B. 420 at 428. (3) (1867) L. B. 2 H. L, 1, 
(8) (1858) 5 M. I, A, 872 ; 8 M, P. O, 878, 
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expression, or it is a case of settlement by compromise. In 
either case it may be vitiated by fraud ; in either case it is good 
for nothing if, either from the collusion of the parties, upon the 
circumstances under which the settlement takes place, it is 
proved in a Court of Equity that the transaction was not so 
fairly and so fully understood between the parties either from 
the confusion in which 1t was involved, or from the misrepresen- 
tations made on the one side orthe other, as it ought to have 
been, and that injustice has been done to either side." It is not 
very material for our present purpose to examine whether in this 
case, the settlement of account was of the first or the second 
kind ; because it is quite clear that it cannot be reopened except 
on the ground of errors or onthe ground of fraud, mistake or 
collusion, none of which was alleged by the plaintiff in the Court 
below. He hason the other hand acquiesced in the accounts 
ever since November 1900. It is shown that the accounts which 
were delivered to him at that time were throughly examined 
and that every opportunity was given to him for investigation. 
Under these circumstanees, it is impossible for him to proceed 
on the assumption that no accounts have ever been rendered. 
It was suggested, however, in reply, by the learned vakil for the 
appellant that an examination of the accounts on the record 
shows that there are errors. We are unable to hold that the 
, plaintiff is entitled to take up this position at the present stage 
of the case. It cannot be disputed that ifa settled account is 
impeached for errors, particular errors must be stated and proved, 
and that the same rule holds even where the account is settled, 
‘errors excepted” [Parkinson v. Hanbury (1) Kinsman vw. 
Barker (2).) As observed by Lord Chelmsford in the former of 
these cases, " where a party seeks to open a settled account, 
there must be some direct, distinct and specific averment 
of errors to entitle the party, to open the account.” Having 
regard to the circumstances of the present case, it was specially 
necessary for the plaintiff to state in his plaint the particular 
items of the account which he challenged. The accounts have 
been spread over so many years and they were so throughly 
examined by the plaintiff that even if any errors were shown, 


.the Court would not be inclined to reopen the accounts in their 
entirety ; the utmost which the Court might have done would 


have been not to give leave to surcharge and falsify gene rally but 


(1) (1867) L. R, 2H. LL (2) (1808) 14 Ves, 579, 
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only to rectify particular items. Zwogood v. Swanston (1), Mauna v. 
Allies (2). The plaintiff, however, has dohe nothing of the kind here. 
He commenced the action on the assumption that no accounts had 
been rendered ; in fact, he ignored the settled accounts. The case 
proceeded in the Court of first instance upon the question of 
the liability of the defendant to render an account, and the appeal 
has been argued before us precisely on the same footing. The 
learned vakil for the appellant in his reply suggested for the 
first time that the case might be tried upon the assumption that 
there was a settled account between the parties which ought 
to be reopened on the ground of errors. To allow the plaintiff to 
change his case at this stage of the proceedings would be 
obviously unfair to the defendant. Ifthe plaintiff had taken up 
in the Court below the position which he now seeks to adopt, 
the defendant would have obtained an opportunity to explain 
the accounts and we are by no means satisfied that if such a case 
had been set up on behalf of the plaintiff, the defendant might 
not have satisfactorily explained what are now alleged to be errors 
in the accounts. In our opinion, the plaintiff is not entitled to 
convert the suit into one for re-opening the accounts on the 
ground of errors contained therein. We must consequently 
hold that the accounts which were rendered to the plaintiff in 
November 1900, which were examined by him in detail, which 
according to him showed that he had overdrawn to the extent 
of Rs. 700 and which have been subsequently acquiesced in by 
him, furnish a complete answer to the claim for the accounts put 
forward in the present litigation. 

We desire to point out that the mode in which this litigation 
has been conducted has led to a great deal of waste of time. 
Where a person seeks an account from another alleged by him 
to be his agent, the first question to be decided is the factum of 
the agency. Jfthat question is decided in favour of the plaintiff, 
the next question to be tried is whether the.defendant as agent 
is liable to be called upon to account. If he answers, that 
accounts have been settled between him and his principal, that 
question ought to be tried next. Ifthe accounts have not been 
settled, they have then to be taken. In suits of this description, 
if liability to account is denied, that is the fundamental question 
to be tried first. It is only after an adverse decision upon this 
question against the defendant, that he may be called upon to 
render an account. Ifthis procedure had been followed as laid 
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down by their Lordships of the Judicial Committee in Murrinath 
Rai v. Krishna Kumar Bakshi (X), a great many irrelevant ques- 
tions pút to the witnesses in examination-in-chief and in cross- 
examination might have been avoided. 

In the view we take of the matter, the claim of the plaintiff 
is entirely unfounded and has been rightly dismissed by the 
Subordinate Judge. 
missed with costs. 


The appeal consequently fails and is dis- 


A. T. M. Appeal dismissed, 


(1) (1886) I. L, B 14 Cale, 147. 


CIVIL RULE. 


Before Mr. Fustice Harington and Mr. Justice Brett. 
UMATUL FATIMA 


v. 
NEMAI CHARAN BANERJI.* 


Bengal Tenancy Act (VIII of 1855), Seo. 171, ot. 
Possession, delivery of. 


(1) (e)—Depositor— 


A person, who has made a payment under section 171 of the Bengal 
Tenancy Act, is entitled to be placed in possession of the tenure, upon applica. 
tion to the execution Court, and he is not bound to bring a regular suit to 
obtain possession, 

An encumbrancer whose interest ig not voidable, because the decree under 
execution is in favour of a co-sharer landlord and operates as a mere money 
decree, is not entitled to make a deposit and to obtain possession under 
section 171 of the Bengal Tenancy Act. 

Application by the mokuraridar. 


Application under section 171 of the Bengal Tenancy Act. 

The facts appear sufficiently from the judgment. 

Moulvis Syed Shamsul Huda and Mahomed Habibullah 
for the Petitioners. 

Babus Lall Mohan Doss and Atul Chandra Dutt for the 
Opposite-party. 


The judgment of the Court was delivered by 


Brett J,—The petitioner in this case is the mokuraii tenant 
of a certain mouzah and a suit appears to have been brought 
against her by the 8-anna landlord of the estate to recover an 


* Civil Rule No 3124 of 1908 against the order of Babu Upendra Nath 
Bose, Subordinate Judge, Gaya, dated the 26th August 1903. 
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8-anna share of the rent due under her mokurarilease. In the 
same suit, the landlord also included certain other sums due 
to her from the petitioner under a separate ekrarnamah exe- 
cuted between them. It appears that the landlord was not 
only the proprietor of 8 annas of the estate, but had also 
acquired by inheritance an 8-anna interest in the mokurari 
granted of all the mouzabs included in the estate. The remain- 
ing 8-anna interest was with the present petitioner. A partition 
or arrangement seems to have been come to between the 
8-anna landlord as mokuraridar and the petitioner by which 
certain separate villages were made over to each of them in 
which they were to hold the entire mokurari interest but as 
the profits of the villages made over to the petitioner, were in 
proportion larger than those made over to the landlord, an 
agreement was come to whereby the present petitioner was to 
pay to the 8-anna landlord, a certain share of the profits which 
she received from her dur-mokuraridars. The decree was to 
recover the 8-anna share .of the mokurari rent due to 8-anna 
landlord and also this share of the dur-mokurari profits due 
under the agreement. Execution of this decree was taken out 
and thereupon the present opposite party who is found to be 
a mortgagee of the petitioner paid in the amount due under 
the decree. He then put in an application under clause (c), 
sub-section (1), section 171 of the Bengal Tenancy Act, and 
applied to be placed in possession of the tenure as mortgagee 
of the tenant under that section. The application was con- 
tested by the present petitioner in the Court of the Subordinate 
Judge, but the Subordinate Judge disallowed the objections and 
passed an order making over possession of the tenure to the 
present opposite party and directing that he should hold it as 
mortgagee of the tenant until the amount paid by him in satis- 
faction of the decree should have been discharged. Against this 
order, the present petition was preferred to this Court anda 
Rule was issued in the following terms. The opposite party was 
toshow cause why the order of the Court below giving him 
possession under clause (c), sub-section (1), section 171 of the 
Bengal Tenancy Act should not be set aside on the grounds, 
frst, that the decree in execution of which the tenure in 
question was advertized for sale not being a decree for 
arrears of rent such as Chapter XIV of that Act contemplates, 
the section in question was inapplicable to the case, and second, 
that the Court below was wrong in putting the opposite 
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party in possession simply on an application by him under that 
section. 

We have heard the learned pleaders on both sides in support 
of, and showing cause against this Rule, and we are of opinion 
that the Rule must be made absolute. 

Dealing with the second point taken in the Rule frst, namely 
that the Court below was wrong in putting the opposite party 
in possession simply on an application made by him under 
clause (c), sub-section (1), section 171 of the Bengal Tenancy 
Act, we may observe that we are of opinion that the Subor- 
dinate Judge has correctly. interpreted the meaning of that 
section. We think that there is nothing in the section itself 
to indicate that it is necessary that a person who has paid 
money under the section should bring a separate regular suit 
to obtain possession. We are of opinion that it was the inten- 
tion of the Legislature that, on payment of the sum, the 
person making the payment should, on application to the Court, 
be entitled to be placed in possession of the tenure, and we 
think that, to hold the contrary view, namely, that such a person 
should be bound to bring a regular suit to obtain possession 
would, in fact, defeat the object of the section itself. So far, 
therefore, as that part of the Rule is concerned, we discharge it. 

But we are of opinion that, on the first point, the Rule 
should succeed. The opposite-party does not appear to have 
been a stranger to the estate in question. He had taken a 
mortgage of the mouzah from the petitioner and there is nothing 
to lead us to suppose that he was not aware of the circumstances 
under which the estate was held and the mokuraris had been 
granted. In this state of things, as he was, in our opinion, 
aware of the circumstances or certainly could have, by due 
enquiry, become aware of the facts, we think that, as matters 
stand, he was not entitled to come in under clause (c), sub- 
section (1), section 171 of the Bengal Tenancy Act. The decree 
against the tenant petitioner was obtained by an 8-anna land- 
lord and, under such a decree, the landlord could only put 
up to sale the right, title and interest of the tenant and could 
not bring the whole tenure to sale under section 159. The 
interest which the opposite ,party as mortgagee had in the 
mokurari would not have been voidable upon such a sale and, 
therefore, the conditions requisite to entitle him to come in 
under section 171 do not appear in this case to have existed, 
Such being the case, he had no right to make the payment 
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under sub-section (1) section 171, nor under clause (c) of that 
sub-section to apply to be placed in possession of the tenure 
until the money which he had paid in satisfaction of the decree 
was repaid to bim. We think, therefore, that the Subordinate 
Judge was wrong in granting the application made by the 
opposite party to be placed in possession of the tenure and we 
direct that the Rule be made absolute and that the order 
directing that possession of the tenure be given to the opposite 
party be set aside. If the petitioner has been deprived of 
possession, she should be restored to possession. The petitioner 
will be entitled to the costs of this Rule which we assess at 
three gold mohurs. 


B. M. Aule made absolute. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersz. 


RAM NARAIN ROUTH AND OTHERS 
v. 
LAL DAS ROUTH AND OTHERS,” 
Bengai Tenancy Act (VIII of 1885), Seo. 171, cl. (1) (0)—Remedy of the 
person paying the money to sace the property from sule. 


Although the depositor under section 171 of the Bengal Tenancy Act is 
entitled upon application to the execution Court to obtain delivery of possession 
as against the judgment-debtor who isa party to the proceedings, he 18 not 
entitled to an order for deliveiy as against a person who 184 stranger to tho 
proceedings ; against such a person his remedy 18 by a regular suit. 

Umatul Futima v. Nemar Chandia Baneri (V) considered. 


Mortgagee of a portion of the holding is the Petitioner. 
Application under section 171 of the Bengal Tenancy Act 
to the execution Court to deliver possession. 


The facts and arguments appear sufficiently from the judg- 
ment of the Court. 

Babu Lachms Narain Singh for the Petitioners. 

No one appeared for the Opposite Party. Co AW, 


The judgment of the Court was delivered by 


Mookerjee J.—This Rule raises an important question on 
the construction of section. 171 of the Bengal Tenancy Act. 
The circumstances leading up to the application to this Court 
are not in controversy. The petitioners allege that one Babu 
Rajaram brought a suit for rent against some of the opposite 


* Civil Rule No. 2487 of 1907, against an order of Babu Surendra Nath 
Mookerjee, Munaiff of Patna, dated the 20th May 1907 


i) (18.4) 6 C, L, J. 692. 
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party in respect of a holding over a portion of which the peti- 
tioners held a zurpeshgi lease under a deed executed on the 21st 
July 1900. The landlord obtained a decree, and took out 
execution, and the holding was advertised for sale. The peti- 
tioners with a view to protect their interest, which would be 
voidable upon sale, deposited the decetal amount, on the 2oth 
June 1906, in accordance with the provisions of section 171 
of the Bengal Tenancy Act. They then made an application 
to the execution Court on the roth May 1907 and prayed that 
they might be placed in possession of such portion of the hold- 
ing as was not covered by their zurpeshgi. On the zoth May 
1907 the Munsiff held that the applicants could not obtain a 
summary order for possession, and that their remedy was by a 
regular suit for recovery of possession. It is this order which we 
are invited to revise on the ground that the petitioners were 
entitled to be placed in possession of the holding under clause 
(c) of section 171 of the Benal Tenancy Act, and that the Court 
below has refused to exercise a jurisdiction vested in it by law. 
The question, therefore, which calls for decision is whether, 
when a deposit is made under section 171 of the Bengal Tenancy 
Act, the depositor is entitled upon application to the execution 
Court, to be placed in possession of the holding advertised 
for sale. 

Section 171 provides that when a teuure or holding has been 
advertised for sale under Chap. XIV of the Bengal Tenancy Act 
in execution of a decree for arrears of rent, any person who has 
in the tenure or holding an interest which would be voidable 
upon the sale, may pay into Court the amount requisite to 
prevent the sale; the amount so paid is to be deemed a debt 
which carries interest and is secured by a mortgage of the tenure , 
or holding ; and such mortgage takes priority of every other 
charge on the tenure or holding other than a charge for arrears 
of rent. The section then lays down that the person who has 
made the deposit ‘shall be entitled to possession of the tenure 
or holding as mortgagee of the tenant, and to retain possession 
of it- as such until the debt, with the interest due thereon has 
been discharged." The provisions of the section however do not 
affect any other remedy to which the depositor may be entitled ; 
in other words, the remedy is in addition to and not in substitu- 
tion for any other remedy open to the depositor. 

Itis argued by the learned vakil for the petitioners, that 
the applicants are entitled to an order for delivery of possession 


Vor. VI.] HIGH COURT. 


of the tenure advertised for sale, merely upon an application to 
the execution Court. It must be bbserved, however, that the 
section does not expressly provide that the depositor is so entitled 
to be placed in possession upon application to the execution 
Court. To determine whether the interpretation sought to be 
put upon the section on behalf of the petitioners is well founded, 
it is necessary to refer for a moment to the history of the legisla- 
tion on the subject. Section 171 of the Bengal Tenancy Act 
replaces section 62 of Act VIII (B. C.) of 1869 which, in its 
turn, took the place of section 6 of Act VIII (B. C.) of 1865. 
The provisions in the Acts of 1865 and 1869 were practically 
identical and were to the following effect: “If the sum due 
under the decree together with interest up to the date of 
payment and allcosts be paidinto Courtat any time before 
the sale commences, whether by the defaulting holder of the 
under-tenure or any one on his behalf or any one interested 
in the protection of the under-tenure, such sale shall not take 
place ; and the provisions of section 13 of Regulation VIII of 
1819 for the recovery of the sums paid by a person other than 
the detaulting holder of the under-tenure to stay the sale of the 
under-tenure, shall be applicable to all similar payments made 
under this section." Under this section (section 62 of Bengal 
Act VIII of 1869) 1t was held by a Full Bench of this Court in 
Ambika Debt v. Pranhari Das (1), that an. under-tenant who has 
saved his superior tenure from sale by depositing the amount 
of rent due, not only has the security of the tenure which he 
preserves and of which he can obtain possession on application 
to the Collector, but he has also a right to recover, by an 
ordinary suit the amount deposited by him as a loan. 

Statutory effect is now given to this view by sub-section 2 of 
section 171 of the Bengal Tenancy Act. It must be observed, 
however, that sub-section 1 ofsection 171 introduces important 
variations into the provisions of section 62 of Bengal Act VIII of 
1869 which made the provisions of section 13 of the Putni Regu- 
lation applicable. Clause 4 of section 13 of the Putni Regula- 
tion, to which reference is made, provided that if an under- 
tenant of the second degree makes a deposit in order to stay the 
sale of the superior tenure, and, if he is not himself in arrears, 
the deposit shall be considered as a loan to the proprietor of the 
tenure preserved from sale, and the tenure so preserved shall be 
security for the advance and the depositor shall be entitled, 


(1) (1869) 4 B. L. R. 77 (F. B.) ; 18 W. H. 1 (F. B.) 
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on applying for the same, to obtain immediate possession of the 
tenure of the defaulter in order to recover the amount so advanced 
from any profits belonging thereto. Apart from the fundamental 
distinction that, under section 13 of the Putni Regulation, a 
deposit can be made only by an under-tenant, whereas under the 
Acts of 1865, 1869 and 1885, a deposit can be made by any person 
interested in the tenure or holding, it is worthy of notice that 
clause 4 of section 13 of Regulation VIII of 1819 expressly pro- 
vides that the depositor shall be entitled upon application to 
obtain immediate possession of the tenure of the defaulter. In 
Act VIII of 188z, however, where the language was recast, the 
provision is that the depositor shall be entitled to possession of 
the tenure or holding as a mortgagee of the tenant. It is impossi- 
ble to say that this alteration in language was not intentional. 
In our opinion, the effect of this change is to make it no longer 
obligatory upon the execution Court to place the depositor 
in possession of the tenure or holding saved from sale, and 
it appears to us that there is an intelligible reason for this 
variation. 

Under section 171 of the Bengal Tenancy Act, the deposit 
may be made by any person who has an interest which would be 
voidable on the sale. It is not inconceivable that a question may 
arise as to whether the depositor really has an interest in the 
tenure or holding, and, if so, whether the interest is of a descrip- 
tion which would be voidable upon the sale. Such question may 
be raised by a person other than the decree-holder or the 
defaulter judgment-debtor. For instance, the tenant against 
whor the decree for rent has been obtained, may have previously 
placed somebody else in possession of the holding under a lawful 
agreement, as for instance, under a lease or a usufructuary mort- 
gage so that when a deposit is made under section. 171 by some 
other person who claims an interest in the tenure, the person who 
has derived his title from the defaulter may question the right 
of the depositor. If he does so, a dispute might arise as between 
two persons neither of whom is a party to the execution proceed- 
ings.’ It is hardly conceivable that a question of this character 
could be investigated by theexecution Court, and a summary order 
made for delivery of possession,as against a person who is not a 
party to the rent decree, who claims to hold possession of the 
property under a prima facte good title from the tenant, and who 
denies the existence or validity of the interest claimed by the 
depositor. In such circumstances the execution Court could not 
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very well place the depositor in possession with the result that the 
other claimant is ousted from occupation. i 

Our attention was, however, invited to the decision of this 
Court in the case of Umatul Fatima v. Nemai Charan 
Banerjee (1), where a Division Bench appears to have held that 
there is nothing in section 171, sub-section (1), clause (c) to 
indicate that it is necessary that a person who has paid money 
under this section, should bring a seperate regular suit to obtain 
possession. The learned Judges assumed the intention of the 
Legislature to have been that on payment of the sum, the 
depositor should make an application to the Court to be 
placed in possession of the tenure and observed that the 
contrary view, namely, that such a person should be bound 
to bring a regular suit to obtain possession, would in fact 
defeat the object of the section itself. No reasons are assigned 
in support of this view and the attention of the learned 
Judges does not appear to have been drawn to the material 
difference in language between the provisions of section 171 
and of section 62 of Act VIII (B. C.) of 1869, by which clause 4 
of section 13 of the Putni Regulation was made applicable. 
In our opinion, the view indicated in the case cited, 1s expressed 
too broadly. We are prepared to hold that as against the judg- 
ment-debtor, the depositor can obtain delivery of possession 
by application to the execution Court; but that by such appli- 
cation, the depositor is not entitled to invite the execution Court 
to oust a stranger to the proceeding. If he is met by such a 
stranger, his remedy is by a regular suit for recovery of possession, 
and in such a suit, the person in possession who is sought to 
be ousted may take any appropriate defence and may put the 
depositor to the proof of his alleged title. In other words, as 
soon as a person has made a deposit under section 171 of the 
Bengal Tenancy Act, if he makes an application to the execution 
Court, he is entitled to delivery of possession as against the 
judgment-debtor who is a party to the proceeding. But if 
when the writ for delivery is attempted to be executed, the 
depositor is met by some other person who is in possession, 
such third party cannot be summarily ousted, The judgment- 
debtor isa party to the proceeding, he has admittedly made 
default and by reason of his failure to satisfy the decree obtained 
against him, the holding is advertised for sale. When the 
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tenancy voidable upon the sale, it is open to the judgment- 
debtor to challenge his title, if he so chooses. But if he does 
not take any objection and allows the deposit to be made with 
the result, that the tenure or holding is saved from sale, he 
cannot subsequently resist an application for delivery of posses- 
sion. It would be meaningless to drive the depositor in such 
a case to a regular suit for recovery of possession. This-course 
would not only entail unnecessary delay which is likely to 
defeat the salutary object of this provision of the law ; it would 
also foster an unreasonable multiplicity of suits. When, however, 
the depositor is met by a third person who is not a party to the 
proceeding, other considerations arise. The Legislature could 
not have contemplated, as is plainly indicated by the alteration 
in the language to which we have already adverted, that a 
stranger should be summarily evicted at the instance of a person 
who has made the deposit and whose title he had no opportunity 
to challenge by an appropriate proceeding. 

On the whole, therefore, the conclusion seems to us to be 
reasonable, that although the depositor under section 171 is 
entitled upon application to the execution Court to obtain 
delivery of possession as against the judgment-debtor who is a 
party to the proceedings, he is not entitled to an order for 
delivery as against a person who is a stranger to the proceeding ; 
against such a person his remedy is by a regular suit. 

In the case before us, it is admitted in the petition on which 
the Rule was issued, that a portion of the holding is in the 
possession of the judgment-debtors (opposite party 1 to 3) 
and that other portions are in the possession of opposite parties 
4 and 5, who are no parties to the decree or to the execution 
proceedings. The Court below, however, has not made any 
distinction between the different sets of opposite parties and 
has declined to entertain the application for delivery of posses- 
sion on the broat ground that under section 171, the depositor 
is not entitled to possession upon application to the execution 
Court. As we have already explained, this view cannot be 
entirely supported. 

The result, therefore, is that the Rule is made absolute 
and the order of the Court helow is discharged in part. As 
against the judgment-debtors, opposite parties, who were parties 
to the decree for rent and to the execution proceedings, the 
Rule is made absolute and possession will be delivered to the 
petitioners as against them. As against opposite parties 4 and 5 


Vor. VI] HIGH COURT. 


who were not parties to the decree foy rent or to the execution 
proceedings, the Rule is discharged. As no appearance has been 
entered on behalf of any of the opposite parties, we make 
no order for costs. 


A. T. M. Rule-made absolute and the order of the 
Court below ts discharged in part. 


APPELLATE CIVIL. 


Before Mr. Yusticc Mookeryee and Mr, Fustice Caspersa. 


THOMAS BARCLAY AND OTHERS 
v. 
SYED HOSSEIN ALI KHAN AND ANOTHER.* 


Bengal Tenanoy Act (VIII of 1885). Sea, 171— Withdrawal of money deposited, 
by landlord, effeot of — Transferee, receipt of money from, by landlord — 
Estoppel— Silence 


It is the duty of the landlord to challenge the title of the applicant under 
section 171 of the Bengal Tenancy Act and to deny that he has any interest 
in the tenancy advertised for sale, or that the Interest is of a description which 
would be voidable upon the sale. As his silence is prejudicial to the 1uterest 
of the applicant, he 18 estopped from denying the latter’s title later on. 

Godadhar v. Khetter Mohun (1) and Ram Gobind v. Dwushobhooja (2) 
referred ta. 

If & party makes an application on the allegation that all the elementa 
necessary to make a provision of law operative are present and if this is 
denied, it is not only competent to the Court, but itis its duty, to investigate 
whether all the elements, which give jurisdiction, do as a matter of fact exist. 

Janardhan v. Kali Kristo (3) and Hukum Chand v. Kamalanund (4) 
referred to. 

Tilson v. Radha Dulari (5) distinguished. 

A receipt of money by a landlord from a transferee of his tenant may, 
under certain circumstances, amount to recognition of the transfer. 

Naba Kumari v. Behari Lal (6) referred to. 

No general rule can be formulated ns to when ailence may be unlawful in 
transactions between men at arms length. The presence of the silent party, 
when the transaction takes place. makes a much clear case for estoppel than 
when he is absent. The main test to be applied 18— whether the silence may 


* Appeal from Appellate Decree No 2531 of 1905. against the decision of 
E. Panton, Esq. District Judge of Champaran. dated the 12th September 
1905, affrming that of Khaja Takhijan, Munsiff of Matihari, dated the 19th 
April, 1906. 

(1) (1895) I. L. R. 28 Cale. 393 (396). 

(2) (1905) 3 0. L J. 67; I, L. R. 83 Calo. 927 (041). 

(3) (18607) 7 W. R. 460. (4) (1872) 18 W. R 1965. 

(5) (1897) 2 C. W. N. 68. : 

(8) (1607) 6 C,L.J 122, 11 C. W. N, 865, 4 A.L.J; B. $70; 9 Bom. L R, 846. 
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be attributed as a true cause, not necessarily the entire or even main canse, 
but one of the causes, of the change of position, and whether upon due regard 
to all the circumstances, it is just that the defendants should be prejudiced 
in the manner in which they have been prejudiced by the omission of the 


— plaintiff to speak. 


The doctrine of estoppel ıs invoked upon proof that a wrong has been 
done, or is threatened, on one side, and injury suffered or justly to be appre- 
hended, on the other; parties are only estopped from denying their own 
statements when the denial operates to the injury of another and when their 
conduct did influence the position of that person. Where a party fails to make 
hw nghts known, where fairness and good conscience require that he should do 
80 to protect the interest of others, he cannot be heard as against them to assert 
such rights. An estoppel may be set up as a means to prevent injustice, 
and if the circumstances are appropriate, the estoppel will be 80 moulded as to 
prevent fraud and injustice in whatever form it may present itself. 

Appeal by the Defendants, Second Party. 

Suit to eject the Defendants, Second Party. 

The facts of the case and the arguments appear sufficiently 
from the judgment. 

Babu Dwarka Nath Mitter for the Appellants. 

Mouii Syed Shamsul Huda, Babu Harendra Narayan Mitra 
and Moulvi Mahomed Taher for the Respondents. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—The subject-matter of the litigation which 
has given rise to this appeal, is an agricultural tenancy originally 
held by the first party defendant under the plaintiff-respondent. 
On the 29th October 1903, the first party defendant transferred 
the disputed holding to the second party defendants, who are 
the appellants before this Court. Shortly after this transfer, the 
plaintiff brought an action for rent against the first party 
defendant, who, on the 8th February 1904, filed a written state- 
ment, in which he alleged that he had sold the entire holding. 
The Court, however, held that the landlord had no notice of 
this transfer and was not bound to recognize it and, in this view 
of the matter, made a decree for rent in fayour of the plaintiff. 
The plaintiff took out execution of the decree and the holding 
was advertised for sale. On the 8th September 1904, the second 
party defendants made an application to the execution Court 
under section 171 of the Bengal Tenancy Act for leave to deposit 
the decretal amount with a view to prevent the sale which 
had been advertised. In this application, they stated that they 
had purchased the holding for Rs. 105, on the 29th October 
1903, under a conveyance which was attached to the application ; 
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they also alleged that, if the sale was held, their interest would 
be greatly prejudiced ; they accordingly prayed that the Court 
might prepare an account of what was due and that they might 
be permitted to deposit the amount in the Treasury so as to 
save the property from sale. An account was then prepared and 
the money was duly deposited. An application was made on the 
same date, on behalf of the landlord, in which it was stated 
that the decretal amount had been deposited by the second 
party defendants, and it was prayed that the Court might direct 
the amount to be paid out to the decree-holder. This was done 
and the landlord withdrew the money in full satisfaction of his 
decree 

On the 17th September 1904, the landlord commenced the 
present action to eject the second party defendants on the 
ground that the disputed holding was not transferable according 
to custom and usage, and that they had acquired no interest 
therein by their purchase and were in reality trespassers without 
any title or right to possession. The claim was resisted, subs- 
tantially, by the second party defendants, who alleged that the 
holding was transferable, that their purchase of the 29th October 
1903, had created in their favour a good title, and that, in any 
event, the plaintiff was estopped by reason of his conduct in 
the proceedings under section 171 of the Bengal Tenancy Act 
from ejecting the defendants. 

The Courts below have concurrently made a decree in 
favour of the plaintiff; they have found in his favour that the 
holding was not transferable by usage or custom, and they have 
also held that there was no estoppel in favour of the defendants, 
inasmuch as it was no part of the business of the landlord to 
enquire into the nature of the interest which, it was sought 
to protect, and the withdrawal by him of the sum deposited 
cannot be taken to imply a knowledge of that interest, much 
less an acquiescence on his part in its validity. The second 
party defendants have now appealed to this Court, and on their 
behalf the only substantial question of law, which has been 
argued, is that there is an estoppel in their favour. 

Section 171 of the Bengal Tenancy Act provides that when 
any person having, in.a tenure or holding advertised for sale 
under Chapter XIV, an interest which would be voidable upon 
the sale, pays into Court the amount requisite to prevent the 
sale, the amount so paid by him shall operate as a mortgage 
entitled to priority over all cbarges other than a charge for 
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arrears of rent and such person shall be entitled to possession 
as mortgagee and to retain possession till the debt has been 
discharged. It is obvious that no person is entitled to claim 
the benefit of this section unless he has an interest in the 
tenancy advertised for sale, an interest which would be voidable 
upon the sale. Itis equally clear that the proceeding is one 
to which the landlord is a party, for the result of an order in 
favour of the applicant is a stay of the sale and satisfaction of 
of the decree under execution. It is open, therefore, to the 
landlord to challenge the title of the applicant and to deny 
that he has any interest in the tenancy advertised for sale, or, 
that the interest is of a description which would be voidable 
upon the sale. 

In the case before us, no question arises that, if the second 
party defendants had any interest in the tenancy, it would have 
been voidable upon the sale, for, as ruled by this Court in 
Chundra Sakat v. Kali Prosanno Chuckerbutty (1), a person, who 
has acquired an interest in a tenancy by exchange, is liable to 
have his interest annulled upon application made by the purchaser 
under section 167 of the Bengal Tenancy Act. The only possible 
question in controversy, therefore, between the parties could be 
whether the second party defendants had any interest in the 
holding. If the case for the plaintiff is true, the defendant had 
no interest, because they had professed to acquire by purchase 
a holding which was not transferable by custom or usage. 

Upon these facts, the question arises whether it was the duty 
of the plaintiff to question the title of the second party defendants 
in the proceedings under section 171 of the Bengal Tenancy Act. 
The answer to this question must depend upon this, namely, 
whether it was the duty of the plaintiff landlord to speak ; if so, 
his omission to do so might, under certain circumstances, create 
an estoppelagainst him. The elements to be considered, in this 
connection, are, //rs/, whether there was a disregard of a duty to 
speak, in other words, whether silence was a breach of such duty ; 
secondly, whether the second party defendants, on the faith of 
such silence, have changed their position to their prejudice ; 
thirdly, whether the plaintiff had reasonable ground for anticipa- 
ting some change of position upon the faith 6f his silence ; and, 

Fourthly, whether the change of position has been reasonably 
consequent upon his failure to speak when it was his duty to 
speak. Nov, it is true that no general rule can be formulated 


(1) (1893) I. L, R. 28 Cale. 254 (356). pe 
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as to when silence may be unlawful in transactions between men 
at arms length, but this much is beyond dispute, that the pre- 
sence of the silent party, when the transaction takes place, 
makes a much clearer case for estoppel than when he is absent. 
The main test to be applied is whether the silence may be attri- 
buted as a true cause, not necessarily the entire or even main cause 
but one of the causes of the change of position, and whether upon 
due regard to all the circumstances, it is just that the defendants 
should be prejudiced in the manner in which they have been 
prejudiced by the omission of the plaintiff to speak ; in other 
words, it may well be said that where there has, in fact, been a 
change of position, the silence has amounted to an active agency 
and misled the opposite party to his prejudice. 

Now, in the case before us, there can be no possible contro- 
versy that the position of the second party defendants has been 
seriously prejudiced by the silence of the plaintiff. If the plaintiff 
had asserted his title, and denied the right of the second party 
defendants to make an application under section 171 of the 
Bengal Tenancy Act, the result would have been a summary 
inquiry by the execution Court into the question whether those 
applicants had any interest within the meaning of that section, 
There can be no possible dispute that, if a party makes an appli- 
cation on the allegation that all the elements necessary to make 
a provision of law operative are present, and ifthis is denied, it 
is not only competent to the Court, but it is its duty, to investi- 
gate whether all the elements, which give jurisdiction, do asa 
matter of fact exist. [see S'anardhan Ganguh v. Kali Kristo 
Thakur (1), Hukum” Chand v Kamalanand (2).] If, therefore, 
the plaintiffs had raised the question in the proceeding under 
section 171, and if it had been determined against the then appli- 
cants, what would have been their position ? They would not 
have been allowed to make the deposit to satisfy the decree and 
to stay the sale. The sale would have taken place, and if the sale 
proceeds amounted to more than what plaintiff was entitled to 
recover, the balance would have gone to the defendants, for as 
between them and their vendor, there could not be any question 
that the transfer was operative [Bhagirath v. Hafizuddin (3).] 
The net result, therefore, would. have been that they would 
have, at most, lost the holding, which they had purchased, but 
probably recovered a portion of the purchase money. But what 


(1) (1895) I. L R. 23 Cale. 393 (896) (2) (1905) I. L. R. 88 Cale, 927 (941) 
(3) (1900) 4 C, W, N. 679. 
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is the position in which they now find themselves by reason of 
the silence of the plaintiff in the proceedings under section 171? 
If the plaintiff is not barred by the doctrine of estoppel, he 
recovers the holding. The appellants, therefore, lose the money 
which they paid as consideration for their purchase and they also 
lose the whole of the sum which they deposited under section 
171 of the Bengal Tenancy Act to prevent the sale of the 
disputed property. There can be no possible question, therefore, 
that the silence of the plaintiff has prejudiced the defendants. 

It may, further, be observed that such silence has probably 
benefited the plaintiff. The effect of the deposit under section 
171 was the satisfaction of the decree held by him. Ifthe decree 
had not been satisfied in this manner, and if he had proceeded to 
sell the holding, he might not have realized the whole of the 
decretal sum, or there might have been protracted litigation 
under sections 244 and 311 of the Code of Civil Procedure to 
set aside the sale. The obvious result of the whole transaction, 
therefore, is that, if the plaintiff is now allowed to deny that the 
holding was transferable, and that the defendants have acquired 
an interest therein by purchase, the defendants are manifestly 
prejudiced and the plaintiff gets an advantage which cannot be 
justi&ed upon any intelligible principle. How can it be denied 
then that this is pre-eminently a case where the doctrine 
of estoppel should be applied ? 

The view we take is supported by the cases of Gadahar 
Banerjee v. Khetter Mohan Sarma (1), and Ramgobind Roy v. 
Dushobhoya Devi (2), [where the deposit was made under sec- 
tion 6 of Act VIII of 1865, B.C. which is analogous to section 171, 
Bengal Tenancy Act]; these were referred to apparently with 
approval, and certainly without dissent, in the case of Rasamoy 
Purkatt. v. Srinath Moyra (3). That receipt of money by a 
landlord from a transferee of his tenant may, under certain 
circumstances, amount to recognition of the transfer, is clear 
from the decision of their Lordships of the Judicial Committee in 
Naba Kumart v. Behari Lal (4). The case of Wilson v. Radha 
Dulari (5) upon which reliance was placed on behalf of the 
respondent, is clearly distinguishable. In that case, the deposit 
had been made by the tenant in his own name and an allegation 
was made in his petition that he had procured the money by a 
sale of his holding. That was clearly a case in which no duty 


(1) (1867) 7 W. R. 460. (3) (1902) 7 C. W. N. 132. 
(2) (1872) 18 W. R. 195. (4) (1907) 11 O, W. N, 865. 
(5) (1897) 2 C. W, N. 68. 
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could be imputed to the landlord to speak, as the deposit was not 
made by the transferee. The landlord indeed could not raise 
any objection. We must, consequently hold, upon the circums- 
tances which have transpired in the present case, that the 
doctrine of estoppel is applicable. That doctrine, as is well 
established, is allowed to be invoked upon proof that a wrong 
has been done, or is threatened, on one side, and injury suffered, 
or justly to be apprehended, on the other; parties are only 
estopped from denying their own statement when the denial 
operates to the injury of another and when their conduct did 
influence the position of that person. Where a party fails to 
make his rights known, where fairness and good conscience 
, require that he should do so to protect the interest of others, 
he cannot be heard as against them to assert such rights. NO 
doubt the doctrine of estoppel may shut out the truth in a 
particular case and has, on this ground, been declared to be 
odtous, yet it must not be forgotten that it is applied only when 
utterance would be a denial of a professed representation, active 
or passive, on the faith of which other persons have dealt or 
expended their money. It is a doctrine, when properly under- 
stood and applied, that shuts out the truth in order to prevent 
fraud and falsehood and imposes silence only when the party 
in conscience and honesty should not be allowed to speak. 
There can be no question that an estoppel may be set up as 
a means to prevent injustice, and if the circumstances are 
appropriate, the estoppel will be so moulded as to prevent fraud 
and injustice in whatever from it may present itself. Judged by 
these tests, there can be no question that the plaintiff ought 
not to be allowed to assert his title to ejectment and thus gain 
an unconscionable advantage at the expense of the defendants. 

It was suggested by the learned vakil for the plaintiff- 
respondent, that there would be no room for the application of 
the doctrine of estoppel, if the second party defendants purchased 
the holding with full knowledge that it was non-transferable, for 
if they had knowledge or means of knowledge of the true state 
of the title and had not relied upon the conduct of the plaintiffs, 
the injury from which they suffer cannot be properly attributed 
to the silence of the plaintiff. There is no foundation, however, 
for the suggestion that the second party defendants acted with 
full knowledge and made a speculative purchase of a non- 
transferable holding. Their case throughout has been that the 
holding was transferable; they asserted this character of the 
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holding at the earliest opportunity in the proceedings under 
section 171; they produced their conveyance in support of 
their assertion, but the plaintiff, though he had ample oppor- 
tunity, did not controvert their allegation, They have asserted: 
the same position in the present litigation and have produced a 
mass of evidence to show that agricultural holdings are trans- 
ferable by custom or local usage in that part of the country. 
Though this evidence has been held by the Courts below to 
be insufficient to establish the alleged custom or usage, there 
is no possible ground for the suggestion that the appellants 
have not acted throughout in good faith and are not entitled 
to the protection of the principle of estoppel. On this ground, 
the conclusion seems to us to be irresistible that upon the 
broadest principles of justice, equity and good conscience, the 
plaintiff should not be now allowed to assert and prove that 
the holding was non-transferable and that the defendants have 
not acquired any right therein by their purchase. The plaintiff 
cannot now be heard to say, after he has obtained the full 
benefit of the money deposited by the defendants, that they had 
no title to the disputed holding and were not competent to make 
a deposit under section 171. 

The result, therefore, is that this appeal must be allowed 
and the decrees made by the Courts below discharged. The 
suit will stand dismissed. Each party will bear his own costs 
throughout the litigation, because it appears that only a portion 
of the proceedings under section 171 was produced by the 
defendants in the Court of first instance, and it was not till 
this Court sent for the entire records, that it became manifest 
that the plaintiff was barred by the doctrine of estoppel. 


ALT. M. Appeal allowed, 
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Before Mr. Justice Rampini and Mr. Fustice Brett. 


HABIBULLAH Om. 
v. 1901. 
JUGDEO SINGH AND OTHERS." Maroh 87. 


AMortgage— Purohaser in execution of mortgaga-deoree — Precious purohaser of 3 
moi tgagor's right not made a party to the mortgage sud, right of. 


A purchaser in exeentlon of n mortgage decree has no right to retain 
possession of the property obtained through Civil Court against a purchaser 
of the equity of redemption, who was not a party in the suit on the mortgage, 
and who had obtained and remained in possession till the sale in execution of 
the decree in the mortgage auit. 

Ram Kant Hoy v, Ra) Kishore Deb (1), Murugaser v. DeLoysu (9) and 
Aasumunnrissa v Nilratana (3) distingmshed, 


Appeal by the Plaintiff. 
Sut for possession. 


The facts of the case appear sufficiently from the judgment 
of the Court. 

Atouluts Mahomed Yusuf and Sowghat Al: for the Appellant. 

Babu Lal Mohan Doss for the Respondents. S 


The jadgment of the Court was delivered by 


Rampini J.—This is an appeal from a decision of the 
District Judge of Gya, dated the 24th of September 1898. 

The suit out of which the appeal arises is a suit to obtain khas 
possession of certain property. The plaintiff alleges that he pur- 
chased the property in dispute at a sale held for arrears of Road 
and Public Works Cesses by the Collector of Gya. At this sale, 
he purchased the rights of the owner of the property, which were 
then limited to the rights of a mortgagor, as the owner had 
previously mortgaged the property in favour of the defendant. 
The plaintiff obtained a sale-certificate and got possession from 
the Collector of Gya on the 11th of August 1894. He then 
subsequently applied to be registered as proprietor, but the 
defendant not successfully objected to his name being registered, 
on the ground that he himself had purchased, and had obtained 
possession of it at a sale of a civil Court in execution of a decree 
obtained by him on a mortgage bond in respect of the same 
property. The mortgage was of date prior to the plaintiff's 


* Appeal from Appellate Decree No. 2614 of 1898, against the decree of 
E G. Drake Brockman, Esq, Officiating District Judge, Gaya, dated the 24th 
September 1898, reversing that of Babu Purna Chandra Ghose, Munsiff, Gaya, 
dated the 13th July 1898. 7 
(1) (1875) 24 W. R., 94. (2) (1891) A. C. 09, 
(3) (1881) I, L, B. 8 Cale. 79, 
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, purchase ; but the defendant sued upon this mortgage and 


obtained a decree, dated the 28th February 1895. In the suit 
in which he obtained this decree, he, however. did not succeed 
in making the present plaintiff a party. The lower Courts have 
therefore found that the plaintiff was not bound by these 
proceedings. 

The defence of the defendants is that they are entitled to 
retain possession of the property, having obtained possession of 
it through the Civil Court, in execution of their decree and 
having purchased it at the sale held in execution of that decree 
on the 26th of September 1896. 

The Court of first instance gave the plaintiff a decree. 

The District Judge, against whose decision this appeal is 
now preferred, has dismissed the plaintiffs suit and held that he 
is not entitied to possession. lle has found that the plaintiff is 
not bound by the proceedings instituted by the defendant No. 1 
upon his mortgage, because the plaintiff was not a party to those 
proceedings and was not represented in them. Then he has 
held that the doctrine of /s pendens does not affect the plaintiff, 
as that mortgage suit ended in a compromise, and, therefore, it 
was not a contentious case, and, accordingly the purchaser, 
pendente lite is not bound. And in support of this view, he has 
cited the case of Vythinadayyan v. Subramanya (1). But the 
learned Judge has held that the plaintif by his purchase has 
merely acquired the right and title of the judgment-debtors 
in the disputed property, and, is, therefore, not entitled to bring 
a suit for possession against the mortgagee. And he adds that 
“the plaintiff might have sued on his right to redeem or for other 
reliefs, but not for the relief sought in this suit, which is one of 
out and out possession and for which a decree has been granted." 

The plaintiff now appeals to this Court, and on his behalf 
it is contended, that the District Judge is wrong inasmuch as he 
has overlooked the fact that the plaintiff obtained possession from 
the Collector on the 11th of August 1894, and apparently 
remained in possession up till at least the 26th September 1896, 
the date of the defendant's purchase in execution of his mortgage 
decree. The plaintiff alleges that he was dispossessed in the 
course of registration proceedings, which could not possibly have ; 
the effect of dispossessing him, as the registration authorities 
are not entitled to dispossess any one or to transfer possession 
of any property. 

(1) (1889) 1. L, R, 12 Mad, 439. 
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The defendants, however, say that the plaintiff was not 
turned out of possession by the registration proceedings. but was 
turned out in the course of the execution of the decree which 
the defendant No. 1 obtained upon his mortgage. 

Now,ifthis were so, it is clear that the plaintiff was wrong- 
fully turned out of possession, inasmuch as he was no party to 
the mortgage suit, and the defendant, in execution of the decree 
obtained in that suit, could not rightly turn him out, seeing that 
he was not affected by any decree given in it. 

We, therefore, think that in this case the plaintiff is entitled 
to the decree for possession given him by the Court of first 
instance. 

The defendant is himself to blame. He should have made 
the plaintiff a party to the proceedings in the mortgage suit. 
He did not do so, or rather, he did not succeed in making him a 
party ; and, therefore, if he wishes to turn him out, he must 
bring another suit for the sale of the property, making the plain- 
tiff a party to the suit. 

The pleader for the respondent calls our attention to certain 
cases. The first of these is the case of Ramkant Roy v. 
Raj Kishore Deb (1). That case appears to be perfectly different 
from the present case, because the plaintiff in that suit obtained 
his right to the property from one Khoorsidunnessa, who never 
seems to have obtained possession of the property from her 
vendor, Amar Chand, and Ramkant Roy, the defendant in that 
suit, seems to have been rightfully in possession of the property, 
and, therefore, was held entitled to retain it. Had the defendant 
in this case obtained possession rightfully before the plaintiff 
had taken possession, the case would have been very different. 
But in the present case it is clear from the facts admitted, that 
the plaintiff was rightfully in possession for at least two years 
and has been wrongfully dispossessed by the defendant in exe- 
cution of a decree which had no effect whatever against him. 

The next case cited is that of Murugaser Marimuttu v. 
Charles Henry DeLoysu (2) It is a case, the cause of action 
in which arose in Ceylon, and it appears that the defendant in 
that case had obtained possession at a “ fiscal sale," We do not 
know exactly what rights pass at a fiscal sale in Ceylon; but 
it is apparent that in that case the defendant had rightfully 
obtained possession and was on that ground held entitled to 
retain possession. 


(1) (1875) 24 W, B. 94, (2) (1891) A. O. 69, 
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The last case referred to is that of Kasumunnissa Bibi w. 
Milratana Bose (1) in which the Judge who decided that case 
on equitable principles, allowed the case instituted by the plain- 
tiff for possession to be turned into one for redemption. That 
was apparently done at the instance of the plaintiff and for 
his benefit. "That case is, therefore, no authority for the con- 
tention raised by the defendants, namely, that this suit for 
khas possession should be turned, against the will of the 
plaintiffs, into one for redemption for the benefit of the 
defendants. 

We accordingly set aside the decree of the District Judge 
in this case and restore that of the Munsiff. 

This order will carry costs. ; 


A. T. M. Appeal decreed, 
(1) (1881) I. L. R. 8 Calc. 79. 


Before Mr. Fustce Brett and Mr. Fustice Mookerjee. 
JUGDEO SINGH 
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"HABIBULLAH KHAN AND OTHERS." 


Purchaser, mortgages, remedy of, in suit agast person excluded in the mortgage 
suit— Mortgage sum, mode of aajustment of — Proportonate amount payable, 
ascertainment of — ÁAmendment— Conrarting iii of one nature to another. 


When the mortgagee 1n execution of a decree obtained against the owners of 
the equity of redemption, except one, bas brought the mortgaged property 
to sale and purchased it, he may bring an action for declaration of his title as 
purchaser at the mortgage sala and for recovery of possession. subject to the 
exercise of the right of redemption of the person excluded. 

Quare, whether it is open to a mortgagee who has omitted to implead a 
necessary party, to maintain another smt to enforce his security against the 
party excluded. 

If the mortgagee has purchased some of the mortgaged propeities, the 
defendant is entitled to redeem his own share in the disputed property upon 
payment o? a proportionate part of the amount duc on the mortgage. 

Ganga Das v. Jogendro Nath (1) referred to, 

To find out the proportionate amount payable by the defendant, the value 
of all the properties comprised in the mortgage security at the date of the 
execution thereof should be first determined, as also the value of the disputed 
property. The principal amount of mortgage must then be distributed ovei all 
the properties comprised 1n the mortgage and the amount fairly chargeable to 


* Appeal fiom Appellate Decree No. 2343 of 1905. against the decision of 
O. W. E. Pittar, Esq., District Judge of Gays, dated the 21st July 1906, affliming 
that of Babu Upendra Nath Dose, Suboidinate Judge of Gaya, dated the 
18th June 1904. 
(1) (1907) 5 C, L. J. 315 (320) ; 11 C. W. N. 408. 


Vor. VI] HIGH cotti. 


the sbare of the disputed property, proportionate to its value, will have to be 
calculated. The amount so fixed is the principal, which the defendant may be 
called upon to pay. Interest on this amount will run at the rate specified in 
the mortgage contract from the date of the mortgage to the date fixed for 
re-payment in the decree made in the mortgage sult, and further interest at the 
Court rate between the date fixed for re-payment to the date of actual realisation. 
The principle is equally applicable whether the decree in the mortgage suit was 
upon contest or by consent. Against the sum so found due to the plaintiff 
should be set off the profits, 1£ any, which may have been realised by the plan- 
tiff by his possession of the disputed share. 

Kedar Lal Marwari v. Bishen Pershad (1) and Gurdeo Singh v. Chandrika 
Singh (2) referred to. 

When the mortgagee in execution of his decree purchased the mortgaged 
property, was subsequently deprived of it, then instituted a suit for recovery of 
the purchase money against the person who was not made a party in the mort- 
gage suit, on the ground that the effect of the previous litigation between the 
parues had been to deprive him of the disputed property, as also on the ground 
that the institution was due to the dictum in the judgment of the High Court, 
leave was granted to the plaintiff to amend his plaint and convert the suit into 
one for recovery of possession of the disputed share, subject to the exercise of 
the nght of redemption of the defendant 

Surjiram Marwari v. Barhamdeo Persad (8) distinguished, 


Appeal by the Plaintiff. 


Suit to recover purchase money by sale of the mortgaged 
property. 

The facts and arguments appear sufficiently from the judg- 
ment of the Court. l 

Babus Lal Mohon Doss and Atul Chandra Dutt for the 
Appellant. 

Moulvi Mohamed Mustafa Khan for the Respondents. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—The subject-matter of the litigation out of 
which the present appeal arises, is a five dams share of mahal 
Bhadeji, pergunnah Mohair, which bears Touzi No. 3033 on the 
Revenue Rolls of the Collector of Gaya. The disputed property 
was originally owned by defendants 2 to 5, but the plaintiff- 
appellant, as well as the first defendant-respondent claim to have 
acquired title to it by different transactions and the substantial 
question in controversy between the parties is as to the manner 
in which their rights are to be adjusted. The plaintiff alleges 
that on the 31st May 1886, one Baijnath Singh, now represented 
-by defendants 2 to 5, executed a mortgage in his favour for a 


(1) (1908) L. R. 81 I. A 57 ; E D. R, 81 Cale. 832; 8 O. W N. 609. 
(2) (1907) 5 O, L. J. 611 (687), (8) (1905) 10, L. J. 887 (364), 
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consideration of Rs. 1,000. The security comprised six proper- 
ties and included 11 anna ro dams share of mahal Bhadeji. 
The loan was re-payable on the 23rd June 1888. Default was 
made in payment, and in 1893, the mortgagee sued to enforce 
the security. He joined as parties defendants various persons, 
who had meanwhile acquired an interest in different fragments 
of the equity of redemption, but by some misapprehension, 
the nature of which is not material for our present purposes, the 
first defendant, who had acquired an interest in the disputed 
property, was left out of the litigation. On the 28th February 
1895, a decree was made on the mortgage by consent of the 
parties to that suit. The result was that the mortgagee obtained 
a decree for the balance due on the security, but as he released 
some of the properties from his claim, the decree directed a 
sale only of the property now in dispute and of certain other 
properties with which we are not now concerned. In execution 
of this decree, the properties were sold and purchased by the 
decree-holder himself on the 26th September 1906. This is 
the foundation of the title of the plaintiff. Meanwhile in the 
course of proceedings under the Public Demands Recovery Act, 
a sale was held by the Collector on 11th of August 1894, and 
the first defendant purchased the share of Mahal Bhadeji now 
in dispute for a sum of Rs. 300. His purchase was confirmed 
on the 14th March 1895. A dispute then arose between the 
plaintiff, who had purchased at the mortgage sale, and the first 
defendant, who had purchased at the certificate sale, as to their 
respective right to have their names registered under the Land 
Registration Act. There was a protracted litigation in the 
Revenue Courts, the ultimate result of which was that the first 
defendant was defeated and the name of the plaintiff was 
registered as proprietor in the books of the Collector on the 
12th of February 1897. On the 14th September 1897, the 
purchaser at the certificate sale commenced an action for 
recovery of possession and mesne profits, substantially, on the 
ground that, as he was not a party to the mortgage suit, his 
right of redemption and consequent possession of the property 
was not in any manner affected by that litigation. The Court 
of first instance made a decree in favour of the purchaser at 
the certificate sale on the 13th July 1898, which declared that 
the plaintiff was entitled to have his name registered with respect 
to the disputed property, to recover possession thereof and to 
obtain mesne profits from the date of dispossession up to the 
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date of delivery of possession. Upon appeal by the purchaser CIVIL. 

at the mortgage sale, the District Judge reversed this decision 1907. 

on the 24th September 1898, and dismissed the suit. On appeal jugdeo Binghi 
to this Court, however, [Habibullah Khan v. Jugdeo Singh (1)] 
the decree of the District Judge was set aside and that of the BREL 
Court of first instance restored. The ultimate result of the aka La, J. 
litigation, therefore, was that the purchaser at the certificate | 

sale became entitled to possession and to mesne profits which 
had ‘accrued due during the period of dispossession. It is con- 
ceded that the first defendant has executed this decree and is 
now in possession. It appears to have been argued, before this 
Court, on behalf of the present plaintiff, who was then respon- 
dent, that the purchaser at the certificate sale was not entitled 
to an unconditional decree for -possession and that he was at 
best entitled to recover possession after he had redeemed the 
purchaser at'the mortgage sale. This Court, however, held that, 
in the suit as framed, this objection could not be entertained, 
and an observation was thrown out that the purchaser at the 
mortgage sale might bring another suit for the sale of the 
property in the presence of the purchaser at the certificate sale. d 
On the 21st of May 1903, the present plaintiff, who had par- 
chased at the mortgage sale and who had been defeated in the 
previous litigation, commenced this action for recovery of 
Rs. 2,210 by sale of the s dams share of mahal Bhadeji, which 
was covered by the mortgage of 31st May 1886, and had been 
subsequently purchased by the first defendant at the certificate 
sale on the 11th of August 1894. The plaintiff founded his 
claim upon the ground that the effect of the previous liti- 
gation had been to deprive him of the disputed property, 
(the price of which, fetched at the mortgage sale, had been 
applied in partial satisfaction of the mortgage decree) and 
that, as the first defendant was not bound in any manner 
by the previous litigation on the mortgage, the plaintiff was 
entitled to recover from him by sale of the mortgage property, 
the sum of Rs. 2,210, which he, had paid at the mortgage sale 
as the price of the disputed property. The claim was resisted, 
on various grounds, amongst which, it is sufficient to mention 
two, namely, frsé, that the suit as framed was not maintainable, 
and, secondly, that it was barred by limitation. The Courts below 
have dismissed the suit on the ground that it is barred by limita- 
tion inasmuch as it has been brought more than 12 years after 
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the date on which the mortgage money fell due. An attempt 
was made, on behalf of the plaintiff. to take the case out of the 
Statute of limitation by reason of some alleged acknowledgment 
of the debt made by the representatives of the original mort- 
gagor on the 28th of Feburary, 1895, when the consent decree on 
the mortgage was made. The learned Judge, however, has held 
that the acknowledgment relied upon was not sufficient and if 
it were necessary for us to consider this point, a question of 
some nicety might have arisen. But in the view we take of 
the rights of the parties, it is not necessary to discuss this 
matter ; in our opinion, the suit has been erroneously framed 
and if leave be granted to the plaintiff to amend his plaint, as we 
think ought to be done, no question of limitation arises and the 
rights of the parties may be adjusted without any difficulty. 
From the circumstances we have set out, it is reasonably 
clear that what has happened 1s that. the mortgagee in execution 
of a decree obtained against the owners of the equity of redemp- 
tion except one, has brought the mortgaged property to sale 
and purchased it. The result of this has been that the right 
of redemption of the first defendant, who was omitted from the 
mortgage suit, has not been in any manner affected by the decree 
made in that litigation. [MWallikarjunadu v. Linga Murti (1)]. 
The position of the person, who has been thus excluded is 
that he has now to reckon with the purchaser at the mortgage 
sale in whom by virtue of the sale under the decree, the interest 
of the prior mortgagee and that of the holders of the equity 
of redemption who were parties to the suit, have become vested 
as it stood at the date of the sale ; but the decree which has been 
obtained behind his back, obviously does not affect his rights, 
as he is not before the Court and had no opportunity to be 
heard [McVergh v. United States (2), Hughes on Procedure, 


- Vol I, p. 169.] His right in the property which gives him 


the right to redeem, remains as it was before the decree 
was passed [Ram Narain v. Bandi (3), Gangadas v. Jogendra 
Nath (4), Ranga Sami v. Felli Bodi (5), Hassanbhat vw. 
Umaji (6), Bryktshore v. Madho (7) The proper procedure, 
therefore, for the purchaser at the mortgage sale to follow is to 
sue for recovery of possession subject to the right of the person 
excluded and to redeem him. It is not necessary for our present 
purposes to consider, whether it is open to a mortgagee who 


(1) (1992) T, L R 20. Mad, 332, (4) (1907) 5 0O.L J 315 
(2) (1870) 11 Wallace 267, (6) (1902) I. L. R. 26 Mad. 434. 
(8) (1904) I. L. R. 31 Oslo. 737. (6) (1903) I. L, R. 28 Bom, 153, 
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has omitted to implead a necessary party, to maintain another 
suit to enforce his security against the party excluded ; that he 
may do so under certain exceptional circumstances, appears to 
have been affirmed by the Allahabad High Court in Dharam 
Singh v. Angan Lal (1), and Lachman Das y. Dallu (2), but 
even if it be assumed that it is open toa mortgagee to enforce 
his security by a fresh suit for sale against an excluded party, 
which, however, we must not be taken to affirm, it is well settled 
that it is not obligatory upon him to do so and that his appro- 
priate remedy is by a suit for possession subject to an exercise 
of the right of redemption by the party excluded. In support 
of this proposition reference may be made to the cases of 
. Bunwari Fha wv. Ramjee Thakur (3), Ram Narayan Sahoo v. 
Bandi Pershad (4), Har Pershkad v. Dalmardan Singh (5), and 
Ganga Das v. Fogindra Nath (6). Under the circumstances 
of the present case, we think the plaintiff is not entitled to 
recover from the first defendant by sale of that portion of the 
mortgaged property, which is in his possession, a sum of 
Rs. 2,210 which the plaintiff alleges he paid at the auction sale held 
in execution of the mortgage decree for the purchase of the 
disputed property. No intellligible reason has been suggested 
why the plaintiff should recover the specific sum for which he 
purchased the property at the mortgage sale; that sum may 
be greater or less than the portion of the mortgage debt which 
is fairly chargeable upon the property in the hands of the first 
defendant. Besides, the plaintiff has already enforced his 
security, and it may very well be contended that, when he 
brought an action upon his mortgage and obtained a decree, 
the effect thereof was to exhaust the original cause of action and 
to transform the mortgage debt into a judgment-debt. No doubt 
the first defendant is not bound by that decree, as he was no party 
to that litigation ; but it is not easy to perceive how if the mort- 
gage contract is one and indivisible, the cause of action as against 
the owner of one fragment of the equity of redemption may rightly 
be regarded as distinct and separate from the cause of action 
against the owners of other fragments of the equity of redemption. 
[Hemendra Coomar Mullick v. Rajendra Lall Moonshee (7), King 


v. Hoare (8), Kendall v. Hamilton (9), Ex. Fewings (10). 
(1) 0899) 1. L R. 21 All. 801, (8) (1907) 6 O. L. J. 815 (819). 
(2) (190041. L. & 22 AIL 394. (7) (1878) I. L. B. Y Calo 358 
(8) (1902) 7'C, W. N. 11 (8) (1844) 13 M. and W. 494 
(4) (1904) I. L. R. 81 Cale. 787. (9) (1879) 4 Ap pP. Cas, 504. 
(5) (1905) L L, R. 82 Culo. 801. (10) (1883) 25 Ch, D. 338. 
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We must, therefore, hold that the proper remedy of the 
plaintiff was to bring an action for declaration of his title 
as purchaser at the mortgage sale and for recovery of possession, 
subject to the exercise of tbe right of redemption of the first 
defendant. It was argued, however, by the learned vakil for the 
respondent, that, as the result of the previous litigation between 
the purchaser at the certificate sale as plaintiff on the one hand 
and the purchaser at the mortgage sale, as defendant on the other, 
the plaintiff is precluded from recovering possession. In our 
opinion, there is no force in this contention. It appears from 
the judgment of this Court on the last occasion that the present 
plaintiff, who was then respondent, did suggest that the first 
defendant, who was then plaintiff, should not be allowed to recover 
possession unconditionally, that he should be put on terms and 
that he should be compelled to redeem the mortgagee purchaser 
before he was restored to possession of the property. The first 
defendant then successfully resisted their suggestion on the 
ground that, as he was not a party to the mortgage suit, and 
as his right of redemption had not been extinguished, he was 
entitled to recover and retain possession, and that the mortgagee 
purchaser must enforce his rights by a separate suit properly 
framed for the purpose. This Court allowed the objection 
to prevail, and it is not open to the respondents now to 
suggest that the plaintiff is not entitled to recover possession 
subject to the exercise of the right of redemption by the 
defendant, and that the rights of the parties ought to have 
been adjusted in the previous litigation. It was, further, 
suggested by the learned vakil for the respondents, that leave 
ought not to be granted to the plaintiff to amend his plaint at 
this stage of the litigation, and, in support of this contention, 
reliance was placed upon the observations of this Court in the 
case of Surjiram Marwari v. Barkamdeo Pershad (1). In that ; 
case, however, there were very special circumstances, which 
disentitled the plaintiff to any indulgence from the Court. In 
the case before us, if the suit has not been properly framed, 
the fact must be attributed, in some measure, to the dictum in 
the judgment of this Court in the previous litigation, where it 
was said that the plaintiff might enforce his rights by a suit 
on his mortgage against the purchaser at the certificate sale. 
Leave is, therefore, granted to the plaintiff-appellant to amend 
his plaint and to convert the suit into one for recovery of 


(1) (1905) 1 C, b. J, 337 (364). 
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possession of the disputed share, subject to the exercise of the 
right of redemption of the first defendant. 

The question next arises as to the mode in which the 
rights of the parties are to be adjusted. The plaintiff mortgagee 
has purchased some of the mortgaged properties and the 
security, therefoie, has been split up under the last paragraph of 
section 60 of the Transfer of Property Act. The defendant is, 
therefore, entitled to redeem his own share in the disputed 
property upon payment of a proportionate part of the amount 
due on the mortgage [Ganga Das v. Jogindranath (1)) The 
same result follows from the circumstance that the mortgagee 
has released some of the properties from his claim, the effect 
of which is to split up the security, and allow partial redemption 
[Hakim Lal v. Ram Lal (2)]. To find out the proportionate 
amount payable by the defendant, the value of all the properties 
comprised in the mortgage security at the date of the execution 
thereof must be first determined, as also the value of the 5 dams 
share of mahal Bhadeji now in dispute. The principal amount 
of Rs. 1,000 must then be distributed over all the properties 
comprised in the mortgage and the amount fairly chargeable 
to the share of Bhadeji now in dispute, proportionate to its 
value, will have to be calculated. The amount so fixed is the 
principal, which, the first defendant may legitimately be called 
upon to pay. Interest on this amount will run at the rate 
specified in the mortgage contract from the 31st May 1886 
to the 28th August 1895, zz, the date, which was fixed for 
repayment in the decree made in the mortgage suit. This 
direction is based on the ground that the previous decree is 
not binding upon the first defendant, for three reasons, frst, 
because he was no party thereto, secondly, because that decree 
was obtained by consent, and, /Atrd/y, because in that decree 
various properties were released from the claim on the mortgage 
and a heavier liability imposed upon the others than what 
could legitimately be done. As pointed out by this Court in 
the case of Ganga Dasv. Jogindranath (1), when a party who 
has been excluded from a mortgage suit and has thus not been 
afforded an opportunity to redeem," subsequently seeks to 
exercise his right of redemption, he is entitled to do so upon 
the same terms as if he had been made a party to the original 
suit; the party, who has been improperly excluded from a 
mortgage suit, is entitled to claim that he should not be placed 


(1) (1907) 5 U. L. J. 815 (326). (2) (1907) 6 C, L. J, 46 (68), 
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in a worse position than what he would have occupied if 
he had been made a party to the original suit ; if he had been 
so made a party he would bave been entitled to redeem upon 
payment of the sum ascertained by the decree together with 
interest upon such sum at the Court rate between the date of 
the decree and date of actual realization ; in other words, his 
liability to pay interest at the contract rate would have ter- 
minated on the date of the decree, when the liability would 
have passed from the domain of contract into the domain of 
judgment; from that date, his liability would be determined 
by the decree and interest would have run at the Court rate 
allowed by the decree. This principle is equally applicable 
whether the decree in the mortgage suit was upon contest or 
by consent; indeed, in the latter event, the reason for the 
application of the principle is paramount. This view is clearly 
supported by the decision of their Lordships of the Judicial 
Committee in Kedar Lal Marwari v. BDishen Pershad (1). 
[See also Gurdeo Singh v. Chandrika Singh (2)) The amount 
determined as payable on the 28th August 1895, will, therefore, 
carry interest at 6 per cent. from that date up to the date 
fixed for repayment in the decree to be made by the District 
Judge in the present litigation. It was suggested, and we 
think, very properly, by the learned vakil for the respondent, 
that against the sum so found due to the plaintiff, must be set 
off the profits, if any, which may have: been realized by the 
plaintiff by his possession of the disputed share after the 
successful termination of the proceedings before the Collector 
in his favour. We observe, however, from the proceedings in 
the previous litigation between the parties, that the decree of 
this Court restored the decree of the Court of first instance 
which entitled the first defendant, who was then plaintiff, to 


.recover mesne profits from the present plaintiff, who was then 


defendant, in respect of the property, between the dates of 


_dispossession and recovery of possession. We have not been 


informed whether these mesne profits have been actually re- 
covered by the respondent ; if they have been, the respondent 
is clearly not entitled to ask for any set off of the profits which 
may have been received by the plaintiff during his possession ; 
on the other hand, if these mesne profits have not been assessed 


and realized, the defendant would legitimately be entitled 


(1) (1908) L. R. 311 A. 57 ; I. L. R. 31 Cale, 832. 
(2) (1907) 6 C. L J, 611 (687). 
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to the set off, which he has claimed. When the amount due 
to the plaintiff from the first defendant has been determined by 
the District Judge on the principles indicated above, he will 
make a decree, which will entitle the defendant to pay the 
amount to the plaintiff within six months from the date of the 
decree; if the defendant makes the payment, the suit will 
stand dismissed ; if the defendant fails to make the payment, 
the plaintiff will be entitled to be placed in possession of the 
property in execution of the decree and whatever interest the 
first defendant has now in the property will stand extinguished. 
The result, therefore, is that this appeal must be allowed, 
the decree of the District Judge discharged, and the case remitted 
to him for disposalin the manner indicated in this judgment. 
The District Judge will be at liberty to take additional evidence 
for the satisfactory determination of the questions to be tried 
and he may do so himself, or, he may direct the Subordinate 
Judge to act under section 568 of the Code of Civil Procedure. 
The final decree, however, is to be made by the District Judge 
himself. As regards the costs of this litigation, the plaintiff- 
appellant must pay to the first defendant the costs in all the 
Courts incurred up to this stage. The costs of the proceedings 
after the remand will be in the discretion of.the District Judge. 


A. T. M. Appeal allowed ; case remanded. 


Before Mr. Fustice Mookerjee and Mr. Fustice Caspersa. 
LILABATI MISRAIN 
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BISHUN CHOBEY AND OTHERS." 


Extoppel, judgment operating — Mutuality— Issue not vaised— Regjudioata—Test— 
Partition— Widow, deer e against, when binds reversioners—Stranger manag- 
ıng the conduct of suit when bound—Shobait, judgment against, binds 
sucoeeding shebait—-Owil Procedure Code (XIV of 1882), Section 138, 
scope of — Document, received. and acted upon, effect of — Adverse possession, 
plea of, taken wx Court of appeal — Limitation, Statute of, construction— 
Female trsstee — Title, eetinguishment of, effect of 


A particular judgment, 1f obligatory upon either of the parties to the suit, 
is binding upon both, on the principle that as the merits have been determined 
and judgment entered thereon in their presence, it is conclusive upon both of 
them until reversed ; 16 18 entirely mutual, 


* Appeal from Appellate Deeree No. 618 of 1907, against the decision of 
H. E."Ransom, Esq. District Judge of Durbhapga, dated the 21st January 1907, 
reversing that of Babu Nilo Lohit Mukerjee, Subordinate J ndge of Durbhanga, 
dated the 21st August 1906, 


691 
CIVIL. 
1907. 
J ao Sinah 
Habibullah Khan, 
Mookerjes, J. 


CIVIL, 
1907, 


kapi 
August, 12, 18, 29. 


a 


693 


CIVIL, 


— 


1907. 


Lilabati 
Misrain 


b. 
Bishun Chobey, 


— 


f tHE caALGUTTA LAW JOURNAL. [Vor. Vi. 


Surender Nu th v. Brojo Nath (1), Ganambal v, Purcati (2), Jamaitunnissa 
v Lulfunmasa (3) and Sita Ham v. Amir Begam (4) referred to. 

Quare. Whether in the case of equitable estoppels, there may not be 
exceptions to the rule. 

A party will be concluded against his contention by a former judgment if 
he could have used it asa protection, had the judgment been the other way, 
and a person can claim the benefit of a judgment as an estoppel upon his 
adversaly, if be would have been prejudiced by a contrary decision of 
the case. 

A decision may operate as res judicata, although no issue has been expressly 
raised, The test to be applied 1s, whether ıt plainly appears that the question 
so raised by the parties in their plendings was actually submitted by them to 
the Court and judgment given on it. 

An estoppel 1s not confined to the judgment but extends to all facts involved 
in it as necessary steps or groundwork upon which it must have been founded, 

Narayanan v. Kannammai (5) referred to. 

Partition can take place only upon the assumption that both the parties 
are interested in the subject-matter of the litigation. 

Where a decreee has been obtained upon a fair trial in a suit by or against 
n Hindu widow, or daughter or mother, the decree is effectual and operative 
as against the ieversioner, unless the decree can be successfully impeached 
on special grounds, 

Katama Nachier v. Shiva. Gunga (0), Pertab Navan v Triloki Nath (7), 
lari Nath v. Mothur Mohun (8), Raja Rampal Singh v. Ram Qulam Singh (9), 
and Madan Mohun v. Akbar Yar Khan (10) referred to, 

The mere circumstance that a stranger has promoted litigation or assisted 
ina suit, does not make him bound by the judgment. The fact that he 
managed the cause as agent or attorney, or interested himself in it, and aided 
the plaintiff or defendant, with or without any employment for either party, 
does not, by itself, preclude him from impeaching the judgment ; but where 
he 18 so identified 1n interest with one of the parties, that he might have been 
a party himself and might have participated im the conduct of the 
proceedings, and where as a matter of fact. though not on the record, he has 
taken a direct interest in the institution and progress of the suit, has actnally 
contiolled the proceedings, examincd witnesses, and preferred an appeal, he may 
be estopped by the judgment quite as much as the party on the record. 

Taliton v. Johnson (11) referred to. 

A judgment obtained against a former shebait is binding upon succeeding 
shebaite, who, in fact, constitute a continuing representation of the idol’s 
property, 


(1) (1886) I L. R. 13 Calc. 852 (356). 

(2) (1892) I L, R. 16 Mad, 477. 

(3) (1885) I L. R. 7 All. 606 (F. B.) (619). 

(4) (1886) I. L. R. 8 All. 324 (332). | 

(5) (1904) I L. R. 28 Mad 838, 

(8) (1868) 9 BL. I. A. 539 (604) ; 2 W. R. (P. C.) 3l. 
(7) (1884) I. R. 11 I. A. 197 ; I. L, R. 11 Cale. 186. 
(8) (1893) L. R. 20 T. A. 183 ; L L. R. 21 Cale. 8. 
(9) (1901) 1 I. L. R. 27 All. 87. 


O. L. J. 46; 
(10) (1905) T. L. R. 28 All. 241. 
(11) (1854) 28 AI. 
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Prosonuo Kumari v. Golap Chand (1) referred to, 

Section 188 of the Code of Civil Procedure was enacted to prevent fraud 
by the tardy production of suspicious documents and not to shut out formal 
evidence beyond suspicion, such as certified copies of public documents like 
records of Government or judicial proceedings, 

When a document has been received and acted upon in the Court of first 
instance, a Court of appeal ought to be very slow to interfere with the exercise 
of discretion by the original Court. 4 

Goshain Tota Ram v, Rajah Richmunes (2) referred to. 

When the question reduces to one of law upon facts admitted or proved 
beyond controversy, it is not only competent to the Court, but expedient in the 
interest of justice to entertain the plea of adverse possession ; the plaintiff may 
be allowed to sncceed on a title -by adverse possession pleaded, for the first 
time, in the Court of appeal, if such a case arises on the facts stated in the 
plaint and the defendant 1s not taken by surprise, 

Vasudera v, Maguni (3) referred to. 

The effect of a Statute of limitation in the absence of legislative provision 
to the contrary must be determined with reference to the actual state of the 
title when time begins to run, and when the time has once commenced to run 
against the absolute owner, no subsequent alteration in the title will post- 
pone the bar, 

For all purposes other than succession, a debutter estate, during the incum- 
bency of a female trustee, resides in her as fully and effectually as it does in 
a male trustee, and in such a case, the male trustee who succeeds as reversionary 
heir, cannot claim the benefit of the principle on which Article 141 of the 
Limitation Act 18 founded. 

If the title of the true original owner has been completely extinguished by 
adverse possession, even if he should re-acquire possession, he is not thereby 
remitted to his original title. 

Brindabun v. Tara Chand (4), Dalip v. Deoki (5), Vasudeva v. Maguni (3), 
Brassington v. Lisoellyn (6) and Bryan v. Cowdal (7) referred to. 


Appeal by the Plaintiff. 
Suit for declaration of title to the endowed properties iui 
for possession. 


b 


The facts and arguments appear sufficiently from the judg- 
ment of the Court. 

Babus Lal Mohun Doss, Ram Chundra Mojumdar, Baldeo 
Narayan Singh and Karunamoy Bose for the Appellant. 

Babus Nilmadhub Bose, Foges Chunder Roy and Dwarka 
Nath Mitter for the Respondents. 


C. A. V. 
(1) (1875) L. R 2 I. A. 145 (152) , H B. L, R. 450 ; 23 W, R. 953, 
(2) (1869) 13 M 1 A. 77 ; 12 W. n. 32 (PO), 
, (3)(1901) L. R. 28 1. A 81 (88) ; I. L. B. 24 Mad. 887, 
(4) (1878) 11 B L R. 287. 
(5) (1899) I L. R. 21 All 204. 
(6) (1858) 1 F. & F. 27; 27 L. J, Ex. 297, 
- (7) (1873) 21 v R. 093 (Eng). p 
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The judgment of the, Court was delivered by 

Mookerjee J.—The circumstances, which led to the litiga- 
tion out of which the present appeal arises, are not in controversy 
before this Court. Hiralal, the maternal grandfather of the first 
defendant and Ram Parsan, the husband of the plaintiff were 
uterine brothers. Their father Sitaram Misra was the shebait of 
two shrines which were founded many years ago, in the town of 
Darbhanga, by one Shankar Thakur, an emigrant from Bengal. 
One of these shrines was devoted to Durga and the other to Kali, 
and were called, respectively, the Durgasthan and Kalisthan. 
The right to keep up the worship there, associated as it is with 
the right to valuable offerings from pilgrims, has become a 
property ; rent free lands have accreted to the shrines, and there 
is, apparently, a valuable collection of jewels and ornaments. 

It is not disputed that Sitaram Misra was in possession of the 
shrines as shebait. Upon his death he was succeeded by his sons 
Hiralal and Ram Parsan, and the management of the shrines, 
along with the endowed properties, devolved upon them. Hiralal 
died about 1884 and left a daughter, Janki Chowbain. Ram 
Parsan excluded her from the shrines and the management and 
the profits of the institution. The result was that in 1884, 
Janki Chowbain instituted a suit against her uncle Ram Parsan 
for recovery of joint possession, She alleged in the plaint that 
her father and uncle were full brothers and although they had 
an equal share in all the ancestral properties, her father had a 
hine annas share and her uncle a seven annas share in the shrines 
and the properties appurtenant thereto. Her case was that her 
father alone was originally entitled exclusively to the shrines, but 
out of brotherly affection made a grant of a seven annas share 
in favour of his brother. She, further, stated that, upon the 
death of her father, her uncle had excluded her from the enjoy- 
ment of the shrines, and subsequently an order had been passed 
in criminal proceedings against her, the effect of which was 
practically a complete ouster from the: endowed properties. She 
accotdingly prayed for declaration of her title, for recovery of 
possession of a nine annas share and for other incidental reliefs, 
The claim was resisted by Ram Parsan on several grounds in 
which he set up an exclusive title to the properties of the endow- 
ment. In the trial in the Court of the Subordinate Judge, 
various issues were raised, which were decided in favour of the 
plaintiff. It was found upon the evidence that the shrines and 
the endowed properties belonged to Hiralal and Ram Parsan 
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jointly, but that the plaintiff had failed to prove that her father 
was entitled to a nine annas share and that her uncle was entitled 
only to a seven annas .share. The deed of gift and the Ekrar- 
nama, which were produced in support of this case, were found 
not to have been established by the evidence. In this view of 
the matter, a decree was made in favour of the plaintiff, which 
declared that the parties had equal shares in the shrines and the 
endowed properties. 

The defendant appealed against this decree and the plain- 
tiff preferred a cross appeal. The District Judge in a careful 
and exhaustive judgment, which was not produced in the Court 
of appeal below in the present litigation but which we have 
sent for and examined, reviewed the whole of the evidence ; he 
came to the conclusion that Hiralal and Ram Parsan were joint- 
ly entitled to the property and that the story set up by Ram 
Parsan that he had been taken in adoption by his brother two 
days before his death as Kurtafutra was wholly unfounded ; he 
also found upon the evidence that the plaintiff had failed to prove 
that her father was entitled to a larger share than her uncle. 
In this view of the matter, he dismissed the appeal as also the 
cross-appeal and affirmed the decision of the Court of first ins- 
tance. This decree became final and was not challenged by way 
of appeal to this Court. 

The decree of the District Judge in the litigation to which 
he have referred was passed on the 26th of June 1886. Shortly 
after, quarrels broke out between the parties and the result 
was that on the 17th January, 1889, Janki Choubain instituted 
a suit for partition of the worship at the shrines and for separate 
enjoyment of the properties attached thereto. After a protracted 
litigation, to the various stages of which it is not necessary for 
ounpresent purposes to make any detailed reference, the final 
decree for partition was made by this Court on the 17th Novem- 
ber, 1892. The effect of this decree was that the parties were 
to perform the worship and to enjoy the properties in altetnate 
years, the turn of Janki Choubain was to commence from 1892 
and turn of Ram Parsan was to take effect from 1893. It is not 
disputed before us that effect was given to this arrangement, 
and it was faithfully carried out by the parties for a series of years. 
Janki Choubain died in 1896, and Ram Parsan in 1901. After 
the death of Janki Choubain, her son Bishnu Dutt, who is the 
first defendant to this litigation, continued the worship in 
alternate years in accordance with the decree but after the death 
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of Ram Parsan who left a widow, Musst. Lilabati, the plaintiff in 
the present suit, disputés again broke out between the parties, 
with the result that about the year 1904 the plaintiff was ousted 
by the defendant from the shrines and the attached properties. 

On the 28th August, 1905, the plaintiff began the present 
litigation for declaration of her title to the endowed properties 
and for recovery of possession. The claim was resisted by the 
defendant on various grounds. He denied the title of the plain- 
tiff to the office of shebait and her right to possess the shrines 
and enjoy the profits of the institution. The plaintiff, in reply, 
relied upon the decrees in the suits of 1884 and 1889 as conclusive 
upon the question of title, The Subordinate Judge, who heard 
the suit in the Court of first instance, came to the conclusion that 
the decisions in the earlier litigations operated as res judicata ; 
that those decisions, at any rate, afforded strong evidence in 
favour of the plaintiff upon the question of title, and that upon 
the whole evidence, the plaintiff was entitled to succeed. In this 
view of the matter, he made a decree in favour of the plaintiff. 
The defendant then appealed to the District Judge, who came to 
the conclusion that the defendant was not bound by the result 
of the two suits in which his mothér Janki Choubain obtained 
decrees against Ram Parsan, the husband of the present plaintiff. 
The learned District Judge held that those decrees did not 
operate as res judicata, as they would have done, if they had been 
obtained against Janki Choubain instead of by her. He also 
excluded from the evidence a decree in a previous litigation, 
which had taken place between the predecessors in interest of 
the parties in 1845 ; this was done upon the ground that the 
judgment was produced at a late stage in the progress of the 
litigation in the Court of first instance and ought not to have been 
received and acted upon in contravention of the provisions of 
section 139 of the Code of Civil Procedure. After exclusion of this 
evidence, the learned District Judge came to the conclusion that 
the plaintiff had failed to prove her title, and, in this view of the 
matter he reversed the decision of the Subordinate Judge and 
dismissed the suit. 

The plaintiff has now appealed to this Court and on her 


behalf, the decision of the District Judge has been challenged, 


substantially, on four grounds, namely, frst, that the decisions 
in the litigations of 1884 and 1889 operate as res judicata upon 
the question of title, secondly, that the decree of 1845 ought 
not to have been excluded from evidence and that upon a 
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consideration of that decree as well as of the decisions in the 
litigations of 1884 and 1889 the District Judge ought to have 
decided the question of title in favour of the plaintiff, thirdly, 
that, even if the defendant is not bound by these decisions, 
which were obtained by, his mother, he is barred by the doctrine 
of ratification after his'own title had accrued, and fourthly, that, 
in any event, the plaintiff was entitled to succeed on the ground 
of title by adverse possession. 

We shall take up the question of res judicata first, because, 
if this is answered against the respondent, it becomes unnecessary 
to examine any of the other grounds taken on behalf of the 
appellant. In support of this first contention, the learned vakil 
for the appellant has argued that the reason given by the Court of 
appeal below for its conclusion that the defendant is not bound 
by the judgments in the suits of 1884 and 1889, is obviously 
unsustainable, because an estoppel must be mutual As an 
authority in favour of this view, he has placed reliance upon an 
observation in the judgment of their Lordships of the Judicial 
Committee in Grija Kant Lahiry v. Hurrish Chunder Chow- 
dhury (1). In our opinion, this contention must prevail It 
is a well-settled rule that estoppels are mutual or in the language 
of Lord Coke, “Every estoppel ought to be reciprocal, t.e., 
to bind both parties, and this is the reason that regularly a 
a stranger shall neither take advantage of nor be bound by the 
estoppel," [Co. Litt. 352, Sheppard's Touchstone, 8th Edition, 
page 275]. That this principle is firmly established is obvious, 
when we find that it was recognised by the House of Lords in 
Concha v. Concha (2), and by the Supreme Court of the United 
States in Wood v. Davis (3) Hughes v. Clarksville (4) and 
Goodman v. Niblack (5). [See also Wenman v. Mackenzie (6), 
Petrie v. Nuttall (7) and Gardner v. Sharp (8), where it is 
stated that estoppels operate equally and reciprocally]. So far 
as estoppels by judgments are concerned, it appears to be an 
almost universal rule that the bar is mutual to the parties in 
the latter action, (Bigelow on Estoppel, sth Edition, page 113; 
Hermann on Estoppel r4, Van Fleet on Former Adjudications, 
Vol. I, p.18, 110); in other words, a particular judgment, if 
obligatory upon either of the parties to the suit, is binding upon 


(1) (1872) 19 W. R. 114 (117). (4) (1832) 6 Peter 369. 
(2) (1888) 11 Appcal Cases 541. (5) (1880) 102 U. 8. 556 (662). 
(3) (1819) 7 Cranch 271. (6) (1856) 5 E. & B, 447. 


(7) (1856) 11 Exch. 569. 
(8) (1826) 4 Washington 609; 9 Fed, Cases 1196, 
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both, on the principle that as the merits have been determined 
and judgment entered thereon in their presence, it is conclusive 
upon both of them until reversed ; it is entirely mutual. The 
reason is a plain one; it would not be just to allow one to come 
in and take the benefits of a litigation, the burdens of which 
he was in no danger of having cast upon him. But for this 
reciprocity, the rule of res judicata, far from attaining its object 
of putting an end to litigation, would only achieve the contrary 
result of increasing litigation. [Surender Nath v. Brojo Nath (1), 
Gnanambal v. Parvati (2), Famattunnissa v. Lutfunnissa (3), 
Sila Ram v. Amir Begum (4).] Whether in the case of equitable 
estoppels, there are any exceptions to the rule, it is not necessary 
for our present purpose to discuss; that there may possibly be 
exceptions in such cases, is indicated by the decisions in Doolan 
v. Midland Railway Co. (5) and Shephard v. May (6). It is 
clear, therefore, that the view taken by the District Judge 
cannot be sustained. There is neither principle nor authority 
in support of the proposition that a judgment operates as 
res judicata only as against the person, who is defeated in the 
suit, and not as against the person, who wins in the litigation. 
A judgment is an estoppel upon a party not only in so far as 
it decides a question adversely to his claim or contention in the 
suit in which it is rendered, but where it recognizes or sustains 
his theory or claim, it estops him from afterwards taking a 
different position in litigation with the same opponent [Bolong 
v. Schuyler National Bank (7), Brown v. Tillman (8). A party 
will be concluded against his contention by a former judgment 
if he could have used it as a protection, had the judgment been 
the other way ; and a person can claim the benefit of a-judgment 
as an estoppel upon his adversary, if he would have been 
prejudiced by a contrary decision of the case. Indeed, the 
learned vakil for the respondent did not make any serious 
attempt to support the view taken by the District Judge, but 
he argued that the conclusion of the District Judge could 
be supported upon two other grounds, namely, first that the 
question of title was not directly and substantially in issue in 
the previous litigations, and secondly, that as the previous suits 
were commenced by the mother of the present defendant, 


(1) (1886) I. L. R. 13 Calc. 356 (4) (1886) I L B. 8 AN. 832. 
(2) (18902) L L R 15 Mad 477. (5) (1877) 2 App. Cas 792. 
(3) (1885) I. L. R. 7 All 619 (6) (1885) 115 U. B. 505, 


(7) (1889) 26 Neb 281; 18 Am. Bt. Rep. 781, 8 L. R.A 142. 
(8) (1899) 121 Ale. 626 ; 25 Southern 836, 
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heas the reversionary heir is not bound by either of those 
decrees. 


As regards the first of these contentions, it appears to us 
to be obviously unsound, an examination of the judgments 
in thelitigations of 1884 shows conclusively that the title to 
the office of shebait and to the endowed properties attached 
to the shrines was in controversy between the parties. The 
plaintiff in those litigations, who was the mother of the first 
defendant, asserted that the properties originally belonged ex- 
clusively to her father, that he had made a gift of them in 
favour of his brother and that under this arrangement the elder 
brother was entitled to a nine-sixteenth share while the younger 
brother was entitled only to the remaining seven-sixteenths. 
The defendant on the other hand, challenged the title of the 
plaintiff; he raised a question which went to the root of the 
whole matter ; he denied that the then plaintiff or her father 
had any title at all or had any concern or connection with the 
shrines and the attached properties. Upon this state of the 
pleadings the substantial question in controversy between the 
parties was whether the shrines and the endowed properties 
were the joint properties of the two brothers, or whether they 
belonged exclusively to the defendant. The Subordinate Judge 
held upon the evidence that the properties were joint properties 
and he clearly negatived the exclusive title set up by the defen- 
dant. The Subordinate Judge also found against the case of 
the plaintiff that the properties were held in unequal shares ; he 
came to the conclusion that the properties were equally enjoyed 
by the two brothers. In these circumstances, itis imposible to 
accept the contention of the respondent that the title to the 
debutier estate was not directly and substantially in issue between 
the parties in the previous litigation of 1884. It was suggested, 
on behalf of the respondent, that the issues did not directly relate 
to the question of title. We are not prepared to accede to this 
contention, because, although the issues were not very accurately 
framed, there can be no question that the first and fourth issues 
did substantially raise the question of title. Apart from this 
however, it is clear that a decision may operate as res judicata, 
although no issue has been expressly raised. The test to be 
applied is whether it plainly appears that the question so raised 
by the parties in their pleadings was actually submitted by them 
tothe Court and judgment given onit. Mitra v. Satyad Fual 
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y OIVIL, ' Rub (1), Soorjomonee v. Sidganund (2). Were, there can be no 
1907. doubt that both the parties invoked the opinion of the Court 
upon the question of title, which was raised by the pleadings, 
and, it cannot be argued that the decision given upon it to be 
airs conclusive merely because an issue was not framed which strictly 
Mooherjee, J. embraced the question of title. 

Em We may, further, point out that an estoppel is not confined 
to the judgments but extends to all facts involved in it as neces- 
sary steps or ground-work, and as explained by the learned Judges 
of the Madras High Court in Narayanam v. Kunnammai (3), a 
judgment operates by way of estoppelas regards all the findings 
which are essentialto sustain the judgment. This principle has 
been recognised by their Lordships of the Judicial Committee in 

. Pahalwan Singh wv. Maharaja Muheshur Buksh (4) and by the 
Supreme Court of the United States in United States v. County 
Court (S). The latter case affirmed the view taken in Zuri v. 
Shannon (6) that the estoppel is not confined to the judgment 
but extends to all facts involved in it as necessary steps or 

the groundwork upon which it must have been founded. 
~ . In the case before us there can be no possible question that 
the decision in the litigation of 1884 was founded upon a determi- 
nation of the question of title between the parties and the decree 
which was made in favour of the plaintiff could be rested on 
° a the ground that the shrines and their properties belonged equally 
j to the two brothers; upon no other ground, could the relief 
actually afforded to the plaintiff, have been granted to her. We 
may add that the litigation of 1889 still further strengthens the 
case of the appellant. In that case the mother of the present 
defendant asked for a decree for partition which could be granted 
only upon the assumption that she was entitled to one half of 
the properties while the then defendant, the husband of the 
present plaintiff was entitled to the other half. There was no 
suggestion in that litigation that Ram Parsan was not entitled 
to any share of the properties at all, and partition could take 
place only upon the assumption that both the parties were 
"interested in the subject-matter of the litigation. The parties. 
who are both bound by the result of that htigation, cannot now 
be permitted to turn round ; nexher of them can be allowed to 
deny that the other had any interest at all in the properties, 


(1) (1870) 13 M. I. A. 573. 

(2) (1878) L. R. I A. Sup. Vol. 212, 12 B. L. B. 801; 20 W. R 877, 
(3) (1904) I L. R 28 Mad, 388. (5) (1886) 122 U. 8 306, 
(4) (1872) 12 D, L R. 391, (6) (1868) 99 Mass, 200. 
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and to urge, in substance, that the decree for partition should 
never have been made. That decree must be treated as “a 
finality as to the claim or demand in controversy, concluding 


parties and those in privity with them, not only as to every. 


matter which was offered and received to sustain or defeat the 
claim or demand, but as to any other admissible matter which 
might have been opened for that purpose" [SAyama Charan 
Banerji v. Mrinmoyi Debt (1), Cromwell v. County of Sac. (2). 
The first ground, therefore, upon which the learned vakil 
for the respondent contends that the decisions in the previous 
litigations do not operate as res judicata cannot be supported. 
The second ground, upon which the learned vakil for the 
respondent urges that the former decisions are not res sudtcata, 
is that, as the previous suits were brought by the mother of the pre- 
sent defendant as plaintiff, he is not bound by the result of those 
litigations. In our opinion, there is no foundation for this con- 
tention. The circumstances, in which a decree obtained by or 
against a Hindu daughter is binding upon the reversionary heir, 
were fully examined in the case of Roy Radha Bissen v. Nau- 
ratan Lall (3). There can be no question that where a decree 
has been obtained upon a fair trial in a suit by or against a 
Hindu widow, or daughter, or mother, the decree is effectual 
and operative as against the reversioner unless the decree can be 
successfully impeached on some special ground [Katama Nachter 
v. Swa Gunga (4), Pertap Narain v. Triloki Nath (5), Hart Nath 
v. Mohanth Mothur Mohun (6), Raja Rampal Singh v. Ram 
Gulam Singh (7) and Madan Mohon v. Akbaryar Khan (8). Is 
there then any foundation for the suggestion that the previous 
litigations were not conducted with perfect fairness by the mother 
of the present defendant? We consider the suggestion entirely 
unfounded. It was suggested that when the mother of the 
defendant limited her claim to a share only of the properties, that 
. was an unauthorized relinquishment of her rights which could not 
bind the reversioner. In our opinion, there is no force in this 
contention. She claimed a nine-sixteenth share; she set up a 
special title in her father, but failed to establish it. If she had 
alleged that her father was entitled to the whole property, her 
claim would have met with the same fate ; the evidence, oral 


(1) (1902) I L R.31 Calo. 79 (8) (1907) 6 C D. J. 490. 

(2) (1876) 94 U. S. 851. (4) (1863) 9 M. T A 604, 

(8) (1884) L.R. 11 1. A. 197; I.L R. 11 Cale 186. 
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and documentary, which was found inadequate for proof of, 
a title to a nine-sixteenths share, would have been equally in- 
adequate for proof of exclusive title to the whole estate or 
indeed, to any share in excess of a half. Besides, we must 
remember that it is not disputed that although the previous 
suits were instituted and carried on in the name of the mother 
of the defendant, he himself conducted them throughout. So 
far as the suit of 1889 is concerned, the present defendant 
verified the plaint, and it is found by the Courts below that he 
held a general power of attorney from his mother, that he 
attained the age of, majority long before the institution of the 
suit, that he affixed the signature of his mother in the plaint 
of that suit, and that his father in addition to himself looked 
after the conduct of that suit on behalf of his mother. In these 
circumstances, the suggestion, which has been made that the. 
suit was not fairly conducted is absolutely groundless. 

It may indeed be argued with good reason, that as the 
present defendant had practically the conduct of the suit of 
her mother, and, was substantially interested in the subject- 
matter of the litigation, he is quite as much bound by the 
result of that suit, as his mother. No doubt, the mere circums-. 
tance that a stranger has promoted litigation or assisted in a 
suit, does not make him bound by the judgment. The fact that 
he managed the cause as agent or attorney, or interested himself: 
in it, and aided the plaintiff or defendant, with or without any 
employment for either party, does not, by itself, preclude him 
from impeaching the judgment. [Mokunt Das v. Nilkomul 
Dewan (1), Foychandra v. Srinath (2), Freeman on Judgments, 
Vol. I, Sec. 189] ; but where he is so identified in interest with 
one of the parties that he might have been a party himself and 
might have participated in the conduct of the proceedings, and 
where as a matter of fact, though not on the record, he has 
taken a direct interest in the institution and progress of the 
suit, has actually controlled the proceedings, examined witnesses, 
and preferred an appeal, he may be estopped by the judgment 
quite as much as the party on the record [Tarleton v. 
J'oAtison (3), Black on Judgments, Vol. II, Sec. 539, Van Fleet. 
on Former Adjudications, Vol. IF, Secs. 523, 524]. 

We may further point out that the mother of the etot 
was a party to those litigations in her character as shebait 


(1) (1899) 40. W. N. 283. (2) (1904) 1 C T. J. 23 
(8) (1854) 25 Ala 300; 60 Am Dec. 515. 
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and there can be no possible controyersy that she represented 
the endowment and a decree obtained by or against her is 
unquestionably binding on successive shebaits until the decree 
is challenged on the ground of fraud or some other ground 
sufficient to vitiate it, We are fortified in this view by the 
decision of this Court in the case of Gora Chand Lurks v. 
Makhan Lal Chakravarty (1). In that case it was pointed out, 
upon the authority of the decision of their Lordships of the 
Judicial Committee in Prosonno Kumari v. Golap- Chand (2), 
that a judgment obtained against a, former shebait is binding 
upon succeeding shebaits who in fact constitute a continuing 
representation of the idol’s property. To the same effect are 
the decisions in Afoharanee Shibessouree Debra v. Mothooranath 
Acharja (3), Kissonund v. Nurstngh Dass (4). This doctrine 
is based upon a perfectly intelligible principle. Although one 
shebait can hardly be said to claim under his predecessor, yet 
as the shebait for the' time being completely represents the 
debutter estate | fagadindra Roy v. Hemanta Kumari Debs (5), 
a decision against one shebait binds successive shebaits by reason 
of the juridical relation between the office and the land. 

To put the matter in another way, the successors of the 
parties, namely, those who succeed to their rights are regarded 
the same as the original parties and it is on this ground that a 
judgment for or against the original parties has the same effect 
with respect to those who have succeeded them. The principle 
is analogous to that upon which reversioners have been held to 
be bound by a decision obtained against a Hindu widow in 
possession of her husband's estate. The rule is, as we have just 
stated, subject to the qualification that the previous order or 
judgment was obtained in good faith and without collusion. The 
view we take is supported by the cases of Ramanathan Chetty v. 
Murugappa Chetty (6)'and Punnamamma v. Perrasu (7). The 
second ground, therefore, upon which the learned vakil for the 
respondent contends that the previous decisions do not operate 
as res judicata, cannot be sustained. f 

We must, consequently, hold that the previous decisions in 
the suits of 1884 and 1889, operate as res judicata upon the 

(1) (1907) 6 O L J. 404; 11 C. W. N. 489 (493) 
(2) (1976) L R. 2 L.A. 146 (162). 

(3) (1869) 13 M I A. 270. 

(4) (1868) 1 Marsball 485. 

(5) (1904) I. L R. 32 Cale. 129. 


(6) (1906) I. L. R. 29 Mad. 283; 4 C. L. J. 189 
(7) (1806) I. L. R, 29 Mad, 890. 
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question of title to the office of shebait and possession of the 
endowed properties as appurtenant to the shrines. The first 
ground upon which the appellant seeks to assail the decision 
of the learned District Judge, must consequently, be allowed. 

In the view we take of the first ground urged on behalf of 
the appellant, it becomes unnecessary to examine in detail the 
other grounds of appeal, but we desireto point out with reference 
to the second ground that the learned District Judge did not 
exercise a proper judicial discretion when he held that the decree 
of 1845 should not have been received in evidence. Even if it 
be assumed that the document in question was produced at a late 
stage of the proceedings, there was not the remotest suggestion 
that this in any way prejudiced the respondents. As was pointed 
out by this Court in Sayed Ikram v. Rant Lochun (1) and by the 
learned Judges of the Bombay High Court in A«nchhod vw. 
Secretary of State (2), section 138 of the Civil Procedure Code 
was enacted to prevent fraud by the tardy production of sus- 
picious documents and not to shut out formal evidence beyond 
suspicion, such as certified copies of public documenis like records 
of Government or judicial proceedings. Besides, when the docu- 
ment had been received and acted upon in the Court of first ins- 
tance, a Court of appeal ought to be very slow to interfere with 
the exercise of discretion by the original Court [Goshaim Tola Ram 
v. Rajha Rickmunee (3), Minakshi v. Velu (4).) 1f, therefore, we 
had not decided the question of res judicata in favour of the 
appellant, it would have been necessary for us to remand the 
case for re-hearing. 

With reference to the third ground of appeal, we may add 
that if it were necessary to decide it, we should have to answer 
it in favour of the appellant. It seems to us to be indisputable 
that not only did the defendants conduct the previous litigations 
on behalf of his mother, but that after her death, he adopted 
and carried out the terms of the decree for a number of years 
just as ifhe was bound by the result of the previous litigation ; 
after he has thus satisfied the whole proceeding, he cannot now 
be permitted to resile from the position he had deliberately taken 
and to ignore the decree in the partion suit as invalid and 
inoperative. . 

With regard to the fourth ground of appeal, we may observe 
(1) (1874) 28 W. R 29. 
(2) (196) I. L. R, 22 Bom. 178. 


(3) (1869) 18 M. I. A 77 ; 12 W. R. 82 P, C. 
(4) (1885) I. L. R. 8 Mad. 373. 
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that there appears to be considerable force in it. It is argued 
in respect of the half share of the debutter estate now in dispute, 
Ramparsan, the husband of the plaintiff had been in adverse 
possession for many years, and had thereby acquired an indefeasi- 
ble title, No doubt, title by adverse possession was not explicitly 
pleaded in the plaint ; but as ruled by this Court in Sundari v. 
Mudhoo (1), the plaintiff may be allowed to succeed on a title 
by adverse possession pleaded for the first time in the Court of 
appeal, if such a case arises on the facts stated in the plaint and 
the defendant is not taken by surprise. This view is supported 
by the observation of their Lordships of the Judicial Committee in 
Vasudeva v. Maguni (2), and may also be defended on the ground 
that, where, as here, the question reduces to one of law upon 
facts admitted or proved beyond controversy, it is not only 
competent to the Court, but expedient in the interests of justice 
to entertain the plea [see Connecticut Fire Ius. Co. v. 
Kavanagh (3). Now, what is the position of the parties here? 
The possession of the husband of the plaintiff in the half share 
now in dispute commenced undoubtedly during the life time 
of Hiralal, the maternal grand-father of the defendant. Assume 
that Hiralal was exclusively entitled to the properties as shebait. 
If the adverse possession of Ramparsan continued for thestatutory 
period during the life time of Hiralal, the right of the latter to 
a half share was extinguished by adverse possession. If, on the 
other hand, Hiralal be taken to have died before the expiry of 
the twelve years, limitation which had begun to run against him, 
would not be interrupted by reason of the fact that he was 
succeeded by his daughter. It would be unreasonable to hold 


that a reversioner is entitled to a fresh share on the death of a | 


female heir, even though cause of action accrued to the last full 
owner and adverse possession had commenced before the death 
of the latter. Ifthe contrary view were maintained, it would 
be in direct conflict with the elementary principle, that the effect 
of a Statute of limitation in the absence of legislative provision 
to the contrary, must be determined with reference to the 
actual state of the title when time begins to run, and that 
when the time has once commenced to run against the absolute 
owner, no subsequent alteration ir the title will postpone the bar. 
In either view, therefore, the title of the defendant has been 
extinguished by adverse possession. Even if we assume, however, 


(1) (1887) I. L. R I4 Calo. 592 (2) (1901) L. R. 281. A. 81 (88). 
(8) (1892) A, 0, 473 (480). 
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that the adverse possession,of Ramparsan commenced only upon 
the death of Hiralal in 1884, the defendant is equally in peril. 
Such adverse possession continued for about twenty years ; has 
its effect then been interrupted by reason of the fact that during 
twelve years of this period, the shebait was a Hindu daughter ? 
The decision of the learned Judges of the Madras High Court in 
Pydigantam v. Rama Doss (1), shows that the question ought to 
be answered in the negative, on the broad principle that the powers 
of a female shebait in relation to the shebaitship and endowed 
properties, are in no way more restricted or qualified than those 
of a male shebait. Itis true that in the case of a hereditary 
office (for example, shebaitship of a uth or temple), this office 
and trust estate do not after the death of the widow, (daughter 
or mother, as the case may be) of the last male trustee, descend 
to Aer heir ; the office and the trust estate rest in the heir of the 
husband (father, or son, as the case may be) on the footing 
that the succession then opens to him. Nevertheless, for all 
purposes other than succession, the trust estate, during the 
incumbency of the female trustee, resides in her as fully and 
effectually as it does in a male trustee, and in such a case the 
male trustee who succeeds as reversionary heir, cannot claim 
the benefit of the principle on which Art. 141 of the Limitation 
Act is founded. Jn other words, the rule laid down by this 
Court in Ramkanat Ghose v. Hari Narayan Singh (2), that each ` 
succeeding shebait does not get a fresh share for purposes of 
limitation, and that adverse possession operates continuously 
against successive holder of the office of shebait, is applicable to 
female quite as much as to male shebaits. In this view of the 


_ matter also, the title of any of the defendant to the half share 


now in controversy, has been extinguished by limitation, and the 
mere fact that he has ousted the plaintiff, does not make his 
possession lawful; for it is well settled in this country as in 
England, that if the title of the true original owner has been 
completely extinguished by adverse possession, even if he should 
re-acquire possession, he is not thereby remitted to his original 
title [Brindabun v. Zara Chand (3), Dalip Roy v. Deoki Roy (4), 
Vasudeva v. Maguni (5), Brassington v. Liewellyn (6), and Bryan 
v. Cowdal (7).] In every possible view of the matter, therefore, 
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the defendant has no title to the half share claimed by the 
plaintiff. l 

The result, therefore, is that this appeal must be allowed 
the decree of the District Judge reversed, and the decree of the 
Subordinate Judge restored. This order will carry costs in this 
Court as also in the Court of appeal below. 


A, T. M. | Appeal allowed, 


Before Str Willam Comer Petheram, Knight, Chief Justice 
and Mr. Justice Ghose. 


RAM SARAN SING AND OTHERS 
vU 


GYAN SING AND OTHERS.* 
Company's Batta— Alwab. 


A claim for Company's Batta is not necessarily a claim for an abwab. If 
the rent was fixed in sicca rupees and batta is claimed so as to make the demand 
equivalent in current coin, the demand is not illegal, 


Appeal by the Plaintiffs. 

Suit for rent. 

The facts appear from the judgment. 

Babu Tarack Nath Palit for the Appellant. 

Babus Karuna Sindhu Mukerjee (for Babu Sarada 
Prosunna Roy) for the Respondents. 

The judgment of the Court was delivered by 


Ghose J.—This was. a suit for rent. The plaintiff claimed 
rent in respect of a naga: tenure and also in respect of a dhaolt 
tenure. The lower appellate Court has disallowed-the claim so 
far as the bhaoli tenure is concerned on the ground that this 
tenure was not mentioned in the Road-cess Return made by the 
plaintiff, the zemindar: It appears that this Return was lodged 
by him in the Collector's office in March 1881, corresponding to 
Cheyt 1289. The rent which is now claimed, so far as the dbhaolt 
tenure is concerned, is for the years 1290 to 1292. Under section 
20 of Act IX (B. C.) of 1880, the plaintiff -was bound to prove, if 
the d/ao/z tenure was not, one of the holdings mentioned in the 
Road Cess Return, that the holding was created subsequent to the 
lodging of such Return. We called upon the learned vakil for 


* Appeals from Appellate Decrees Nos 1368 to 1871 of 1886 against the 
decrees of Babu Ram Pershad, Subordinate Judge, Patna, dated the 80th March 
1886, modifying those of Shah Noorul Hosselon Khan, Munsiff, Patna, dated 
the 28th September 1885. 
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the appellant to point out any evidence which would prove that 
fact, but he confessed that there was no evidence on the record 
to that effect. And on looking atthe plaint, we find that the 
plaintiff's case in the Court below was, that the 2Zao/f tenure was 
an old one which had been held by the defendants for a long 
time, and this negatives the theory now set up that the tenure 
was created subsequent to the filing of the Road Cess Return. 
That being so, we think that the judgment of the lower appel- 
late Court inthis respect is right, and that, to that extent, it 
must be confirmed. 

There was another point taken, which is this, that the lower 
appellate Court was wrong is disallowing Rs 10-7-9 which was 
the Company's batta on the nagd: rent of stecca Rupees 155-3-9. 
As to this matter, it appears that the lower appellate Court, while 
it was dealing with the various items of aówab, which were 
claimed by the plaintiffs, disallowed this claim for batta upon the 
same ground as that upon which it disallowed the claim for 
abwabs generally. But itis obvious that datfa is not an aówab 
in any sense. It is the equivalent in the current coin of the rent 
of the tenure, which according to the plaintiffs case, was in 
stcca rupees. There is oral evidence on the part of the plaintiff 
showing that the defendant had been paying for some years past 
a rent of Rs 178-4-6, and this amount comprised a rent of sicca 
Rupees 155-3-9 and batta of Company's Rupees 10-7-9, besides 
some other items which were really adwads, and the evidence on 
this part of the case seems to be corroborated by the zemindari 
papers produced by the plaintiff. We are, therefore, of opinion 
that the lower appellate Court was wrong in disallowing the 
claim for bata, and accordingly, we direct that the decree of that 
Court be amended by allowing to the plaintiff the extra sum of 
Rs. 10-7-9, on account of batta, in addition to the rent of 
Rs. 155-3-9, in respect of each year. Each party will bear his own 
costs in this Court. 

It is admitted that the appeals numbered 1369, 1370 and 
1371 will be governed by this decision. The same order will be 


made in those cases also, 
B. M. Decree varied, 
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Swit for money adranosd to agent for bonefit of prinoipal—Principal and 
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necessary aots of, if binding on principal—Cirll Procedure Code (Act 
XIV of 1882), Beo, 257 A— Authority to have a sale postponed, extent of — 
Indian Contract Act (IX af 1872), Seo. 188— Powers of attorney, cons- 
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Where A does an nct as agent for B without any communication with O, 
C cannot, by afterwards adoptiug that act, make A his agent and thereby 
incur any liability or take any benefit under the act of. A. 

Wilson v. Tumman (1) and Keighley v. Durant (2) referred to. . 

Under section 257A of the Code of Olvil Procedure (Act XIV of 1883) 
every agreement to give time for the satisfaction of a judgment-debt is void, 
unless it 18 made for consideration and with the sanction of the Court which 
passed the decree and such Court deems the consideration to be, undér the 
circumstances, reasonable, 4 : 

Powers of attorney are to be construed strictly, that is to say, that where 
nn act purporting to be done under a power of attorney is ohallenged as being 
in excess of the authority conferred by the power, it is necessary to show that, 
on a fair consideration of the whole instrument, the authority in question is to 
be found within the four corners of the instrument, either in express terms, or 
by necessary implication, ` 

Bryant v. La Banque Du 'Peuyle (3) referred to. . 

An agent authorised to obtain an extension of time and postponement of 
an intending judicial sale has, within the meaning of scction 188 of the 
Indian Contract Act (IK of 1872) authority to do every lawful thing which 18 
necessary in order to do the act which he is expressly authorised to do. s 

lf the implied authority of an agent to raise a loan is not established, but 
itis proved that the sum borrowed ora portion thereof has been applied for 
the benefit of the principal with his knowledge, the creditoris entitled to be 
re-imbursed by the principal to the extent he has been benefited. 

JHeramba Chandra Pal Chowdhury v. Kasi Nath Sukul (4) and ipia du 
v. Macer (6) referred to. 


Although an unqualified admission of a debt implies & promise to pay, 
yetif there 1s a covenant and an agreement to pay which is not absolute but 
qualified in its terms, for instance, if there is a covenant to receive payment 
out of a specified fund, it does not create the Kelangan of creditor and debtor 
as upon a simple loan of money, 
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Parbati Charan Roy v. Gobinda Chandra Kundu (1) and Kerr v. 
Luston (2) referred to, 4 

Whether there is such a covenant must depend upon the construction of 
the instrument in each case and the intention of the parties as evidenced by 
the circumstances 

Yates v. Aston (8) referred to. 

An implied authority to agree to the payment of a particular rate 
of interest must be made out in the same manner as an implied authority to 
raise a loan. 

Heramba Chandra Pal Ohowdhury v. Kası Natk Sukul (1) referred to. 


Appeal by the Plaintiffs.. 

Suit for the recovery of a sum of Rs. 7,851, with interest 
and coste alleged to have been advanced to Defendant No. 2 for 
the benefit of Defendant No. 1. 

The facts of the case appear from the judgment. 

Mr. P. Okinealy (Advocate General) and Babus Umakali 
Mukherjee and Fnanendranath Bose for the Appellants. 

‘Dr. Rash Behari Ghosh and Babus Basanta Kumar Bose, 
Mahendra Nath Roy and Pravash Chandra Mitter for Defendant 
No. 1, Respondent. S 

Babu Dwarka Nath Mitter for Defendant No. 3, Respondent. 

: í C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J.—The facts which have given rise to the litiga- 
tion out of which'the present appeal arises may be briefly 
outlined: The plaintiffs appellants are members of a Hindu 
family and jointly carry on money-lending business. The first 
defendant is the Raja of Ramnagar and the second and third 
defendants have been his managers at different times. The 
plaintiffs seek to recover with interést and costs, a sum of 
Rs. 7,351 alleged to have been advanced to the second defendant 
on the 15th November 1900, for the benefit of the first. defendant. 
The third defendant has been made a party to the suit, because 
the second defendant arranged that the plaintiffs were to receive 
their money out of rent payable by him. The Subordinate 
Judge has dismissed the suit against all the three defendants. | 
He has held, first, that the second defendant borrowed the money 
in his character as agent, not of the first defendant, but of his 
wife, now deceased, the Ranee of Ramnagar, and, secondly, that 
the second defendant had no authority under the power-of- 
attorney which he held from the first defendant to borrow money 
on his behalf. In this view of the matter he has concluded that, 


(1) (1206) 4 C. L. J. 248. (3) (1848) 4 Q. B. 182; 62 R. R. 816. 
(2) (1906) 4 O L, J. 510. (4) (1905) 1 C, L. J 199. 
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proceedings was served upon the Raja. His properties were 
attached and sale proclamation was ordered to issue on the rst 
September 1900, fixing the 12th November following for sale of 
the properties. The present plaintiffs were also creditors of the 
Raja for a considerable sum exceeding 20,000 rupees. Under 
these circumstances, the Raja suggested to the plaintiffs that they 
should advance further sums, in order that the execution taken 
out by Hazari Mall might be stayed, and another sale, which was 
impending at the instance of the Collector of Motihari, might also 
be averted. The plaintiffs appear to have suggested that the Raja 
should appoint Mr. Broncke the second defendant, as manager and 
authorise him to raise a loan to pay his creditors. On the 17th 
October 1900, the Raja as also the Ranee executed two Ekrar- 
namas by which they appointed Mr. Broncke as their manager. 
Under the Ekrarnama of the Raja, Mr. Broncke was authorised 
to protect the properties advertised for sale by obtaining exten- 
sion of time. He was also empowered to raise a loan of a lac of 
rupees for payment to the creditors mentioned in the deed and as 
this would take time, he was given authority, if before the loan 
could be raised, any properties were advertised for sale in execu- 
tion of decree, to take suitable measures and borrow money for 
their protection. The manager was also given authority, from 
time to time, for the benefit and welfare of the Raja, whenever 
necessity might arise, to borrow from any money-lender a sum 


"up to 10,000 rupees on interest at the.rate of one per cent. per men- 


sem, such amount to be repaid from the income of the Raj. The 
Ekrarnama executed by the Ranee was in similar terms and it 
authorised the manager to raise a loan of two lacs of rupees, to 
borrow money, if before the loan could be raised, money was | 
required to avert the sales then pending and also to raise a loan 
not exceeding 10,000 rupees whenever necessity might arise on 
interest at the rate of one per cent. per mensem. The debt due 
to Hazari Mall was described as one of the debts which was to be 
repaid by this loan of two lacs of rupees. "The two Ekrarnamas 
were registered on the 29th of October, 1900, and on the same 
date the Raja wrote a letter to the plaintiffs, which has an impor- 
tant bearing upon the matter now in controversy. That letter 
was in these terms : I received your petition, perused the same. 
As advised by you, I have this day caused the Ekrarnama (Muktear- 
nama) appointing Mr. W. Broncke as manager, to be regis- 
tered. Iam confident that the Manager Sahib would put in the 
money ; notwithstanding that I write to you, that as the date of 
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sale is approaching, you should too press him so that the money 
be deposited and sale averted. Because you are the well-wisher 
of the Raj, you are for that to look after the affairs at Motihari ; 
by all possible means see that the sale does not take place." It 
has been argued on behalf of the plaintiffs that by this letter the 
Raja requested them to see that the sales impending at the time, 
namely, the sale in execution of the decree of Hazari Mall fixed 
for the 12th November 1900 and the sale at the instance of the 
Collector of Motihari fixed for the 31st October 1900 should not 
take place. It has been suggested on the other hand that the 
request by the Raja related only to the sale impending at the 
instance of the Collector. The first part of the document is 
undoubtedly wide enough to cover both the sales and to support 
the conclusion that the Raja intended that the plaintiffs should 
advance money in order that both the sales might be averted. 
This is also borne out by the evidence of the first plaintiff 
Ghasiran who has been examined in this case. He swears that 
the Raja sent for him and told him that, as the Raj was advertised 
for sale in Motihari and Chapra, if the manager could not raise 
money, he should advance the money ; there is no reason to dis- 
trust this evidence. The plaintiff, further, alleges that later on 
after he had received the letter of the Raja written on the 29th 
October 1900, the defendant No. 2 came to Bettiah and sent for 
him. He was told that 10,000 rupees was needed on account of 
the decree of Hazari Mall, to which he replied that he was in a 
position to advance between seven and eight thousand rupees. 
As a matter of fact, he gave Rs. 7351 to Nandalal the servant of 
the manager. It is not questioned that this money was paid, nor 
is it disputed that the manager, with this money and with other 
money in his hands, made up a sum of 10,000 rupees, deposited 
it in Court on the 16th November 1900 to the credit of Hazari 
Mall, and obtained a stay of the execution proceedings for two 
months. It is this sum of 7,351 rupees, which the plaintiffs seek 
to recover in the present litigation together with interest and 
costs. The money was advanced, as has been just stated, on the 
15th November 1900, and on the same date, Mr. Broncke wrote a 
letter to the first plaintiff, Ghasiram, in which he admitted receipt 
of this sum and stated that the principal with interest at the rate 
of one per cent. per mensem would be paid from the rent due 
from Mr. Coffin, the present third defendant, on account of the 
January instalment of 1901, by means of receipt of payment, 
Jt may be stated here, that Mr, Coffin was a lessee of some of the 
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properties belonging to the Raj which at the time were in posses- 
sion of the Ranee under the consent decree of the 27th Novem- 
ber 1897. On the 29th November 1900, Mr. Broncke made over 
tothe plaintiffs two receipts purporting to be receipts for rent 
payable by Mr. Coffin, the amount due thereunder aggregating 
rupees 7,351. The arrangement apparently was that the plaintiffs 
should present these receipts to Mr. Coffin and receive the 
amount of rent payable on account of the lease-hold properties 
held by him. The plaintiffs allege that they duly presented the 
receipts to Mr. Coffin but the latter declined to make any pay- 
ment on the allegation that he had several matters to settle with 
the Raja and until these matters were settled he would not pay 
the amount. The plaintiffs thereupon applied to Mr. Broncke 
again for,payment, and on the 25th December 1900 received a 
letter in which he expressed a hope that they would be paid the 
full amount on the ist January 1901 and agreed, if the amount 
was not so paid, to pay interest at the rate of 24 per cent. per 
annum. The plaintiffs, however, were unable to realize any sum 
either from the Raja or from Mr. Broncke or from Mr. Coffin. 
The Ranee subsequently died in February 1901. On the i7th 
September 1903 the plaintiffs commenced this action to recover 
the sum which they had advanced. 

The first question which requires consideration is whe- 
ther Mr. Broncke borrowed the sum in his capacity as an 
agent of the .Raja or as an agent of the Ranee. In our 
opinion, the evidence leaves no room for doubt that Mr. Broncke 
borrowed the money in his capacity as agent of the Raja. 
No doubt under the consent decree of the 27th November 
1897, the Ranee had undertaken to discharge certain debts 
of the Raja out of the income of the properties left in her 
possession. There is nothing, however, in that deed to indicate 
that she undertook the satisfaction of the sum due to Hazari 
Mall; even if she did so, there is nothing to indicate that 
Hazari Mall in any way assented to this arrangement, which could 
not, under the circumstances, be held binding upon him. In 
August 1900, therefore, Hazari Mall was perfectly justified in 
taking out execution against the Raja. We have explained 
the circumstances under which the Raja and the Ranee executed 
the Ekrarnamas in favour of Mr. Broncke and appointed him 
as their manager. The Ekrarnama of the Ranee no doubt 
contains a statement that the Ranee undertook to discharge the 
debt due under the decree of Hazari Mall, This, however, would 
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not in any way bind Hazari Mall, though it might, perhaps, lend 
some colour to the contention of the respondent that Mr. Broncke 
when he raised a loan to make a part payment to Hazari Mall, 
might possibly have acted as the agent of the Ranee. The 
petition, however, filed in Court on behalf of the Raja on 
the 16th November 1900 when Rs. 10,000 was deposited to 
the credit of Hazari Mall,leaves no room for doubt upon the 
point. It states expressly that the loan had been raised by 
Mr. Broncke as the manager of the Raja, who was the peti- 
tioner at the time. Much stress was laid by the learned vakil 
for the respondent on the fact that in the account book of the 
plaintiffs the entry of the sum of Rs. 7,351 shows a debit 
to the Raja and the Ranee jointly. In our opinion, this entry, 
rightly interpreted, does not support the case of the respondent. 
The Raja and the Ranee are treated as proprietors of the Raj 
Ramnagar. In one sense this was. strictly true. Under the 
consent decree of the 27th November 1897, the properties which 
were left in the possession of the Ranee did not cease to be 
part of the Raj Ramnagar. The Ranee had no power of 
alienation. She had only a right of enjoyment 'and upon her 
death, ze, upon the extinction of the limited interest taken by 
her, the properties were to revert to the proprietor of the Raj 
who was to be absolute owner thereof. In fact if we look to 
the substance of the transaction, it amounted to this, that a 
portion of the zemindary owned by the Raja of Ramnagar 
was placed in the possession of his wife who was to enjoy the 
income and to appropriate a portion thereof in discharge of 
the debts payable by the Raja. Itis inconceivable that the plain- 
tiffs should, when they advanced the money to Mr. Broncke, 
look, for payment, to the Ranee exclusively. If the entry in 
their account book upon which so much stress was laid on behalf 
of the respondent, be most strictly construed against them, it 
shows, at least that they relied upon the credit of the Raja 
as also of the Ranee. Reference was also made to the circums- 
tance that the rent receipts, which were given by Mr. Broncke 
to the plaintiffs were for the rent payable by Mr. Coffin in 
respect of the properties in the possession of thé Ranee ; but 
this does not prove conclusively that Mr. Broncke borrewed as 
the agent of the Ranee. The plaintiffs were entitled to receive 
payment from Mr. Broncke. It was immaterial to them whether 
the sum which they were to receive was paid out of funds 
received by Mr. Broncke from Mr, Coffin or any other persons, 
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On a review of the whole evidence, oral and documentary, we 
are satisfied that Mr. Broncke when he borrowed the money 
from the plaintiffs took the loan in his capacity as manager of 
the Raja and the plaintiffs relied upon the credit of the Raja 
when they advanced the sum. This question which must be 
answered, therefore, in favour of the plaintifis, is one of some 
importance, because if Mr. Broncke borrowed as the agent of 
the Ranee, the Raja could not be made liable merely on the 
ground that he had been benefited by the loan. Itis well- 
settled that where A does an act as agent for B without any 
communication with C, C cannot, by afterwards adopting that 
act, make A his agent and thereby incur any liability or take 
any benefit under the act of A. [See Wilson v. Zumman (1) 
the principle of which case has been recently affirmed by the 
House of Lords in Keighley v. Durant (2).] If, therefore, 
Mr. Broncke acted in the matter of this loan as the agent of the 
Raja, the next question, which arises, is whether he acted 
beyond his authority. 

It has been argued by the learned vakil for the respondent 
that Mr. Broncke under the authority of the Ekrarnama 
executed by the Raja on the 17th October 1900, had no 
authority to raise the loan. In our opinion, there is no found- 
ation for this contention. Paragraph I of the Ekrarnama 
stated that, as thé 31st October and the 12th November were 


.very near, the said manager had authority to protect the 


properties advertised for sale by obtaining extension of time. 


“As already stated, the 12th of November 1900, was the date 


fixed for the sale of the properties attached by Hazari Mall 
in execution of his decree. The manager, therefore, was 
clearly authorised to protect the properties advertised for sale 
by obtaining an extension of time. Now, under section 257A 
of the Code of Civil Procedure, every agreement to give time for 
the satisfaction of a judgment-debt is void, unless it is made for 
consideration and with the sanction of the Court which passed the 
decree and such Court deems the consideration to be, under the 
circumstances, reasonable, The manager, therefore, could not 
possibly obtain an extension of time, unless he made a substan- 
tial payment in the way of satisfaction of the judgment debt, 
and for this purpose, it was essential, that he should borrow 
money. Itis well settled, as stated by Lord Macnaghten in 
delivering the judgment of their Lordships of the Judicial 


(1) (1848) 6 M. & G. 236; 64 R. R. 770, 
(2) (1901) A. C. 240. 
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Committee of the Privy Council in Bryant v, La Banque Du 
Peuple (1) that powers of attorney are to be construed strictly, 
that is to say, that where an act purporting to be done under a 
power of attorney is challenged as being in excess of the 
authority conferred by the power, it is necessary to show, that 
on a fair consideration of the whole instrument, the authority 
in question is to be found within the four corners of the 
instrument, either in express terms, or by necessary implication. 
In the present instance, the agent was authorised to obtain an 
extension of time and postponement of an impending judicial 
sale. Under the law, this could be done only upon payment 
of reasonable consideration to the judgment-creditor. The 
agent, therefore, had within the meaning of section 188 of the 
Indian Contract Act authority to do every lawful thing which 
was necessary in order to do the act which he was expressly 
authorised to do. It may, further, be pointed out that para- 
graphs 7 and 20 of the ekrarnama are wide enough to cover a 
case of this description, and under their terms, the agent would 
have ample authority to borrow money for the protection of 
properties advertised for sale in execution of decrees. In this 
. view of the matter, apart from the allegation of the plaintiffs 
that the Raja expressly asked them to advance money to the 
manager to avert the impending sales, it must be held, that the 
manager acted within the authority conferred upon him by the 
ekrarnama, when he raised a loan of the sum he actually 
borrowed. 

The third point taken on behalf of the appellants raises the 
question, whether assuming that the manager acted in excess of 
the powers conferred upon him under the ekrarnama, the Raja 
would not be still liable, as he has received the benefit of the sum 
advanced and has retained the benefit with full knowledge of the, 
circumstances. This question must, clearly, be answered in 
favor of the appellants. It was pointed out by this Court in the 
case of Heramba Chandra Fal Chowdhury v. Kast Nath 
Suku (2) that if the implied authority of an agent to raise a loan 
is not established, but it is proved that the sum borrowed 
or a portion thereof has been applied for the benefit of the 
principal with his -knowledge, the creditor is entitled to be 
reimbursed by the principal to the extent he has been bene- 
fited. This doctrine has been recently affirmed by the Court 
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of appeal in England in Bannatyne v. Maclver (1) in which 
it was ruled that where money is borrowed on behalf of a 
principal by an agent the lender believing that the agent has 
authority, though it turns out that his act has not been authorised 
or ratified or adopted by the principal, although the principal 
cannot be sued at law, yet in equity to the extent to which the 
money borrowed has, in fact, been applied in paying legal debts 
and obligations of the principal, the lender is entitled to stand 
in the same position as if the money had originally been borrowed 
by the principal. This doctrine is based upon the principle that 
for a principal to accept the proceeds of a loan made in his behalf 
by the agent acting without authority is a ratification of the 
unauthorised contract and therefore makes him liable for the sum 
received. [lu re Wrexham & Ry. Co. (2), Sinclair v. Wallace (3), 
Union Gold Mining Company v. Rocky Mountain (4)] The 
principle is thus stated in Zenion v. Badger (5). " Althcugh 
the defendant did not authorise its agent to borrow of the plain- 
tiff the said sum of money and was ignorant of the fact that he 
had done so, when the said sum was paid over to it, yet if after 
the defendant ascertained the fact that its agent had borrowed 
the said sum on its credit, and that he had paid over the same to 
it, then upon every principle of right-dping and'justice, the debt 
became its own, as much so as if it had in the first instance 
authorised its agent to procure the loan of the plaintiff." To the 
same effect are the observations in McDermott v. Jackson (6), 
"the principle that a person cannot retain the avails of an 
unauthorised contract made for his benefit by another, assuming 
to actas his agent, and repudiate the responsibilities of such 
contract, and that any attempt so to do with full knowledge of the 
facts constitutes a ratification of the unauthorised act and creates 
a liability on the part of such person to the same extent as if 
such contract were originally authorised, is familiar.” [See also 
Clark and Skyles on Agency, section 140 (a) and (e) Volume I, 
page 329.] In the case before us, the first defendant has un- 
doubtedly obtained and retained the benefit of the sum advanced 
to his agent by the plaintiffs. There can be no question that he 
has done so with full knowledge of all the circumstances, as is 
manifest from his petition filedin the execution proceedings of 


(1) (1906) IK, B 188 (8) (1880) T Rettie 874; 17 Cote. S. T. R. 60L 
(2) (1899) 1 Ch 440, (4) (1877) 6 Otto. U. 8. 610. 

(5) (1873) 54 Missouri, 381. : 

(6) (1897) 97 Wisconsin, 76 ; 72 N. W, 870, . 
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Hazari Mall on the 16th November 1900. On this ground, also, 
therefore, the plaintiffs are entitled to recover the sum from the 
first defendant. 

The fourth point, which requires consideration, is one raised 
at the instance of the first defendant respondent. It has been 
argued on his behalf that, as the plaintiffs when they advanced 
the money agreed to receive payment out of a specified fund, 
namely, the rent payable by the third defendant on account of 
lease-hold properties held by him under the Ranee the first 
defendant is not personally liable to repay the loan of the plain- 
tiffs, In support of this position, reliance has been placed upon 
the cases of Mathew v. Blackmore (1), (Narottam Das v. Sheo 
Pargash Singh (2), Kalka Singh v. Parasram (3) and Chenna- 
painam v. Tadakamalla (à. In our opinion there is no force in 
this contention. As pointed out by this Court in the cases of 
Parbati Charan Roy v. Gobinda Chandra Kundu (5) and Kerr v. 
Ruxton (6). These cases merely lay down that although an 
unqualified admission of a debt implies a promise to pay, yet 
if there is a covenant and an agreement to pay which is not 
absolute but qualified in its terms, for instance, if there is a. cove- 
nant to receive payment out of a specified fund, it does not create 
the relation of creditor and debtor as upon a simple loan of 
money. The answer to the question, however, must depend 
upon the construction of the instrument in each case and the 
intention of the parties as evidenced by- the circumstances. 
[ Yates v. Aston (7).]] In the present case, there is no indication 
that the plaintiffs intended to rely exclusively upon a specified 
fund for payment of their debt. On the other hand, they appear 
to have looked to that fund as an additional source from which 
their debt might be satisfied. They never intended to abandon 
their remedy against the Raja and to rely exclusively on the 
credit of Mr. Coffin. It is reasonably clear from the circums- 
tances of the case, that the money was advanced on the credit 
of the Raja and the terms of the document given by Mr. Broncke 
on the 15th November 1900 are not inconsistent with this view. 
If the plaintiffs intended to rely solely on the credit of Mr. Coffin; 
it is not intelligible why Mr. Broncke should at all execute 
the note of hand of the 15th of November 1900. The plaintiffs 


(1) (1857) 1 H. & N. 762. 

(2) (1884) L, Re 11. 4; 83 ; T.L B. 10 Cale. 740 

(3) (1894) L B 221. A 68; I. L, R. 22 Cale 434. 

(4) (1905 I. L. R. 27 Mad, 8d (6) (1906) 40 L. J. 510. 

(5) (18086) 4 O L. J. 940. (7) (1843) 4 Q B. 182; 62 R. R. 315, 
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could have contented themselves with the receipts for rent signed 
by Mr. Broncke upon presentation of which, it was assumed, 
Mr. Coffin would pay up the amount due from him. It was sug- 
gested by the learned vakil for the respondent that the suit was 
entirely misconceived and that the remedy of the plaintiffs was 
against the Ranee. In our opinion, there is no substance in this 
contention. The money was never advanced on the credit of 
the Ranee, although she might have undertaken to satisfy the 
decree of Hazari Mal, out of the income of the properties 
belonging to the Raja and then in her possession. The reason 
why the suggestion is now made that the plaintiffs should proceed 
against the Ranee, is that the Ranee is dead and apparently 
whatever properties she had, have under the terms of the consent 
decree of the 27th November 1897 vested in the Raja. The 
suggestion. consequently, that the plaintiffs should proceed against 
the representatives of the Ranee, in reality, amounts to this that 
they should pursue a course which is bound to be fruitless. We 
must, therefore, overrule this contention of the respondent. 

The last point taken on behalf of the respondent raises the 
question whether the plaintiffs are entitled to recover interest at 
the rate of 24 per cent. per annum. Under the Ekrarnama 
Mr. Broncke was authorised to borrow for the benefit of the Raja 
upon payment of interest at 12 per cent. per annum. His agree- 
ment, therefore, with the plaintiffs on the 25th December 1900 
to pay interest at a higher rate, if the loan was not discharged 
on or before the 15th January r9or, was unauthorised. The 
plaintiffs are, therefore, not entitled to interest at the higher rate. 
As was pointed out by this Court in Heramba Chandra Pal Chow- 
dhury v. Kast Nath Sukul (1), an implied authority to agree to 
the payment of a particular rate of interest must be made out 
inthesame manner as an implied authority to raise a loan. 
Under these circumstances, the learned Advocate General, who 
appeared on behalf of the appellants, has not seriously contended 
that the plaintiffs can successfully claim interest at 24 per cent. 
per annum. This point, therefore, must be decided in favour 
of the respondent. 

The result, therefore, is that this appeal must be allowed and 
the decree of the Subordinate Judge, in so far as it dismissed the 
suit against the first defendant, discharged. The plaintiffs will 
have a decree against the first defendant for Rs. 7351 with interest 


d 


(1) (1905) 1 0. L. J, 199, 
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at 12 per cent. per annum from the 15th November 1900 to the 
17th September 1903, £e. from the date of the loan to the date 
of the institution of this suit. The interest thus calculated 
amounts to Rs. 2546-6. The plaintiffs will, therefore, have a 
decree for a total sum of Rs. 9897:6as. ^ This will carry interest 
at 6 per cent. per annum from the date of the institution of the 
suit to the date of realization. The plaintiffs will also have, from 
the first defendant, costs in each Court proportionate to the 
amount now decreed. The amount of costs allowed will carry 
interest at 6 per cent. per annum from the date on which the 
decree of this Court is drawn up to the date of realization. 
There will be no order as tothe costs of the second and third 
defendants either in this Court or in the Court below. 


Before Mr. Justice Mookerjee aud Mr. Justice Casperss. 
° BIDHATA ROY, 


v. 
RAM CHARITRA ROY AND OTHERS." 


Partition, suit for— Court Fees Act (VII of 1870), Seo. 7 Bub-Seo. IV Ct. (b) 
and Soh, II, Art. 17, Ol. ViI—Partition—Joint property—Danial of the 
catent or quantum of interest— Ejectment or partition. 

A suit for partition of joint property is governed by Schedule IT, Art. 17 
ol VI of the Court Fees Act, and the plaint is properly stamped if a Court-feo 
of rupees ten is paid npon it. 

Rajendra Lall v. Shama Charan (1), and Kirty Churn v, Annath Nath (2). 
referred to, < 

Reference wider the Court Fees Act (8), dissented from, 

Section 7, sub-section IV, cl. (5) of the Court Fees Act refers to a suit for 
joint possession and not to a suit for partition. 

Velu v. Kumara Velx (4) dissented from. 

A partition is not a substitute for ejectment, because partition implies an 
existing joint possession and enjoyment to be converted into possession in 
severalty. 

Clapp v. Bromagham (5) and Florence v. Hopkin (6) followed. 

When, therefore, the plaintiff has possession of what is a portion of the 
joint estate, a denial of the extent of that estate or of the quantum of the 
plaintiff's interest therein, does not convert the suit into one for recovery of 
possession of land. 

Mohendra Chandra v, Ashutosh (7) approved. 


* Appeal from Orginal Decree No 178 of 1907, against the decision of 
M, Smither Esq., Distrtct Judge of Shahabad, dated the 26th . {arch 1907. 


(1) (1879) 4 O. L R, 417, I. L. R. 5 Cale, 188. 


2) (1882) I. L. B. 8 Calo. 757, (4) (1896) T. L. R. 30 Mad 28.\; 7 M, L. J. a0. 


(8) (1894) 4 M. L. J. 110 
(5) (1827) 9 Cowen N. Y. 530. (6) (1871) 1 Sickels N, Y. 183. 
(7) (1893) 1. L. B. 20 Calo. 762. 
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When the plaintiff is admittedly in possession of what is joint property 
and is a co-parcener with the deféndant, but itis denied that all the properties 
alleged by him to be joint properties have really that character, the suit is one 
for partition, and the plaint is properly stamped, if a Court-fee of ten rupees is 
paid upon it. 

It 18 essential that the plaintiff should be in actual or constructive posses- 
sion of the properties and whether he has such possession or not, is to be 
determined in view of the principle that the possession of one co-owner is 
prima facie the possession of all the co-owners and his possession is to be 
presumed in conformity with his right and title as co-owner. If it is established 
that the plaintiff is in possession of no portion of the joint property, that there 
bas been a complete ouster, he must see for recovery of possession and parti- 
tion and pay adralerem Court-fees upon a plaint appropriately framed for the 


purpose. 

Appeal by the Plaintiff. 

Suit for partition. : 

The facts and argument appear sufficiently from the judg- 
ment of tlie Court. 

Babus Mohendra Nath Roy and Kulwant Sahay for the 
Appellant. 

Babus Umakali Mukerjee and Raghu Nath Singh for the 


Respondent, 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—On the 31st March, 1905, the plaintiff 
commenced the action, out of which the present appeal arises, 
for partition of properties, moveable and immoveable, which he 
alleged, were jointly owned and possessed by a joint Hindu 
family of which he and the defendants were the members. 
A Court fee of Rs. 10 was paid upon the plaint, and the suit 
was instituted in the Court of the Subordinate Judge of 
Shahabad. It was subsequently transferred by the District Judgé 
to his own file and some evidence was taken by him, but again 
it was re-transferred to the file of the Subordinate Judge, before 
whom the remainder of the evidence was adduced by the parties, 
without any objection. After the close of the case, however; 
the defendants objected that the District Judge had no powèt 
to re-transfer the case to the Subdrdinate Judge, and that the 
latter, consequently, had no jurisdiction to hear it. The Subor- 
dinate Judge over-ruled this “objection, and made the usual 
preliminary decree for partition. The defendants then appealed 
to this Court, and repeated their objection as to jurisdiction. 
This objection was allowed to prevail [Ram Charitra v, Bidhata 


A 
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Roy (1)] The decree of the Subordinate Judge was set aside 
and the case was sent back to thé District Judge for. trial. 
Before the District Judge, two new issues were framed at the 
instance of the defendants, namely; frst: Is the Court-fee paid 
by the plaintiff, sufficient ? And, secondly : Is plaintiff in possession 
of the properties in suit ; if not, is the claim for partition tenable ? 
Subsequently, the parties agreed that the evidence taken by the 
Subordinate Judge should be received, as if it had been adduced 
at the hearing before the: District Judge. Some additional evi- 
dence also was adduced. ‘The learned District J udge then held, 
that only a small part of the property in suit was admittedly: joint 
property ; that the remainder was derived to be joint property and 
that there was no proof, that the plaintiff was in possession of the 
whole of the disputed properties. In this view of the matter, 
he held, that partition could be decreed only in respect of the 
undisputed properties ; that in respect of the disputed properties 
the plaintiff must ask for' declaration of title, recovery of posses- 
sion and partition, and that consequently, advalavam Court-fees 
must be paid on the plaint. The plaintiff was then called upon 
to pay additional Court fees, and to pay fees for the appointment 
of a Commissioner. Upon his failure to doso within the time 
specified, the suit was dismissed with costs. 

The plaintiff has now appealed to this Court, and on his 
behalf, the decision of the District Judge has been challenged on 
two grounds, namely, first, that adequate Court-fees were paid on 
the plaint, and secondly, that if the Court-fees were inadequate, 
the question ought not to have been allowed to be raised at that 
late stage of the litigation. 

In support of the first contention, reliance was placed by the 
learned vakil for the appellant upon the cases of Rajendra Lall 
v. Shama Churn (2) Kirty Churn wv. Annath Nath (3) and 
Mohendra Chandra v. Ashutosh (4). These cases are founded 
on the principle, that a suit for partition of joint property is not 
a suit for recovery of possession and is governed, not by Section 7, 
Sub-Section (iv), Clause (4), nor by Section 7, Sub-Section (v) of 
the Court Fees Act, but by Art. 17, cl, iii or cl. vi of Schedule II 
of that Act. The learned vakil for the respondents on the other 
hand contended, that a suit for partition is in substance, a suit to 
enforce the right to share in any property, on the ground that 
itis joint family property, which is governed by Section 7, Sub- 


l 


(1) (1906) 10 C. W N. 902. (8) (1882) I.T 5 R. 8 Cale, 757, 
(2) (1879) 4 O, L, B, 417, - (4) (1893) I, L. B, 20 Calo, 162. 
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section iv, clause (4). In support of this view he relied upon the 
case of Reference under the Court Fees Act, (1). 

It may be conceded, that if the matter were res tntegra, there 
might be room for considerable discussion. But after a careful 
examination of the arguments addressed to us on both sides, we 
are not prepared to dissent from the rule embodied in the cases 
cited on behalf of the appellants ; nor are we prepared to disturb 
what has been the uniform practice of our Courts ever since the 
Court Fees Act of 1870 was passed. As observed by the learned 
Judges who decided the case of Rajendra Lall v. Shama 
Churn (2), the effect of a suit for partition is not recovery of 
possession, but to alter the form of enjoyment of joint property 
by the co-owners ; strictly speaking, the value of such a suit is 
the value of the convenience of the change of the form of 
enjoyment, if indeed, such relief is capable of any valuation. 
A similar view was taken by Sir Richard Garth in Krrzy Charan 
v. Annath Nath (3), where the learned Chief Justice stated that a 
co-owner, who is already in possession of his share, obtains, by 
partition, a divided instead of an undivided share ; it is impossible 
fora plaintiffto put a market value upon this change in the 
nature of his property. The view thus indicated was adopted 
by Petheram C. J. and Norris J, in Mahendra Chandra v. 
Ashutosh (4). In that case, as here, there was a dispute between the 
parties as to what constituted the joint family properties. The title 
of the plaintiff to share in many of the properties included in the 
plaint was denied by the defendants. It was ruled, that the 
suit was maintainable upon payment of a Court-fee of ten 
rupees, it was pointed out, that for the purposes of the stamp 
duty, the cause of action alleged in the plaint and that alone 
must be looked at. If the only relief sought is the partition 
of property, which the plaintiff says is family property, and, of 
which he says, he is in possession jointly with others, because the 
possession of one member is the possession of all, the suit is for 
partition, and the plaint has to be stamped as in a partition suit, 

This view appears to us to be based upon a reasonable cons- 
truction of the provisions of the Court Fees Act. The con- 
trary view maintained by the learned Judge of the Madras 
High Court in Reference under the Court Fees Act, (1) does not 
appear to us to be founded on principle or supported by the lan- 
guage of section 7, sub-section (IV), cl. (2) ‘of the Court Fees Act 
which, is applicable to a suit to enforce the right to share in any 


(1) (1894) 4 M. L, J. 110 (3) (1882) L L. R. 8 Cale. 757, 
(2) (1879) 4 C. L, B. 417, (4) (1893) L. L, R. 20 Calc. 762, 
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property on the ground that it is joint family property. This clause 
seems to refer to a suit for Joint possession and not to a suit for 
partition. Nor are we prepared to accept the construction 
placed upon that provision in Velu v. Kumara Velu (1). 
Besides, if reliance is placed upon section. 7, sub-section iv 
cl. (4), the difficulty is not removed, because partition may be 
claimed of joint property which is not necessarily joint family 
property. On these grounds, we must hold that a suit for 
partition of joint property is governed by Schedule II, Art. 17, 
clause vi of the Court Fees Act, and the plaint is properly. 
stamped, if a Court-fee of ten rupees is paid upon it. 

The question next arises, whether this rule is affected if the 
defendant raises any question of title. Such a question may be 
raised in one of two ways; the defendant may deny, that some 
of the properties in respect of which partition is claimed, are 
joint properties, or the defendant may question the extent of 
the share of the plaintiff in some or all of the properties. Ifa 
question of title is raised, it is not denied that the Court is com- 
petent to adjudicate upon it; butit is contended on behalf of 
the respondents, that this alters the nature ofthe suit, that the 
effect of the denial is to convert the suit into one for declaration 
of title and recovery of possession, and that consequently, 
Court-fees must be paid ad valorem on the plaint. 

The argument in substance is, that the scope of the suit is 
to be determined not upon the plaint, but upon what may be the 
eventual allegations of the defendant, with the result, that a 
dispute as to title, raised not bond fide but merely as a sham 
intended to delay and embarrass the plaintiff, converts the suit 
into one for declaration of title and recovery of possession. In 
our opinion, there is no substance inthis contention. The plaintiff 
is entitled to maintain a suit for partition, if his possession to 
some part of the joint property is admitted or established. It is 
essential, that he should be in actual or constructive possession 
of the properties, and whether he has such possession or not, is 
to be determined in view of the principle, that the possession of 
one co-owner is prima facie the possession of all the co-owners, 
and his possession must be presumed to be in conformity with 
his right and title as co-owner. If it is established, that he is not 
in possession at all*of any portion of the joint property, that there 
has been acomplete ouster, he must sue for recovery of posses- 
sion and partition and pay ad valorem Court-fees upon a plaint 

(1) (1896) I. L R. 20 Mad, 289, 
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gada, appropriately framed for the purpose. This follows from the 
1907, principle, that partition signifies the transformation of joint 
Bidbata Roy possession into separate possession. If, however, the possession 


Rani Gy cles he M of the plaintiff is admitted or established over what forms part 
mous P of the joint estate, the suit does not cease to be one for partition, 
— °" merely because the defendant denies the title of the plaintiff to 
a share of the estate or to specific lands of the estate, and asserts 

a hostile title and adverse possession therein. 

The true distinction between the two classes of cases, is that, 
in the one class, the plaintiff really prays for ejectment, in the 
other, he claims a division of lands, of part of which he isin actual 
occupation and over the remainder of which he is in construc- 
tive possession through his co-owners. This distinction is amply 
borne out by the cases of Bolton v. Bolton (1) Slade v. Barlow (2), 
Pitter v. Waller (3), Gifard v. Williams (4), and is identical 
with that taken in the cases of Bakwant v. Nana (z), and 
Waliullah v. Durga Prasad (6). No doubt, the difference 
between the jurisdictians of Courts of Common Law and Courts 
of Equity in England does not obtain in this country, by reason 
of which a party out of-possession cannot ordinarily get a 
disputed question of legal title litigated in a Court of Equity. 
But there is no foundation for the contention, that mere denial 
of the title of the plaintiff converts a suit for partition into a 
suit for possession. If the contrary view were maintained, it 
would obviously lead to endless confusion. There might be 
numerous defendants in a suit for partition, and they might not 
all be agreed as to the title and possession of the plaintiff. The 
Court in this view would have to hold a preliminary investigation 
of the properties as to which the title of the plaintiff was 
admitted or established. The Court would also have to determine ; 
the properties of which the plaintiff was in possession ; and if 
the plaintiff was called upon to pay ad valorem Court-fees upon 
the other properties, a determination of their value might not 
improbably become necessary. In this wayythe majority of the 
questions in controversy between the parties would have to be 
tried out before the Court could determine the preliminary 
question, whether adequate Court-fees had been paid upon 
the plaint. . 

Upon reason and principle, therefore, we are not prepared 


(1) (1868) L. B. 7 Eq 298 Nota. (4) (1870) T. R. 5 Ch, App. 546, 
(2) (1869) L'R.7 Eq. 396. (5) (1898) I. T. R, 18 Bom 209, 
(8) (1848) 2 DeG, & Bm, 410, (8) (1908) I, L. R, 28 All, 840, 
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to dissent from the view taken in the ease of Mohendra Chandra 
v. Ashutosh (1). The fundamental rule is, that partition is 
not a substitute for ejectment, because partition, implies an exist- 
ing joint possession and enjoyment, to be converted into possession 
in severalty [Clapp v. Bromagham (2), Florence v. Hopkins (3).] 
When, therefore, the plaintiff was in possession of what is a por- 
tion of the joint estate, a denial of the extent of that estate or of 
the quantum of the plaintiff's interest therein, does not convert 
the suit into one for recovery of possession of land. 

If these principles are applied to the case before us, what 
isthe position of the parties? The plaintiff is admittedly in 
possession of what is joint property ; that he is a co-parcener with 
the defendants is conceded, but it is denied, that all the pro- 
perties alleged by him to be joint properties have really that 
character. In our opinion, the suit as framed is one for partition, 
and the plaint was correctly stamped. 

It may be observed that the interpretation to which we 
adhere, is consistent with what has beén the practice of our 
Courts for a long series of years. To adapt to this case the 


language employed by Sir Richard Garth in Kishori Lal Roy v.. 


Sarat Chunder Mozumdar (4), where a somewhat similar question 
was ralsed, suits for partition are of constant occurrence, the 
Government must have been well aware ef the construction 


which has been put by the Courts upon the Court Fees Act,. 


and if, being aware of it, they have desisted all this time, from 
any legislative action to change the practice, that seems a strong 
reason for believing that they considered the practice to be in 
accordance with the intentions of the Legislature. This principle 
is specially applicable, where the subject of interpretation is a 
matter of every day occurrence. When we find, that for thirty 
years, if not longer, a law which imposes a heavy tax upon litiga- 
tion, has received a particular interpretation in favour of the 
suitor, and a course of practice has prevailed for years in accor- 
dance with that interpretation, any Court of justice ought to be 
very slow to change that interpretation or course of practice 
to the prejudice of the suitor, unless it sees clear and weighty 
reasons to the contrary. To such a case, the maxim fittingly 
applies, optima enim est legis interbres consuetudo, or in the words 
of Lord Coke, that exposition shall be preferred which is 
“ approved by constant and continual use and experience." See 


(1) (1893) I, L. R 20 Cale 762, (3) (1871) 1 Sickels N, Y 182. 
(2) (1927) 9 Cowen N., Y, 580, — (4) (1882) I, Lu B, 8 Cale bud, 
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Qiym the observation of Lord Brougham in Dunbar v. Roxburghe (1). 
1907. The first contention urged on behalf of the appellant must 

Bidhata Roy. consequently prevail. 
i Charitra Roy. In the opinion we have expressed on the first question, it 
j Mookerjos X is not necessary to consider the second point taken on behalf 
V eels of the appellant, namely, that the Court below had no jurisdiction 


after remand to raise a question as to the deficiency of Cpurt- 
fees paid on the plaint. There has been some divergence of 
judicial utterance as to the stage up to which an objection as to 
the deficiency of Court-fees may betaken. It was held by the 
learned Judges of the Madras High Court in Valambal Ammal 
v. Vythilinga (2), that where in a second appeal, it is discovered 
that by mistake insufficient Court-fees have been paid, on the 
plaint and on the memorandum of appeal in the lower Courts, it 
is competent for the High Court to direct payment of such 
deficiency within a time to be fixed; the contrary view appears 
tohave been taken by the learned Judges of the Allahabad 
High Court in Wilayat Alt v. Ümardaras Alt (3), while in 
Mahadi v. Ram Kissen Das (4), the Court was equally divided 
in opinion upon this point. Apart from the general question, 
however, of the effect of section 28 of the Court Fees Act, 
we are satisfied from the proceedings in the present suit, that 
when the order of rémand was made by this Court on the last 
occasion, it was not the intention, that the defendants should be 
at liberty to raise in bar a plea of this description. No doubt an 
objection asto the insufficiency of Court-fees had been taken 
in the written statement of the defendants, but no issue was 
directed to the question, and the objection was apparently 
not even mentioned during the trial. The Subordinate Judge 
gave the plaintiff a decree on the merits. The defendants 
appealed to this Court, and paid a Court-fees of ten rupees only 
on their memorandum of appeal. No objection was then taken 
that the Court-fees paid on the plaint was insufficient ; indeed 
such objection, if valid, could not have been entertained, unless 
and until those appellants paid additional  Court-fees on 
their own memorandum. In these circumstances, when this 
Court made an order for retrial of the suit, it would be unreason- 
able to hold that it was intended to leave open such a point with 
respect to which a new issue had to be raised. In our opinion, 


(1) (1835) 8 Cl, and F. 386 (854) 
(2) (1900) I. L. B. 24 Mad. 381; I, L, B. 25 Mad. 880. 
(8) (1896) L Lı B. 19 Alb 165, . - (4) (1886) I, L, RT All, 528. - - ' 
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the learned District Judge ought not* to have raised this point 
after remand at the instance of the defendants, 

The result, therefore, 1s that this appeal must be allowed, 
and the decree of dismissal made by the District Judge reversed, 
the case is remanded to him, in order that he may hear the 
arguments of both sides upon the whole evidence on the record 
as it stands (inclusive of the materials which were before the 
Subordinate Judge at the first trial) and them decide the case 
on the merits. ` 

As regards the costs of this appeal, there can be no manner 
of doubt, that the appellant has been harassed by the defendants 
by every possible objection of an unsubstantial character. The 
appellant will, therefore, have the costs of this appeal. He will 
also have five gold mohurs as costs of the hearing before the 
District Judge on the 19th March 1907. The order made by 
this Court on the last occasion, as regards the costs antecedent 
to the remand will stand. Under section 13 of the Court Fees Act, 
the appellant will be granted a certificate for refund of the 
Court-fees paid on the memorandum of appeal to this Court. 

A. T. M. Appeal allowed ; case remanded. 


Before Mr. Justice Brett and Mr. Fustice Mookerjee. 


BISHESWAR DAYAL 
v. 
HARBANS SAHAY AND OTHERS. 


Burden of proof —Mortgage bond— Denial of exeowtion and passing,0f consider- 
ation by third party. 


If an action to enforce a mortgage security is contested by the mortgagor 
and execution is admitted by or proved against him, the onus lies upon him tu 
prove that the recitals as to the payment of consideration for the deed which 
he executed are untrue. When it is contested by a stranger who denies that 
the bond was executed and also asserts that there was no consideration for the 
mortgage, the onus is upon the mortgagee to prove his case. 

Brajeshware Peshakar v. Budhanndhi (1), Manohar Singh v, Sumitra 
Kuar (2), Shib Narain v, Shankar Panigrahi (8) and Ghurphekni v. Purmeshar 
Doyal (4) referred to, 

The dictum in Baranashi Pershad v, Brij Lal (5) dissented from. 

- * Appeal from Appellate Decree No. 709 of 1903, against the decree of 
H R H. Coxe, Esq., District Judge, Shahabad. dated the 26th January 1905, 


affirming that of Syed Nusiruddin Ahamed, Munsiff, Arrah, dated the 19th 
September 1904, 


(1) (1880) I. L. R 6 Cale. 268 (3) (1000) 50. W. N. 403. 
(2) (1895) 1. L, R. 17 All. 428 (4) (1907) 5 C, L, J, 653 (658), 
Dade “oe (9) (1899) 3 O; W, N. cccxxty.° >` MB 
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Appeal by the Plaintiff. 

Suit to enforce a mortgage security. 

The facts of the case are sufficiently stated in the judgment 
of the Court. 

Mr. Donogh and Babu Jogendra Chandra Ghose for the 
Appellant. 

Babu Raghu Nandan Pershad (for Babu Makhan Lal) for 
the Respondents. 


The judgment of the Court was delivered by 


Mookerjee J.— This is an appeal on behalf of the plaintiff 
in an action to enforce a mortgage security. The defendants to 
the suit were the mortgagor, his sons and a purchaser of the mort- 
gaged property at a sale in execution of a decree against the 
mortgagor. It appears that the mortgagor admitted the claim of 
the plaintiff and his sons did not enter appearance to contest it. 

The purchaser at the execution sale who is the person really 
interested in the property, alleged that the bond was not genuine 
and that there was no consideration for it. Upon these pleadings, 
the Munsiff raised the issue, whether the bond was collusive and 
without consideration, and upon the evidence came to the con- 
clusion that the plaintiff had failed to prove his case. 

The plaintiff appealed to the District Judge, and a question 
was raised before him as to the party on whom the burden of 
proof lay. The learned District Judge held that the onus was 
upon the plaintiff to prove his case. Upon the evidence he 
stated that he was not prepared to disagree with the officer who 
saw the witnesses depose or to hold that the bond in suit was. 
executed for consideration. In this view of the matter he dis- 
missed the appeal. 

The plaintiff has appealed to this Court and on his behalf 
it has been contended by his learned counsel that although 
there is apparently some conflict of judicial opinion on the point, 
the balance of authority is in favour of the view that the 
onus is upon the defendant who denies that there was considera- 
tion for the mortgage, to establish his case. In our opinion, 
this contention is not supported by the authorities and is not- 
well founded on principle, and , we must hold, that it is for the 
plaintiffto prove his case. No doubt, if the suit is contested 
by the mortgagor and execution is admitted by or proved against 
him, the onus lies upon him to.prove that the recitals as to the 
payment of consideration for the deed which he executed are 
untrue, When, however, the suit is contested by a stranger 


Vor. VI] . Hic doükì. 


who denies that the bond was executed and also asserts that there 
was no consideration for the mortgage, the onus is clearly upon 
the plaintiff to prove his case. This is amply borne out by the 
decision of this Court in the case of Brajeshware Peshakar v. 
Budhanuddi (1). The same view was adopted by the Allahabad 
High Court in the case of Monohar Singh v. Sumitra Kuar (2), 
and by a Division Bench of this Court in the recent case of 
Ghurphekni v. Purmeshar Doyal Dubey (3). Much reliance was 
placed on behalf of the appellant upon the case of Aaranosht 
fershad v. Birjlal Singh (4) a short note of which appeared in 
the Calcutta Weekly Notes. No doubt, in that case the learned 
Judges appear to have held that when the execution of a 
mortgage bond is established, the onus is upon the mortgagor 
as well as upon the person who has purchased the property in 
execution of a decree against him to establish that there was no 
consideration for the transaction. Upon reference to the original 
judgment, however, we find that although the learned Judges 
expressed this opinion, they did not decide the case on this 
ground and stated explicitly that it was” not necessary to enter 
into the question. Wedo not think that the view expressed 
in this case is well founded on principle, and as the passage 
relied upon contains nothing more than a dicturi, we are not 
prepared to follow it. "The two cases, Unnopoorna Dassee v. 
Nufar Poddar (5), and 7shanu Chundet v. Bent Madhub (6), upon 
which the learned Judges relied, do not lend any support to 
their view. In the first case, it was held that the purchaser at a 
sale in execution of a decree is a representative in interest of the 
judgment-debtor within the meaning of section 21 of the Evi- 
dence Act, so that an admission which is relevant and admissible 
in evidence against the judgment-debtor is also admissible in 
evidence against the execution-purchaser. In the second case, it was 
ruled by a Full Bench, that an execution-purchaser isa representa- 
tive in interest of the judgment-debtor, for the purposes of section 
244 of the Civil Procedure Code. Neither of these cases, deals with 
the question of burden of proof. A recitalin a deed that 
consideration has been paid, is good evidence as against the 
maker, and, may be presumed to be true, till, at any rate, the 
maker, who has special means of knowledge, proves it to be 
mistaken or untrue. The position of the execution purchaser, 
who may be a representative in interest of the judgment-debtor 
(1) (1880) I. L R. 6 Calo, 268. . (4) (1899) 80. W. N. ecexxiv, 


(2) (1805) I. L. R. 17 All. 428. (b) (1874) 4 W. R, 148. 
(8) (1907) 50. L. J, 658 (688), (6) (1896) I. L. R, 24 Cale, 62, 
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for certain purposes, is obviously different ; he knows nothing 
about the deed ; he is not a party to it, and he is entitled to call 
upon the plaintiff not only to prove the execution of the deed 
but also to establish that there was consideration for it. We 
find that this view was adopted in Stò Narain v. Shankar 
Panigrahi (1) which was decided by the same learned Judges 
who had taken precisely the opposite view in Baranosht Prashad 
v. Bi Lal Singh (2). In that case, it was ruled that in a suit 
on a mortgage where collusion and fraud is pleaded by a subse- 
quent auction-purchaser of the mortgaged property, the onus 
is upon the plaintiff to prove that the transaction was perfectly 
genuine and free from taint of fraud. It is clear that the 
balance of authority in this Court is in favour of the view 
which has been taken by the District Judge, and in our opinion, 
that view is well-founded on reason and principle. 

The only ground upon which the decision of the Court 
below is challenged cannot therefore be sustained. The appeal 
consequently fails and is dismissed with costs. i 
A. T. M. i Appeal dismissed. 


(1) (1900) 5 C, W. N. 403, (2) (1899) 3 O. W. N. ceexxiv. 


Before Mr. Justice Mookerjee and Mr. Justice Casperss. 
. UDIT CHOBEY 


7. 
RASHIKA PRASAD UPADHYA. 
Court's process, abuse of — Wrong done by order of Court —Court's inherent 
power to reotif y —XExents happening aftor the filing of. appeal. 

When an order has been improperly or fraudulently obtained from a Court, 
as soon as the Court is apprised of the fact, it will recall the order on the ground 
that no Court will tolerate an abuse of its process. The Court has inherent 
power to do so, _ 

Radhey Singh v. Mangni Ram (1) referred to. 

When there has been a wrong done by an order of Court which has been 
set aside on appeal, the Court executing the decree without express authority 


~of law is competent to put the parties in the position which they occupied 


‘before that order. a g 

It is not only competent to a Court of appeal, but it may be its duty under 
certain circumstances, to take notice of events which have happened since the 
‘order challenged in appeal was made. 


Ld - 


* Appeals from Appellate Orders Nos. 520 and 687 of 1906, against.the 
decision of M, Smither Esq., District Judge of Shahabad, dated the 18th Septem- 
ber 1906, reversing that of Babu Lal Singh, Subordinate Judge of Shahabad, 
dated the 26th June 1906, . i 


4 (1) (1902) 60. W, N, 710. 


Vor. Vt) HIGH OOURT. — 


Appeals by the Decree holder. 

Objection to delivery of possession in execution of a decree. 

The facts of the case and arguments appear sufficiently from 
the judgment of the Court. l 

Afoulavi Syed Shamsul Huda and Babus Mahendra Nath Roy 
and Raghu Nath Singh for the Appellant. 

Babu Pravas Chunder Mitter for the Respondent. 

The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the decree- 
holder against an order of the District Judge of Shahabad by 
which hereversed an order of the Subordinate Judge who had 
disallowed an objection to delivery of possession in execution of 
the decree. The facts, so far as it is necessary to state them 
for the disposal of the question raised before us, are shortly 
as follows. "The properties comprised in the decree admittedly 
belonged to one Chaturbhuj Saran Choubey who died on the 
25th April 1899. Before his death he had executed a will on 
the 4th January 1898 which was duly'registered on the day 
following. After his death the respondent, who is his son-in-law, 
obtained possession of the properties and continued peacefully 
in occupation, till the death of his widow in 1902. Shortly 
after, disputes broke out between the appellant and the res- 
pondent with the result that there were criminal proceedings 
under sections 107 and 145 of the Code of Criminal Procedure. On 
the 22nd July 1904, an order was made under section 145 of the 
Code of Criminal Procedure, in favour of the respondent, and he was 
confirmed in possession of the properties. On the r7th July 
1905, the appellant instituted a suit against the respondent for 
declaration of title to the disputed properties and for recovery 
of possession thereof. The defendant relied upon the will as 
the foundation of his title. The Subordinate Judge held that 
the plaintiff was undoubtedly the nearest heir of the deceased 
Chaturbhuj, and that as the will had not up to that time been 
proved. in; a. competent Court, the defendant was not in a 
position to rely on the will as the foundation of his title. In 
this view of the matter, the Subordinate Judge made a decree 
in favour of the appellant, the effect of which is now in con- 
troversy between*the parties. The Subordinate Judge declared 
the title of the plaintiff to the property; but in view of the 
circumstance which he had set out, namely, that the defendant 
might have better title to the property under the will of which 


he had not obtained probate up to that time, the Subordinate | 
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Judge held that he ought not to give immediate possession to 
the successful plaintiff, artd he added that if this was not done, 
it might lead to confusion. The order he made was that 
possession would be delivered, on the 7th June 1906, and that, 
in the meantime, the defendant might take necessary steps to 
obtain probate of the will or otherwise safe-guard his interest. 
This judgment was delivered on the ist March 1906. Eight 
days later, on the 9th March, the respondent made an applica- 
tion to the District Judge of Shahabad for letters of adminis- 
tration. with will annexed to the estate of Chaturbhuj. Notice 
of the application was served upon the present appellant, and 
the case was fixed for hearing on the ist June 1906. On that 
day the appellant, who was the objector in the proceedings for 
letters of administration, appeared before the District Judge 
and prayed for time. His application was granted and the 
heanng of the case was adjourned till the 29th June 1906. 
On the rsth June 1906, he made an application to the Court 
of the Subordinate Judge for execution of the decree which 
had been made in his favour on the rst March. He did not 
inform the Court that the decree in substance was a conditional 
one, that proceedings for letters of administration had already 
been commenced, that notice of those proceedings had been 
served upon him, and that upon his application, the hearing of the 
case had been postponed till the 29th June 1906. As the Court 
was not apprised of these facts, it made an exparte order for 
delivery of possession. The order was executed without delay 
and as soon as possession was delivered or attempted to be 
delivered, the present respondent appeared before the execution 
Court and preferred an objection. The Subordinate Judge held that 
he was powerless as possession had already been taken in execu- 
tion of the decree. He therefore overruled the objection of the 
present respondent and allowed the order for delivery of posses- 
sion to stand. An appeal was then preferred to the District 
Judge, who reviewed the facts, as to which there is no dispute, 
and held that this was a clear case of fraud upon the Court. His 
view in substance was that if the Court had been apprised by the 
decree-holder of all these facts, as it ought to have been, it would 
have stayed its hand and would not have delivered possession 
till the termination of the proceedings for letters of administra- 
tion. In this view of the matter, the District Judge reversed the 
order of the Subordinate Judge and directed that the present 
respondent might be restored to possession of the property. 


Vor. VL] HIGH COURT. 


In this appeal which is directed against that order, it has been 
contended on behalf of the appellant that the learned District 
Judge had no power to reverse the order of the Court of first 
instance and restore possession to the respondent and thus 
practically to nullify the decree which had been made in his 
favour on the 1st March 1906. In our opinion, there is no 
foundation whatever for this contention. We may observe here, 
at the outset, that letters of administration were granted by 
the District Judge to the respondent on the 22nd October 1906, 
and an appeal, which was subsequently preferred against that 
‘order, has just been dismissed by this Court, ‘The position, therë- 
‘fore, is that by the decree of this Court in the proceedings 
for letters of administration, the respondent has been declared to 
be the person entitled to the estate left by Chaturbhuj. What 
then is the effect of the judgment in the proceedings for letters 
of administration upon the decree of the 1st March 1906? As 
we understand that decree, it was clearly conditional. The Subor- 
dinate Judge found that so long as the will was not established, 
the present appellant was entitled to the inheritance, but tbat if 
the will was established, he had no title at all ; once the will is 
established, it takes effect from the time of the death of the 
testator. In this view -of the matter, the Subordinate Judge 
made a conditional decree, the effect of which was to declare 
title in the appellant only temporarily, subject to the decision 
of the question of the validity of the will in the proceed- 
ings for letters of administration in the Court of Probate. 
The learned vakil for the appellant suggested that this was not 
the effect of the judgment of the Subordinate Judge, and that 
his intention was to give an unconditional decree to the appellant, 
leaving it open to the respondent to make an application to the 
Probate Court to prove the will, and then subsequently to com- 
mence another litigation to assert his title to the property on the 
basis of the will. In our' opinion, this is not a reasonable construc- 
tion of the judgment of the Subordinate Judge. No doubt, the 
Subordinate Judge would have acted more wisely, if he had post- 
poned the final orders in the suit before him, and had given an 
opportunity to the then defendant to establish the will ina 
competent Court However that may be, his judgment asa 
whole has, we feel no doubt, the effect we have attributed 
to it. What then isthe present position? -The order for letters 
of administration, has, as we have already stated, been affirmed 
by this Court; the appellant has no title to the property ; the 
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respondent has been finally declared to be the person entitled to 
that property. By the order of the District Judge which is now 
under appeal, but which has meanwhile been carried out, the res- 
pondent has been restored to possession of the property. Is it 
then the duty of this Court to allow the appeal, to reverse the 
order of the District Judge, to place the appellant in possession 
of property to which he has no title, and thus to drive the 
respondent to another suit to establish his title and recover 
possession ? In our opinion, this is unquestionably not the course 
which this Court ought to adopt. Reason, convenience, and 
principle are alike against the view maintained by the appellant. 
As was pointed out by this Court in the cases of Hazari Mall v. 
Janaki Prosad (1), Ram Ratan v. Mohant Saha (2), and Ramgad 
v. Bindeswart (3), it is not only competent to a Court of appeal, 
but it may be its duty, under certain circumstances to take notice 
of events which have happened since the order challenged in 
appeal was made. The present case is eminently one of that 
description for an additional reason ; not only has it been settled, 
since this appeal was filed, that the respondent is the person law- 
fully entitled to the properties in dispute, but also that the order 
of the Subordinate Judge, of which the appellant seeks the 
benefit, was obtained by fraudulent suppression of the facts. As 
ruled by this Court in Hiralal Mukerji v. Prema Moyee Debi (4), 
when an order has been improperly obtained from a Court, as 
soon as the Court.is apprised of the fact, it will récall the order 
on the ground that no Court will tolerate an abuse of its process. 
That the Court has inherent power to do so, is clear also from the 
case of Radhey Singh v. Magni Ram (5) ; the principle on which 
the Court ought to proceed in a case of this description is that when 
there has been a wrong done by an order of Court which has been 
set aside on appeal, the Court executing the decree without express 
authority of law is competent to put the parties in the position 
which they occupied before that order. If this principle were applied 

Lo the present case, it would be quite competent for us to interfere 
even if the learned District Judge had affirmed the order of the 
Court of first instance. As a matter of fact, the learned District 
Judge has reversed the order of the Court of first instance and has 
placed the respondent, the rightful owner, in possession. Upon no 
conceivable principle can it bethe duty of the Courtto take away 

(1) (1907) 6 C. L. J. 92, (8) (1907) 6 O. L. J. 102. 


_(2) (1907) 6 O. L. J. 74 * (4) (1902) 6 O, W. N. 710. 
C6) (1905) 2 0. L, J. 808. 


Vor. VIJ HIGH COURT. | 


that possession from the respondent and transfer. it to. the 
appellant who has no title to the property. 


- The result, therefore, is that the. objection taken by the — 


appellant must be overruled and this appeal dismissed with costs. 
It is conceded that. ‘this judgement will govern appeal No. 
247 of 1906. | 
We assess the hearing fee 1 in each case at three gold mohurs. 
A. T. M. i l Appeals | dismissed, 
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' — Before Mr. Justice Macpherson. * - ^ - 
RAM KHELWAN SINGH - 7c Ps 
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V. 


KUMAR RAI AND OTHERS.” — ^ 
£s : 
Company’ s Batta— Abwab. 
, À claim for Company's Butta which representa the conversion of sicoa into 
Company's rupees is not an abwab but properly forms a part of the rent. ` 
' Jf itis proved that Company’ s Balta has been paid without dispute for 
many years, and its legality is questioned by the tenant, the- onus is not upon 
the'landlord to prove that the rent was originally fixed in sicca rupees, 


5 '- Appeal by the Plaintiff. 


 Buit for rent. | i g^ 


: -The facts appear from the judgment. 
Babu Abinash Chandra Banerjee for the Appellant. 


| ~ Moulavi Mahomed- Yusuf for the Respondent, 


4 3 ; ee eA V 
- The judgment o0f-the- Court was as follows jo — Toys 


Macpherson J.—There is only one question raised in this 
appeal viz, whether the sum on accoutit of Company's bata, 
which the first Court allowed and which the lower appellate 
Court has disallowed, is part of the rent payable by the defen- 
.dànts. The plaintiffs alleged that the annual rent payable by 
the defendants was Rs. 98-8. The defendants contended that 
it was Rs. 83-6-6. The plaintiffs in support of their case filed 
some Jumma Wasil Bakis of a recent date. The defendants to 
rebut this, filed a copy of a Hisab of 12 52 and a Fumma “Bundi 
of 1279. These documents show that the defendants’ as/ rent 
was Rs 83-6-6, the amount alleged by the defendants, but that 


— iem M a - 


* Appeal from Appellate Decree No. 1397 of 1891, against the decree of 
Babu Dwarka Nath Mitter, Subordinate Judge, Sahabad, dated the 17th June 
1801, modifying that of Babu Rajani Kanta Mukerji, Munsiff, Arrah, dated the 
23nd December 1890. 
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certain items on account, of Company's batta, Ojan-batta and 


Neg-Sarak being added, the total rent came to Rs. 98-8. 

The Subordinate Judge says that as the plaintiff did not 
claim datta, the Munsiff was wrong in allowing it, that that item 
appears to be an abwab, an illegal cess, which was collected by 
the land-lerds from the tenants without objection, and that as 
the plaintiff did not show that the rent was originally fixed in 
sicca rupeeb, it must be presumed that the amount of Rs. 83-6-6, 
represented Company's rupees. 

. Now, if this item of Company's ata really is what it pur- 
ports to be, it is not in the nature of an illegal cess. It is merely 
the amount which represents the conversion of stcca into 
Company's Rupees and would properly form part of the rent. 

The Subordinate Judge does not find on any evidence that 
this "was an illegal cess, and he is wrong in saying that plaintiff 


does not claim it. He does not do so, specifically, no doubt, but 


it is included in the entire sum which he alleged to be the rent 
payable. The item net being on its face an illegal cess, and 
appearing in the papers which the defendants put in evidence 
and which are of ancient date, there does not appear to be any 
reason why it should be assumed that the sum was not really 
what it purported to be. Nor do Ithink, that it was necessary 
for the plaintiff to prove that originally the rent was fixed in 
sicca rupees. 

It is clear that the holding of the defendant is a very old 
one, and if he has been for a great number of years paying this 
amount without objection as part of his rent, there is no reason 
why it should not be considered to form a proper part of it. 

The decree of the Subordinate Judge must be set aside, and 
the case will go back to him in order that he may determine 
whether the amount claimed as Company's da#ta, has or has not 
been paid by the defendants as part of their rent since the year 
1279 or earlier. If he finds that it has been so paid, the plaintiff 
will be entitled to a decree for the amount. Costs of this appeal 


will abide the result. 
B. M. Case remanded. 


Vor: V1.] Hiat dot. 


Before Mr. Justice Mookerjee. 
KANAI MAHALDAR’ AND OTHERS 


U. 
MADHU SUDAN GHOSE AND OTHERS.” 
Bengal Tenancy Act ( VIIL of 1885), Seca. 158, 103— Falkar vent. 
Falkar rentis rent within the meaning of the Bengal Tenancy Act and 
section 158 is applicable to a suit for recovery of such rent, 
Appeal by the Defendants. 
Suit for rent. 


The facts appear from the judgment. 

Babus Umakali Mukerji and Foy Gopal Ghosha for the 
Appellants. 

Babu Batkuntho Nath Das for the Respondents. 


The judgment of the Court was as follows : 


Mookerjeo J.—These are two appeals in two rent suits 
valued at less than Rs 100 in each case. A preliminary objection 
is taken on behalf of the respondent that” the appeals are barred 
under section 153 of,the Bengal Tenancy Act. The suits were 
for fa/&ar rent. In my opinion, the objection is well founded. 

Section 193 of the Bengal Tenancy Act shows that the 
provisions of the Act apply, as far as may be, to suits for the 
recovery of anything payable or deliverable, in respect of any 
rights of pasturage, forest rights, rights over fisheries and the 
like; and the words are quite wide enough to cover a case of 
this description. Besides the form of receipt given in Schedule 
II of the Act which is part of the Act, shows that /a/&ar rent 
falls within the Bengal Tenancy Act. l 

The result, therefore, is that the preliminary objection must 
be allowed to prevail. The appeals are dismissed with costs. 


B. M. l Appeal dismissed. 


* Appeal from Appellate Decrees Nos, 1048 and 1599 of 1905, against tho 
decrees of Babu Jogendra Nath Mitter, Subordinate Judge, Rajshahye, dated 
the llth February 1905, reversing those of Babu Pasupati Bose, Munsiff, 
Maldah, dated the 14th November 1904. 
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Before Mr. Fustice Moo£erjee and Mr. AUG Caspersa. 
RAM SAHAWAN MISSER 


v. 


BACHU MISSER AND OTHERS.” 
Record of Rights, entry in, effect of —Possessiun, suit for— Limitation. 


The only effect which can be attributed to an entry in the Record of Rights 
is that it 1s to be presumed correct till the contrary is proved. The Bengal 
Tenuncy Act does not, lay down that the entry is to'be taken as conclusive 
upon the question of title till a contrary decision has been given by the Civıl 
Court Hence the plaintiff is not bound to bring & suit fot possession within 


one year from the date on which the entry of the defendant's name was made 
in the Record of Rights, 


Ram Gulam Singh v. Bishun Parnas Narain Singh (1) and Agin Bian 
v. Mohan Bikram (2) referred to. 


Malkarjun v, Narhari (8) explained, 
Appeal by the Defendant No. 2. 
Suit for possession. 


The facts.and arguments appear sufficiently from the jade: 
ment.of the Court. * 

Babu Dwarka Nath Mitter for the Appellant. 

Babus Umakali Mukerji and Akhoy Kumar Bane | for the 
Respondents. : 


The judgment of the Court was delivered by 
2 


Mookerjee J. —The subject — | ater of the litigation which 
has given rise to this appeal consists of two cottahs of brit land 
and two rooms which belonged at one time to a man named Naga 
Missir. The plaintiffs respondents claimed title by purchase from 
the representatives of Naga Missir under a conveyance executed 
on the 27th September 1902. The defendant ‘No. 2 who is the 
appellant before this Court, admitted the title of Naga Missir but 
alleged that he had obtained the property in exchange from him. 

The Courts below have concurrently found that the 
exchange alleged by the appellants has not been established. 
The plaintiffs are, therefore, entitled to: succeed on the merits. 
It is argued however that tlie suit is barred by limitation. "The: 
plea of limitation is based on the ground that in the Record of 


* Appeal from Appellate Decree No. 2091 of 1905, against the decision of 
Babu Rajendra Nath Bose, officiating Subordinate Judge, Baran, dated the 27th 
June 1905, affirming that of Babu Sarat Chunder Bose, Munsiff, Chapra, dated 
the 4th March 1904, 

(1) (1906) 11 C. W. N. 48, 
(2) (1902) I L. R 80 Calc, 20. 
(8) (1900, I, L, R. 25 Bom, 387. L R, 27 I. A. 215, 


Vor: Vl] — HIGH COURT. 


Rights made on the 7th April 1898, the name of the appellant 
was entered as the person entitled to fhis property. It is argued 
upon the authority of the decision of this Court in the case of 
Ashutosh Nath Roy v. Abdool (1), that the plaintiffs were bound 
to sue within one year from the date on which the entry in the 
Record of Rights was made. In our opinion, there is no force 
in this contention. The only effect which can be attributed to the 
entry in the Record of Rights is that it is to be presumed correct 
till the contrary is proved. The Bengal Tenancy Act does not 
lay down that the entry isto be taken as conclusive upon the 
question of title till a contrary decision has been given by the 
Civil Court. 

The learned vakil for the appellant has very properly 
invited our attention to the decision of this Court in the case 
of Rameulam Singh.v. Bishun Fargash Narain Singh (2), in 
which the case of Ashutosh Nath Roy v. Abdool (1), was 
explained, In the case of Ramgulam v. Bishnu Pargash Narain 
Singh (2), it was held that the order rejecting the objection 
under section 103 A of the Bengal Tenancy Act has no finality, 
and is not an order of a Government officer within the meaning 
of Article 14 of Schedule II of the Limitation Act. This view 
is in accordance with that taken by this Court in Agin Bindh 
Upadhya wv. Mohan (3). ‘The learned vakil for the appellant 
also referred to the case of Malkarjun v. Narhari (4). That case 
in our opinion has no application to the circumstances of the 
present litigation. In that case, the sale took place in execution 
of a decree while the real representatives of the judgment- 
debtor had not been placed on the record. The Judicial Commi- 
tee held that although the representatives had not been brought 
on the record, the purchaser at the execution sale, who was a 
stranger to the proceedings, had acquired a title which could be 
defeated only by a suitable proceeding. It was observed that the 
sale was not a nullity, and in order that the title of the purchaser 
might be successfully challenged, it would be necessary for the 
representatives of. the judgment-debtor to have recourse to either 
a regular suit, or:an application in the execution proceedings 
to set aside the sale. Ifthe former course was pursued, the suit 
would have to be brought within one year of the date of the 
sale. This decision was based on the ground that the sale was 


(1) (1901) I. L. H, 28 Calc, 676. " (1902) 1. L, R. 30 Calc. 29 at p. £0. 


(2) (1906) 11 0. W. N. 48, (4) (1900, L L. R. 26 Bom, 937. 
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merely voidable and passed title to the purchaser, although the 
title was liable to be impeached. 

In the case before us, it cannot be contended that the effect 
of the entry in the Record of Rights was to create in the appel- 
lant a title ; the only effect of the entry in the Record of Rights 
was to raise a rebuttable presumption in his favour; but the 
Courts below have held that the presumption has been 
successfully rebutted. On this ground, we must hold that the 
suit, which was commenced within two years of the date of dis- 
possession and within six years of the date when the entry was 
made in the Record of Rights, is not barred by limitation. 

The only ground upon which the decision of the Court 
below is sought to be challenged cannot be supported. The 
appeal therefore fails and must be dismissed with costs. 

A. T; M. Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT : Lord Ashbourne, Lord Macnaghten, Lord Atkinson 
and Sir Arthur Wilson. 


JAWAHIR SINGH 
gi. > 
BALDEO BAKSH SINGH AND oTHeErs.* 
[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF Ouna.] 


Morigage—.Hedemption, partial. 

One J: was second mortgagee of a four annas share of a property and 
redeemed a first mortgage upon a twelve annas share inclusive of his four 
annas, A subsequent second mortgagee of the eight annas share redeemed the 
first mortgage upon the whole twelve annas : 

Held, that J. was entitled to redeem the four annas upon which he hada 
second mortgage. 

Suit for redemption. 

Appeal by the Plaintiff. | l 

The events which gave rise to the litigation out of which 
this appeal arose are as follows: Two villages Mahrawan and 
Kahrawan were owned by three persons, Kesri (4 annas), Prahlad 
(4'annas) and Balbhadra (8 annas). On the sth September, 1879, 
the owners executed a usufructuary mortgage of the villages to 
Surat Singh for Rs. 16,000 foraterm of twelve years. In December, 


:11888,.Kesri executed a second mortgage of his share to. Jawahir 


Singh, the present plaintiff for Rs. 8,700 far a term of thirty years, 
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the secondimortgagee to redeem the firgt mortgagee ; Jawahir made 
a deposit under Sec. 83 of the Transfer of Property Act, 
but Surat refused to accept the money. It was then settled 
between the three mortgagors and the two mortgagees that 
Prahlad might redeem his four annas share upon payment of 
Rs. 4,000 to Surat, and Jawahir might redeem theiremaining twelve 
annas share upon payment of Rs. 12,000 to Surat. Jawahir paid 
this sum and took possession. In February 1897, Balbhadra 
granted a second mortgage of his eight annas share to Baldeo 
Singh, the present defendant for Rs. 15,700, Baldeo to redeem 
Jawahir. Baldeo in June 1897, sued for redemption as regards 
his eight annas share ; Jawahir contended that he could not be 
redeemed in part. The suit was dismissed. Baldeo then sued 
to redeem the whole twelve annas: Jawahir then contended 
that he could be redeemed only as to the eight annas of Baldeo. 
The Court held, ZawaAtir v. Baldeo Baksh (1), that he could not 
take up this inconsistent position and made a decree for posses- 
sion of the twelve annas share. Jawahir then commenced this 
suit in 1901 for possession! upon redemption of the four annas 
share of Kesri and also offered to redeem the whole of twelve 
annas share. The Subordinate Judge dismissed the suit on the 
ground that Jawahir’s rights as mortgagee had been extinguished 
by the decree in the second suit brought by Baldeo. Upon appeal, 
the District Judge held that as Jawahir was mortgagee of the 
four annas share of Kesri, now in possession of Baldeo, and as 
Baldeo, by redemption of Surat's mortgage, stood to Kesri in the 
relation of mortgagee, Jawahir wasa subsequent mortgagee of 
Kesri, and as such, was entitled to redeem Baldeo. He held, 
however, that Jawahir was bound to redeem the whole of twelve 
annas share. The plaintiff then appealed to the Judicial Commis- 
sioner, who dismissed the ‚suit on the ground that the plaintiff 
was not entitled to redéem either Balbhadra's eight annas or 
Kesri’s four annas. The plaintiff then appealed to His Majesty 
in Council. ; | 
The judgment of their Lordships was delivered by 


Lord Macnaghten.— Their Lordships will humbly advise 
His Majesty that the decree appealed from should be reversed 
with costs. The respondent Baldeo Bakhsh Sing not having 
accepted the offer that the twelve annas share should be 
redeemed, their Lordships will humbly advise His Majesty that 
an order should be made declaring that the appellant is entitled 

(1) (1901) 4 Oudh Cases 199. a 
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P. 0. by virtue of the mortgage deed dated the 1oth of December 

1907. 1888 to redeem the four annas share comprised in the mortgage 

Jasahir/Blugh deed dated the sth of Septemper 1879, with consequential 
c. directions. 

Pu c The respondent Baldeo Bakhsh Singh will pay the costs of 
Tord Macnaghte&. the appeal. 

D B. M. Appeal decreed. 


Present: Lord Macnaghten, Lord Davey, Sir Andrew Scoble 
and Str Arthur Wilson. 


P. C. | CHABILDAS LALLOBHAI 


V. 
07. : 
Sod DAYAL MOWJI AND OTHERS." 


[ON AePEAL FROM THE Hicu CourT or BOMBAY.] 


Mortgage— English mortgage—Power of sale— Notice, oonstructice—Agent— 
Solivitor. 

An English mortgage contained the ordinary power of sale with the 
proviso, that the purchaser was not to be affected by any impropriety or 
irregularity in the sale, and the remedy of the mortgagor was to be in damages 
against the mortgagee only. A sale tcok place which was improper to the 
knowledge of the purchaser, and it was so conducted, that would be bidders 
were induced to leave, The purchaser had notice, actual or constructive of 


‘this clroumstance: ° 
Held, that the purchaser bought at his peril, and as the sale was not a 
bonafide auction sale, it must be set aside. d 


The doctrine of constructive notice cannot be so extended, as to impute to 
a principal, the knowledge of an agent, not acquired in the matter for which 


, he was agent, nor can the doctrine be used to upset a transaction of a date 
before the agency commenced. 


Appeal by the Plaintiff. 

Suit for recovery of possession of a house and for compensa- 
tion for having been wrongfully kept out of possession. 

Sir Robert Finlay, K. C. and Mr. C. W. Arathoon for the 


Appellant. 
Mr. Arthur Cohen, K. C. and Mr. DeGrutther for the 
Mortgagor. i 


Mr. Herbert Cowell for the Mortgagees. 
Their Lordships’ judgment was delivered by 


Sir Arthur Wilson— This is an appeal from a judgment 
and decree, dated the 25th June 1904, of the High Court of 
Bombay sitting on appeal from a judgment and decree passed, 
on the 26th February 1903, by Russell J. in exercise of the 
ordinary original civil jurisdiction of the same Court. os 
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Most of the facts now material to the case are not disputed. I 
On the 8th April 1896, the first respondent (herein-after called 1907. 
the mortgagor) executed a mortgage of certain properties, Chabildas Lallobhai 
including premises in Cowasjee Patell Tank Road, in the City of v. 
Dayal eal 


Bombay, which are the subject of this suit and appeal. in favour 
of the other respondents (herein-after called the mortgagees) to Si” Arthur Wi Wilson. 
secure an advance of Rs. 30,000 and interest. 


The mortgage was of the English type and contained a 
power of sale in an ordinary form. A proviso followed 
that—" Upon any sale purporting to be made in pursuance of 
the aforesaid power......the purchaser......shall not be bound to 
see or inquire whether any such default has been made...... or 
otherwise as to the necessity or expediency of such sale or that 
the sale is otherwise improper or irregular. And notwithstanding ° 
any such irregularity such sale shall as far as regards the safety 
and protection of the purchaser......be deemed to be within the 
aforesaid power......and be valid and effectual accordingly and the 
remedy of the mortgagor......shall be $n damages only.” —This 
last proviso is in substance an echo of Sec. 69 of the Transfer of 
Property Act, 1882. 


On the 8th October 1900, the mortgagees, purporting to act 
under the power of sale in the mortgage, caused the property 
in question to be put up for sale by auctien, and it was knocked 
down to tbe appellant. On the same day he signed a written * 
contract to purchase; and on the 2oth October 1900, the 
mortgagees executed a conveyance to the purchaser. 


The mortgagor had remained in possession of the premises ; 
and on the 26th August 1901, the purchaser instituted the present 
suit in the High Court. The claim was for possession of the 
premises in question and for other connected relief. The original 
defendant was the mortgagor alone, on whose application the 
mortgagees were subsequently added as defendants. 


Another suit was brought by the mortgagor against the 
mortgagees, “in which he claimed to redeem the property in 
question and to recover damages. This suit was brought up,— 
with the necessary amendments, before the Court of appeal, so 
that it might,be dealt with.in one decree together with the . 
-principal suit. This was done, and itis necessary to mention 
the circumstance only in order to appreciate the decree of the 
Court of appeal. For the purposes of the present appeal the 
matter is not material, 


676 THE CALCUTTA LAW JOUENAL. [Vor. VI. 


P, 0. It is unnecessary to examine the further pleadings or the 
1907, issues settled. It is enough to say that the case came on for 
Chabildes Lallobhai hearing before Russell J., and that at the trial what had to be 
determined, stated broadly, was whether the sale was such, under 
Lu its circumstances, as to give a good title to the purchaser as 
Sir Arthur Wilson. against the mortgagor. Russell J. held that it did not, for 
m reasons that will shortly be examined. The appeal Court came 
to the same conclusion, but for different reasons, which will also 

be considered. 

In the earlier stages of this litigation many points were 
raised relating to the circumstances of the sale, but these have 
now all been eliminated except two. The remaining two are 
those which formed the basis of decision in the two Courts 
below respectively. 

Of these points the one that naturally comes first in order 
is this:—The 6th of the conditions of sale said that, “The 
purchaser shall accept such title as the vendors can give, and 
shall not require the vendors to enter into any other covenant 
except a covenant that they have not incumbered, and shall not 
raise any question or objection to the title, and shall be held 

. bound to accept such title as the vendors possess.” Both the 
Courts in India held this to be a depreciatory condition, wholly 
unwarranted by the actual state of the title. So far they are 
agreed. Russell J. however, held that there was nothing 
in the facts to affect the purchaser with notice or knowledge 

à of the depreciatory character of the condition. The Court 

of appeal on the other hand, held that the purchaser was 
affected with constructive notice of the true state of the 
title, by reason of the fact that, some days afterthe contract 
of sale was completed, the purchaser instructed the mortgagees' 
solicitor to act for him in tbe preparation of the deed of con- 
veyance, and that that solicitor knew enough of the real title 
to show that the condition in question was unjustifiable. 
Whenthe contract of sale was signed the transaction was 
completed so far as it rested in contract, and the rights and 
liabilities of the parties arising out of that contract were ascer- 
tained and were enforceable. Downto that point, the attorney 
. was not acting for the purchaser. The only thing in which 
he did so act was the subsequent preparation of the con- 
veyance. The view of the Court of appeal imputes to a 
principal the knowledge of an agent, not acquired in the matter 
for which he was agent, and uses it to upset a transaction of a 


$ 
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date before the agency commenced. This is an extension of the 
doctrine of constructive notice in which their Lordships cannot 
concur. They, therefore, think the judgment and decree under 
appeal cannot be supported on the grounds relied upon by the 
Court of appeal. s ' 

The only point that remains to be considered is that which 
formed the ground of Russell J.'s judgment to appreciate. The 
point it is necessary to refer briefly to what occurred on the day 
of sale. The sale was announced for 4-30 o'clock, and it seems 
to have actually commenced soon after 5. The bidding was at 
first pretty brisk and reached the sum of Rs. 20,500, which was 
bid by the purchaser, the now appellant. 

At this point, the sale -was in fact stopped, and the parties 
concerned retired to an , adjoining woodshed, where they spent 
about half an hour endeavouring to agree to written terms of 
settlements. The endeavour failed, and then the auctioneer by 
the instructions of the mortgagees’ solicitor, purported to resume 
the sale, the purchaser's previous bid of Rs. 20,500 was called 
out several times, and no competitor ‘appearing, the property 
was knocked down to him at that price. This is said to have 
happened at 6-10. 


It was contended that sellers, who unquestionably stopped the 
sale, did so under such circumstances as naturally to lead bidders, 


to suppose that the sale was over at least for that occasion, and 
to go away from the place of auction. It was said that the 
bidders did go away when the sale was stopped, and that the 
purchaser who was present, and who saw and heard what passed 
was affected with notice of the impropriety of the alleged sale. 
The case thus indicated was, if established sufficient to invalidate 
the sale. 


The questions thus raised were questions of fact, The 
evidence was both voluminous and conflicting. Russell J, who 
saw and heard the witnesses, examined that evidence in his 
judgment with great care, and has indicated in more than one 
passage of that judgment his estimate of the comparative cre- 
dibility of witnesses. The case is peculiarly one in which their 
Lordships would be reluctant to reject the finding of the learned 
Judge who tried the case, provided that there was sufficient evi- 
dence to support his finding. Their Lordships think there was 
ample evidence to support the finding of the learned Judge and 
that his'conclusion from .that fmding is correct. That finding 
and that conclusion are thus stated :—" The defendants two and 
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three (the mortgagees) by themselves or their agents so conducted 
themselves with reference to this sale, that would be bidders 
as it were induced to leave. The plaintiff (the purchaser) had 
notice of those circumstances, using the word notice as it is 
defined in the Transfer of Property Act. He, therefore, brought 
at his peril, and as the sale was not a bonafide auction sale, it 
must be set aside." 

For the foregoing reasons, their Lordships will humbly advise 
His Majesty that the appeal should be dismissed. The appellant 
will pay the costs of the first respondent, and the mortgagees 
will bear their own costs. 
B. M. . Appeal dismissed. 





PRESENT: Lord Robertson, Lord Collins and Str Arthur Wilson. 
SHABZADI BEGAM AND OTHERS 


v. 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
[ON APPEAL FROM” THE HIGH Court AT CALCUTTA.] 
Evidence, admissibility af-——Omistion to take objection—Eachange, deed of, 
admissibility of. 

Upon a question of disputed pedigree, a geneological table which had been 
previously flled in a suit in 1804, was tendered and received in evidence 
without any objection in the Court of first instance : 

Held, that it was too late for the respondent in the Court of appeal to 
take exception to Its admismbility, 

A certified copy of a deed of exchange which bore date 1782, was also 
received in evidence as containing a recital which supported the case of one of 
the parties : 

Held, that the document was admissible upon the question of the descent 
and relationship of the parties, 


Appeal by the Plaintiff. 
Suit for declaration of title. 


_ Appeal against the decision of Ghose and Pratt JJ., dated 
the 26th August 1903. 


The judgwent of their Lordships was delivered by 


Lord Collins.—The plaintiffs in this case, Shahzadi Begam 
and Puti Begam, claimed to be the heirs of one Mir Amir Ali 
Khan, who died on the 30th Octaber 1897 intestate. The claim 
was opposed by the now respondent, who contended that the 
deceased had left no heir, and that his estate had escheated to 
the Government. There were numerous other claimants whose 
cases were successively dismissed by the District Judge of Dacca. 
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filed in a suit in 1804, in which Haidari Begam had established 
her right to a share ina certain taluk which had come to her 
sister Fatema altas Bukshi Begam from her husband, Mirza 
Bakar, in lieu of dower. On the death of Fatema, one Mirza 
Mahomed, the husband of Hayatumnissa Begam, who owned 
a certain share in the taluk, took forcible possession of Fatema's 
share to the exclusion of Haidari and her co-plaintiffs described 
in the decree as “the full brothers and sisters’ of Fatema. 
Mirza, in support of his claim, had put in a fictitious pedigree, 
and it was to rebut this that the Aurstzama now in question 
was said to have been filed by Haidari. The result was a decree 
upholding the claims of Haidari and her co-plaintiffs, and it is 
to the share thus adjudicated to Haidari, that the deceased Mir 
Amir Ali Khan ultimately succeeded, and that is the subject of 
the present litigation. The Aurstnama was filed in this suit by 
the plaintiffs on the roth January 1899. What purported to be 
the original was produced at the trial. It does not appear that 
any objection was made to its admissibility, though that point 
has been strongly pressed before their Lordships. It was, how- 
ever, contended that it was a forgery concocted some hundred 
years later, after this suit had begun, and though this view was 
rejected by the District Judge, it found acceptance in the High 
Court, The latter Court drew the inference, contrary to the 
finding of the Distritt Judge, that Haidari Begum had not filed 
a &ursinama at all in the suit of 1804, and thought they detected 
atremor in the signature of the Collector, Mr. Legors, not 
visible in his signature on other papers in the same record, 
They also placed some reliance on the fact that it did not purport 
to have been endorsed, but it was:pointed out to their Lordships 
that the same observation might have been made with regard to 
all the other original documents produced from the same record, 
Another point seems to have weighed heavily with them, vis., 
that the plaintiffs, though they had applied as early as January 
1898 for copies of certain documents relating .to the proceeding 
of 1804, did not apply for the 4ursinama til the 9th January 
1899. But this delay was clearly explained by Mr. De Gruyther 
who referred to the order of the District Judge who, finding that 
he had a great many applications to deal with in July 1898, post- 
poned the hearing of Shahzadi Begam’s case till January 1899, 
Their Lordships are by no means satisfied that the grounds upon 
which the High Court rely supportthe inference which they draw 
that Haidari never did put in a Zurszzama. Oneofthe terms of 
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her petition make this suggestion improbable. She says : 
“ After their death, the said Mirza filed a feraz contrary to the 
kursinama and obtained a decree.” The High Court suggest 
that the words in the original do not involve the insertion of 
the definite article before urstnama, which appears in the 
English translation, but, be this as it may, she is clearly asserting 
a contrariety between the feraz put forward by Mirza and thé 
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pedigree for which she is contending, with the result, that the . 


decree which was made and affirmed, divided the estate among 
the persons who are shown on the sursinama now produced to 
have been the heirs of Fatema Begam. Having carefully 
weighed the arguments on both sides asto the genuineness of 
the kurstnama, their Lordships are clearly of opinion that the 
difficulties in accepting the theory of the High Court far out- 
weigh those involved in the contrary hypothesis, and they, there- 
fore, adopt the opinion on this point of the learned Judge who 
tried the case. Their Lordships are further of opinion that it is 
now too late for the respondent to take an objection to the 
admissibility of a document which was received without objection 
at the trial. ; 

With regard to the ewaznama, or deed of exchange, a certi- 
fied copy of it was produced from the custody of Shahzadi 
Begam, and: was found to be written on paper bearing the same 
stamp and watermark as the other contemporary documents 
in the record of that litigation. Their Lordships agree with the 
District Judge that it was admissible in evidence, and, for the 
reasons given by him, adopt his conclusion as to its genuineness. 
Though these two documents, together or separately, might 
suffice to decide the issue in the appellant's favour, their case by 
no means rests on these documents alone. On the contrary, 


the oral evidence and the docunients other than the two named, 


would, in their Lordships’ view, suffice of themselves to raise a 
strong presumption in favour of the appellants. The High Court 
seem to have under-estimated the weight given by the trial Judge 
to the elements in the case. Shahzadi Begam, in an exmination 
extending over 10 days, in which she displayed very remarkable 
gifts of memory and intelligence, gave evidence which, if it can 
be relied upon, proved the plaintiffs case. She was a lady of 
about 80 years of age, and was throughly at home in the family 
history, a large part of which was covered by her own life, and 
she deposed to the relationship -of Mirza Mashum, from whom 
"She and her co-plaintiff, Puti Begam, were descended to Haidari, 
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the ancestress of the deceased Mir Amir Ali, as children of 
Yusuf Ali alias Feda Ali Khan, afterwards known as Nawab 
Sarfaraz Khan, giving the names of Fatema and the other chil- 
dren who appear as her heirs in the decree in the Taluk suit in 
1804. According to her story, she had learnt the family history 
"before her own time largely from conversations with her grand- 
mother Miskina Khanum. She was quite unshaken on cross- 
.examination. The District Judge evidently regarded her as 
trustworthy, for he relies in terms upon her statement as to one 
link in the chain of the family history. 

In addition to the evidence of this lady, there was also that 

-of Gholam Mustafa, an ex-pleader and Honorary Magistrate, to 
whom the learned District Judge refers favourably, who spoke to 
-the terms of acknowledged blood relationship which had existed 
“between the deceased and Shahzadi Begam. 

Besides this oral evidence, there were the other documents 
‘referred to by the learned Judge in his judgment, which confirm 
“the common descent of the claimants and the deceased from 
‘Nawab Sarfaraz Khan, e g., Exhibits F. 2, F. 3, F. 8, F. 9, F. 10, 

F. 11, and F. 13. 

- — "Their Lordships will, therefore, humbly advise His Majesty 
‘that the decree of the High Court be,reversed, and the decrée 
vof the District Judge restored, and that the respondent pay to 
“the appellants their costs of the appeal to the High Court. 

7" The respondent will pay to the appellants the costs of the 
-appeal to His Majesty in Council. 

*B. M. Appeal allowed. 


_ PRESENT : -Lord Ashbourne, Lord Macnaghten, Lord Atkinson and 
Str Arthur Wilson. 


-, MAHOMED IKRAMULL HUQ 


das v. 


t: i WILKIE AND OTHERS." 
-[ON APPEAL FROM THE HigH Court aT CALCUTTA.] 


‘Contract Specific performance—Agent— Principal, undisclosed—Time, whether 
* essenoa of contract, 3 


When the terms of an agreement have been reduced to writing, if the 
"person who has drawn ft up, alleges that an important term has been omitted 
"by inadvertence or itas he is bound to pledge his oath to the truth of the 
story, 

When time was : not made of the essence of the contract by the terms of the 
written agreement, in case of undue delay, either party might have made time 
the essence of the contract by giving notice of demand of performance ‘within 
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specified reasonable time. When this was not done, time would not be regarded P. 0. 


„aB of the essence of the contract. i 1907. 
When a person enters into a contract, professing to act on his own behalf, —— 
the burden rests on. him, although he might have intended to act for an un. ao RS 


disclosed principal. n. 
Appeal by the Plaintiff. deae 
Suit for specific performance of a contract to take a lease. . TE 


Mr. DeGruyther for the Appellant. | 
Mr. Coken, K. C. and Mr. Dunne for the Respondent. 


The judgment of their Lordships was delivered by 


- Lord Macnaghten.—This is an appeal from a decree of 
- the Calcutta High Court in its appellate jurisdiction reversing-a 
, decree of Stephen J. and dismissing with costs a suit brought by 
.the appellant, Mahomed Ikramull Huq, an Honorary Magistrate 
and landowner in Calcutta, against the members of a firm of 
merchants, trading as Graham & Co. It was a suit for specific 
performance of a written contract to take a lease: 
For some reason which is not ext fained, but apparently 
without objection on the part of the, plaintiff, Stephen J., in 
substitution for specific performance, ; Airected ag. D inquiry as to . 
damages for breach of agreement. pt 
The negotiations for the contract began with ar interview 
between Huq and a Mr. Borger. These negotiations are detailed 
by Hug in his examination in chief. His statement in “all its 
details was accepted without contradiction and without an . 
"attempt at cross-examination. Huq, it seems, knew Borger in thé-_ 
course of business as a person connected with the firm of | 
Graham & Co. and in the habit of buying hides for them. One Lo 
day, early in January 1901, Borger called at Huq's house. He 
said he came from Graham & Co., and enquired about a hide 
godown forthem. Huq told him that all his godowns were ' 
occupied then, but that he had a piece of land at No. 4, Gobind 
Chund Dhur's Lane, and that a hide godown could be put up 
there. Borger went to see the land, and said he liked the place. 
It was covered with buildings and in the occupation of tenants. 
The suggestion was that Huq should get rid of the tenants, and f 
erect a hide godown on the land. The rent and other matters : 
‘were discussed, and when everything was apparently arranged, the 
plaintiff said to Mr. Borger, * you have come and you have also 
.Agreed, but I want to have something for my satisfaction. I 
want to see Graham & Co, on this point?” Soa day was fixed, 
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and the plaintiff went by appointment to Graham & Co’s office. 
Mr. Wilkie, the head of the firm, was engaged at the time. 
Borger asked Hug to wait, but he said, “No, I will not wait, but 
if I get a letter from Graham & Co. putting all these terms, then 
I will be satisfied.” That was on the 9th of January 1901. 

On the next day, Huq received the following letter from 
Graham & Co :— 

To Moulvi Ikramul Hug, 


Honorary Magistrate. 
roth January rgor. 


DEAR SIR, 

We agree to rent from you the tenanted portion of the 
land situated at No. 4, Gobind Chund Dhur’s Lane, at a monthly 
rent of Rupees 500 (five hundred), for the period of 5 (five) years. 

The municipal taxes and the trades license fee will be paid 
by us, the buildings to be erected at our system. 
The lease will be executed shortly. 


3 T 


3 
On receipt of that letter, Huq had a plan of the proposed 
building prepared and handed it to Borger. 
On the 21st of January 1901, Graham & Co. returned the 
plan with the following letter — ; 


Mr. Mahomed Ikramull Huq, 
5 Honorary Magistrate. 


Yours faithfully, 
GRAHAM & Co. 


Dated Fauuary 2154, 190r. 
DEAR SIR, 

In reference to our conversation, we agree tothe plan 
handed, comprising erection of building in No 4, Gobind Chund 
Dhur’s lane, and would thank you to advise us, when you will 
commence with same, as wellas how long you expect totake 
until same will be ready for occupation. 

Yours truly, 
GRAWAM & Co. 
R. BORGER. 


Huq told Borger, who brought the letter, that the building 
would take three or four months to put up after the ground was 
cleared. Soon afterwards Huq called his tenants together and 
gave them notice. They promised to quit but would not go, so 
he had to take proceedings in the Small Cause Court for the 
purpose of ejecting them. All this took time, However, by 
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August rgor the ground was clear, and on the 19th of that 
month Hug wrote the following letter'to Graham and Co :— 
Messrs. Graham and Co, 


roth August 1901 
DEAR Sirs, 


According to the cofiversation and arrangements made 
by Mr. R. Borger, and confirmed by your letter dated z1st 
January, I gave notice to my tenants to quit and vacate the hold- 
ing. But as they were very unwilling to leave the land, and I had 
to file ejectment suits, and they applied for time and succeeded 
in getting it from the Court although I had produced your two 
afore-said letters in support of my case. 

Now they have broken their sheds and cleared away and the 
ground is ready and fit for construction, and so godown will be 
ready for occupation in the course of three or four months from 
the date I hear from you. 

Are you to suggest any alterations in the already approved 


plan or it stands as it is? 
. Yours faithfully, 


Mp. IKRAMULL Hug. 
To this lege Huq received a reply from Borger in the 
following terms :— 


Mahomed Ikramull Huq. * 
CALCUTTA. 


20th August 1901. 
DEAR SIR, 


Messrs, Graham and Co. having handed me your letter of 
the 19th instant, and in reply beg to state, as there has no attempt 
been made on your part to follow up my suggestion, and as I 
told you in presence of Mr. Halpern, some three months ago, my 
arrangement by the fact of your having neglected to act in accor- 
dance with same, has by virtue of your default become void, and 
neither I nor Messrs. Graham and Co. have any obligation 
towards you under any former arrangements that may have 
existed, 

° Yours truly, 
R. BORGER. 

Huq then put the matter in the hands of his solicitors 
G. C. Chunder & Co., and the following correspondence passed 
between them and'Messrs. Graham & Co., and their solicitors, 
Messrs, Orr, Robertson and Burton :— 

[G. C. Chunder & Co. to Graham & Co.) 

Re 4, Gobind Ghund Dhur's Lane. 
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Messrs. Graham & Co." : > GEL MK i 
=: : . CALCUTTA. 
- 26th August rgor 

Drar Sims. . 

. Moulvie Mahomed Ikramull Huq has handed to us à 
letter written to him by Mr. Borger, dated the 2oth instant, pur- 
porting to be in reply to his letter of 19th instant addressed to 
you, with instructions to state in reply, that he (our client) is not. 
a little surprised at the statements’ contained in the said letter of 
Mr. Borger,’ for in the first place every attempt has been made 
by him in proper time to have the tenants ejected from the pre- 
mises as you have been informed of by our client's letter to you: 
of the 19th instant, and in the next place, Mr. Borger never made 
any suggestion some three months ago, or at any other time, 
either in the presence of Mr. Halpern, or any one else, with- 
regard to an arrangement as referred to ‘in the said letter of Mr. 
Borger. Our client is not aware of any default or neglect on his 
part which would justify you to avoid the contract which you. 
have entered into with our client by your letter of the 
10th January last, and confirmed by your letter of. the .21st 
January last. 

Under these circumstances, we are instructed by our client’ 
to request you (which we hereby do) to be good endugh to let 
our client know through us whether you want the building upon 
the demised premises according to the plan already approved of 
by you at once. 

Our client being prepared to complete the building i in i fout: 
months from the commencement thereof. 

- Yours faithfully, b 
G. C. Chunder & Co, 

[Orr, Robertson & Burton to G. 6. Chunder & Co.] 

Messrs. G. C. Chugder 4 Co. - 
<.. | Ke. No 4, Gobind Chund Dhur's Lane, : 

CALCUTTA, M 
josh August IQOI. 
Dear Sir, - 

Your letter of the 26th instant to Messrs. Graham, & Co., has 
Been handed to us with instructjons-to reply. : < 4 
‘ Our clients desire'us-to-state in the-first place that although 
the negotiations for the lease of the above premises, such as they- 
were, were originally Carried ‘on-in-their - “name; yet as a matter 
of fact, they have never had any personal interest in-the matter 
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at all, they merely having allowed their name to be used as 
agents for or on behalf of J. J. Steit, Esq., the predecessor of 
Messrs. Stein, Forbes, & Co., who are, they understand, ready 
and willing to accept any responsibility or liability there can be in 
the matter, although our clients deny that any such respon- 
sibility or liability can possibly exist. Under these circumstances 
we have to request that you will address any further com- 
munication you think it necessary to send on the subject to 
us as representing, Messrs. Stein, Forbes & Co, Subject to what 
we have above written, our clients desire us to state that they. 
are advised that no concluded or binding agreement for the lease 
of the above premises was ever come to, and that they must 
decline all responsibility in the matter. The facts stated by 
Mr. Borger in his letter of the 20th instant are correct and can 
be substantiated should occasion arise. If your client bas 
suffered any inconvenience or loss he has himself to thank. The 
facts being as above stated, you will understand that as our clients 
have no concern whatever with the premises, they certainly do 
not desire your clients to erect any building upon them, although 
of course should he desire to do on his own account, it is no con- 
cern of theirs whether he carries this desire into effect or not. 
Yours faithfully, 

Ong, ROBERTSON AND BURTON. 

On the 6th of February 1902, Huq brought this suit against 
Graham & Co., claiming specific performance and damages in 
addition to or in substitution for specific performance. 

Graham & Co. filed their written statement on the 19th of 
November 1902. They admitted the letters set out above. They 
did not repeat the defence put forward in their solicitor’s letter. 
of the 30th of August 1901. They merely said that they were 
told by Mr. Halpern that Borger had a conversation in or about 
April or May 1901 with the plaintiff, in the course of which 
Borger said to Hug, "that, since he had been so dilatory over 
the whole business, the entire matter was now off,” and that 
thereupon “the plaintiff made some excuses about the unusual 
delay, and expressed himself satisfied that the matter of the said 
proposed lease should be dropped and considered as cancelled." 
That was the only semblance of defence set up in the written 
statement ; but it'is to be observed that Graham & Co. did not 
venture to say, and never have said in any pleading or in any 
letter, that, after the contract was signed, Borger continued to be 
their agent or that he had any authority to cancel their agreement, 
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The next thing that occurred after the written statement was 
filed was that Graham & Co. obtained a commission to examine 
Borger, who was then in the United States. In his examination 
Borger did not state that he had any authority from Graham & 
Co. to terminate the contract or to represent them for any 
purpose after the contract was signed. He said that the sugges- 
tions referred to in his letter of August 20th, 1901, ‘' were that 
plaintiff should tear down the old buildings on the premises and 
erect new one in their place, and that these changes should be 
completed within three months.from the roth of January 1901,” 
and that " these suggestions" were made to the plaintiff between 
the 1st and 21st of January 1901. Then he stated that he had an 
interview, in the presence of Halpern and two of his munshis,with 
the plaintiff, and that the following conversation took place :— 

“ I said that he had failed to carry out his agreement as to 
the alterations, and as I had received notice to quit the premises 
occupied by me as ware-houses, it became necessary that I should 
have. other accomodation. The plaintiff having failed to carry 
out the agreement, it was necessary for me to make other 
arrangements, so I notified him personally and verbally, in the 
presence of Mr. Halpern and the two munshis, that, in virtue of 
his not having carried out his promises, I considered myself as 
principal released from any agreement or liability ; that I should 
proceed to make my own arrangements to the erection of a 
ware-house without further reference to the plaintiff." 

Then he added :— 

“The arrangement was, as I have already stated, that if plain- 
tiff would erect buildings upon the premises in question according 
to plans approved by us, we would take a lease of the premises 
provided the erection was completed within three months from 
10th January 1901, for five years at Rupees 500 a month." 


Their Lordships have thought it right tó set out allthe 
correspondence that passed between the parties and their solici- 
tors in reference to the question at issue, as well as the evidence 
of Borger, on which the Court of appeal principafly relied. The 
correspondence tells the whole story, and tells it very plainly. 
It is perfectly consistent with everything that, Huq said in his exa 
mination. It is absolutely inconsistent with any one of the various 
and conflicting defences put forward on behalf of Graham & Co., 
and it is equally inconsistent with the only part of Borger’s evi- 
dence which can be regarded as in any way material to the defence. 
: Ina suit for specific performance, it is of some importance to 
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distinguish between negotiation and contract and to ascertain `P. O. 
what the contract is, when and by whom it was made, and who 1907. 
the parties are who are bound byit. This case seems to have Mahomed Ikramull 
been presented in such a loose and confused manner that neither -Huq. 
of the Courts below appears to have been able to obtain a clear Wilkie. 
and just view on any one of these points. The learned Judge of Jod ee, MUN; 
first instance begins his judgment with these observations :— Roe e 


“In the transactions to which this case refers, they (that is, 
* Graham & Co.) lent their name to Forbes, Stein & Co,... and, 

as the case has been argued before me, no distinction has been 
drawn between the nominal defendants and Forbes, Stein & Co." 
Now there is nothing whatever in the evidence tending to 
suggest that the name of Stein, Forbes & Co. was ever mentioned 
to Huq. until it occurred in the solicitor's letter of the 3oth of 
August 1901. When the dispute arose, Graham & Co., no doubt, 
endeavoured to shift the responsibility on to Forbes, Stein & Co. 
but the plaintiff's solicitors did not accept that view. The learned 
counsel for Graham & Co., attempted to take the same line in his 
cross-examination of Huq, but Hug said at once :— 

"Ihavea clear objection to making Forbes, Stein & Co. 
responsible for my claim instead of Graham, because I have : 
nothing to do with them. That’s my only reason.” 

And the matter dropped then and there. 

Now the firm of Forbes, Stein & Co., were not in existence 
when the contract in question was made. Graham & Co., in their 
written statement, say that they were acting on behalf of “F. F. | 

` Stein, the predecessor of the firm......of Stein, Forbes & Co." But 

they do not suggest that Huq was aware of that circumstance. 
Then the learned Judge says that the contract was "a verbal 
one.” The Court of appeal also say that “the agreement was 
originally an oral one made between Borger and the plaintiff." 
But, in fact, there was no contract between Borger and the plain- 
tiff. There was nothing but negotation until the contract was 
made by the letter of the 1oth January 1901, accepted by Hug. 
The Court of appeal say :— 

“The defendants are a well-known firm of merchants 
in Calcutta. They have no interest whatever in the subject- 5 
matter of the suit, and they were acting throughout for the 
firm of Messrs. Forbes, Stein & Co, A Mr. Borger was an 
assistant in the firm of Stein, Forbes & Co., and the negotiations 
for the lease took place between Borger and plaintiff, and the 
defendants took no personal part whatever in the matter," 
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That seems to be equally inaccurate. No doubt in their 
written statement, the defendants alleged that they had no 
personal interest in the subject-matter of the suit, whatever that 
allegation means. But it seems rather a strong thing to say that 
afirm “took no personal part whatever in the matter" when they 
actually signed a contract in writing drawn up by themselves, 
binding them to carry out certain terms which they had allowed 
or directed a man coming from their office and professing to act 
for them to negotiate on their behalf. They are the real and the ` 
only defendants. They are not "nominal defendants," as 
Stephen J. calls them. It may or may not be true that they 
intended to act on behalf of a firm not yet formed, or, as Borger 
says, “on behalf of J.J. Stein, whose business in Calcutta they 
were financing." But Hug was not concerned with their undis- 
closed intentions. As between Huq and Graham & Co., the 
burthen of the contract rested with Graham & Co. and no one else. 

The case seems to their Lordships to be perfectly clear, and 
the suit undefended. If the practice in Calcutta be the same as 
it is in this country, the plaintiff might have moved for a decree 
of specific performance on the written statement being put in, 
and he would have been entitled to such a decree at once and as 
a matter of course. : 

Now what are the defences that have been put forward ? 
The first defence was that there was “no concluded or binding 
agreement." That defence was abandoned as soon as it was 
made, and nothing more has been heard of it. The next defence, 
if it can be called a defence, is to be found in the written 
statement which has already been referred to. Well, that defence 
has also been abandoned. Even if it amounted to a defence at 
all, and if it is to be taken as a plea of release, it could hardly be 
supported when Borger, the defendants’ own witness, says that 
though he considered the agreement at an end that was not the 
plaintiff's view. “The plaintiff,” says Borger, “did not consider 
the agreement at an end." 

The only other defence is founded on Borger'$ statement that 
the real agreement was that “we” that is, Graham & Co., for 
whom he was acting in the negotiations, “would take a lease of 
the premises provided the erection of the propgsed buildings was 
completed within three months from January 10th, 1901." "That 
statement appears to their Lordships to be absolutely incredible. 

-If the agreement was really oonditional, why was the condition 
not stated in the contract of the 10th of January. Graham & Co, 
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PRESENT : Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble 
and Sir Arthur Wilson. 


RAJA MUHAMMAD MUMTAZ ALI KHAN 
UV. 
MURAD BAKSH AND OTHERS.” 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
oF OupH.] 
Birt tenwres— Heritability—Transferabitity. 
Persons who hold under the Birt or Birt xemindari tenure in the district of 


Gonda in Oudh, have heritable and transferable rights as against the talukdar, 
in the villages in respect of which the Birt has been created, 


Appeal by the Plaintiif. 

Suit for recóvery of possession. 

Mr. DeGruyther for the Appellant. 

Mr. Herbert Cowel for the Respondent. 

Their Lordships’ judgment was delivered by 

Sir Andrew Scoble.—In the six cases out of which these 
consolidated appeals have arisen, the plainfiff was Raja Muhammad 

Mumtaz Ali Khan, the Talukdar of Atraula, and the defendants 
were persons who, either by themselves or their predecessors in 
title, claimed under proprietary rights in villages in his taluka. 
These rights are what aré known in Oudh as bs, or frt zemindari 
rights ; and the question for decision is whether persons holding 
under this tenure have a heritable and transferable right, as 
against the talukdar, in the villages in respect of which the 
biri has been created. | 

In Mr. Sykes! valuable compendium of the Law specially 
relating to the Talukdars of Oudh (p. 173) it is stated that ‘ there 
are several descriptions of fré known in Oudh, but..,...the true 
birt is that known as the Za: Birt, created by the Talukdar or 
proprietor for money paid." In the Gonda Settlement Report 
and the cases now under appeal come from that district—the 
Bat Birt is spoken of as Birt zemindari. 

i In the Circular known as the Record of Rights Circular No. 2 
of 1861, the Chief Commissioner of Oudh deals very fully with the 
subject of Air¢ tenures, and lays down the policy of the Govern- 
ment in regard to them. l l 

“ Birts,” he says (Sykes, p. 174) were given for whole mouzas 
or patches of land in mouzas......These tenures, when granted by 
the talukdar for money received, will be maintained as representing 
the proprietary right of the Birt as who by purchase have acquired: 
the position of intermediate holders, and as constituting the 
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portion of the profits left them by the talukdar......B:rts of 
entire mouzas are very cómmon in Gonda and Gorruckpore. 
They originated in purchases from needy talukdars, and some- 
times in clearing leases of jungle land. In the Ootrowla 
(Atraula) and Bubnee pergunnahs of the Gonda district, the 
birtias had been in many instances admitted to direct engage- 
ments with the Native Government for years previous to annexa- 
tion, and, of course, were settled with them, and should have been 
at the late Summary Settlement, on the principle that we are not 
bound to restore to the talukdars what they had lost before our 
rule commenced." 

And the policy of the Government is thus declared : 

“The Chief Commissioner is clearly of opinion that the 
birtias who were found in direct engagement with the State 
at annexation, or who have uninterruptedly held whole villages 
on the terms of their pottahs under the Talukdars, must be 
maintained in the full enjoyment of their rights, in subordination 
to the Talukdars.” : 

It appears to their Lordships that, if the respondents in 
these cases have shown themselves to come withi^ the benefit 


of the policy announced in this Circular, they acqui ed upon the | 


annexation of Oudhby the British Goyerment, absolute under. 
proprietary rights as against the Talukdar, in the villages in suit. 
The learned Judicial Commissioner, Mr. Blennerhassett, in a series of 
very able and careful judgments, has decided in their favour, and 
their Lordships entirely accept his conclusions, and the reasons on 
which they are based. "They will humbly advise His Majesty that 
these appeals ought to be dismissed and the decrees of the Court of 
the Judicial Commissioner confirmed. The appellant must pay 
to the respondents who appeared one set of their costs of 
the appeals. 

Privy Council Appeals Nos. 84 and 86 of 1903. 

The decision in these appeals follows that in the six cases 
already disposed of. It may be noted that, in these two cases, the 
relation of the Birtias to the Talukdar was fixed by orders of the 
Settlement Court as long ago as 1872. These orders were not 
made by cotisent, but after examination of witnesses, and hearing 
all parties. Moreover, it would geem from the judgment of the 
Judicial Commissioner that he would have had “no difficulty in 
finding" that the respondents or their predecessors intitle held 
“direct under native rule, and after annexation,” and that the 
Talukdar is only entitled to a malikaua allowance. 
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Their Lordships will humbly advise His Majesty that these 
appeals ought to be dismissed, and the decrees of the Court of 
the Judicial Commissioner confirmed. The appellant must pay 
the costs of the appeals. 

B. M. Appeal dismissed, 


PRESENT : Lord Robertson, Lord Collins and Str Arthur Wilson. 
IBRAHIM GOOLAM ARIFF 


v. 
SAIBOO AND OTHERS, 
[Ox APPEAL FROM THE CHIEF Court or Lower BunMa.] 
Juska, doctrine of —Shares in Companies— Death-bed gift. 

The doctrine relating to the invalidity of gifts of muska is wholly unadapted 
to a progressive state of society, and ought to be confined within the strictest 
rules, 

Mumtaz Ahmad v. Zubaida Jan (1) applied. 

The doctrine ought not to be applied to shares in Companies and freehold 
property in a great commercial town which were not within the original scope 
of the rule and could be included within its operation only by & logical or 
constructive application. 


Appeal by the Plaintiff, 

Suit to declare certain instruments as void. 

Mr, Bailhache and Mr. Snowden for the Appellant. 

Sir Robert Finlay, K. C, Mr. JUR K, C. and Mr. 
Mac Carthy for the Respondent. 

Their Lordships’ judgment was delivered by 


Lord Robertson.—The questions raised by this appeal 
felate to the succession of Goolam Ariff, a wealthy Mahomedan 
resident of Rangoon, who died on 16th May 1902. He left a 
will dated 19th April 1902, by which he bequeathed his property 
to his heirs according to Mahomedan law. The controversy 
between the parties is concerned with the validity of certain 
deeds of gift, dated and April 1902, by which he conveyed to 
certain of his minor children and wives a certain number of 
undivided 2,oooth shares in certain valuable properties. These 
deeds are attacked by the executor of the will on two main 
grounds, the first relating to the physical condition of the 
deceased at the date of,execution, the second founded on the 
law of Musha which is said to. forbid them. (The attack on 
the deeds as * colourable" so entirely failed, that it is unneces- 
Sary to do more than state that it was made.) 

The first of these is a pure question of fact ; the two Courta 

(1) (1889) L, R. 18 I. A, 207. 
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have concurred, and each judgment is supported by careful and 
elaborate reasoning. The law applicable is not in controversy ; 
the invalidity alleged arises where the gift is made under pressure 
of the sense of the imminence of death. 

The difficulty is in applying this to the subtle and conjectural 
problem of the mental condition of the testator in each case. 
It would be inappropriate that their Lordships, in reviewing 
concurrent judgments, should re-discuss the evidence in detail. 
Goolam Ariff was an elderly man, who had not led a careful 
life; he suffered, and knew that he suffered, from degeneration 
of the arteries and of the liver and he had been sharply ill. His 
life, therefore, was an old and a bad one. Itis highly probable that 


the execution of the disputed deeds was suggested by his realising 


the prudence of setting his house in order, but this is the motive 
of all wills and especially of the wills of the old ailing. Having 
examined the evidence, their Lordships consider that the con- 


‘clusion of the Courts was sound. 


The other disputed question is of a very different legal 
quality. The property which the deceased had to dispose of 
consisted of freehold land in Rangoon and shares in six com- 
panies. Their Lordships assume the law of Musha to apply to 
the succession of Mahomedans who reside in Rangoon; but the 
serious question is whether it applies to property of the nature 
described. What was done by Goolam Arif was this: he 
(notionally) divided the property to be dealt with into 2,000 
shares ; he kept to himself 1,150 shares, and the remaining 850 he 
distributed among the persons to be benefited, giving 200 shares 
a piece to three of them, 100 shares a piece to two of them, and 
25 shares a piece to two of them. Now it is said, that this gift was 
void, as being contrary to the doctrine of Musha. In the first 
place, even if the duty of the Courts were to construct a pro- 
hibition of gifts of undivided shares of what is divisible, which 
should be applicable to the conditions of.modern life, it would 
seem impossible in the case of the shares, and extremely difficult 
in the case of freehold property in a town, to carry it out. But 
the attitude of the law towards this doctrine of Musha does 
not involve any such constructive application of the doctrine. 
It was laid down in the Privy Council case of Mumtaz Ahmad 
v. Zubaida Jan (1) that “The doctrine relating to the invalidity 
of gifts of musha is wholly unadapted to a progressive state of 
society, and ought to be confined within the strictest rules." 

(1) (1889) L. R. 16 I, A. 207 (216) 
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Their Lordships concur in the conclusion arrived at below, that it 
would be inconsistent with.that detision to apply a dottrine, 
which in its origin applied to very different subjects of property, 
to shares in companies and freehold property in a great commer- 
cial town. The argument of the appellant was not that the law 
of musha did in fact embrace (in the sense of having been 
applied to) such property, but that, if the same aspect of 
life and things were logically applied, it involved the invalidity 
of the gifts in dispute. But this is not the true criterion. 
Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellant will pay the costs 
of the appeal. 
B. M. Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Pustice Mitra and Mr. Fustice Fletcher. 
BALAJIT SINGH, 
v. 
BHAJU GHOSE AND OTHERS." 


Criminal Procedura Code (Act V of 1898), Sections 107, 145— Disputes oonocevn- 
ing jalkar— Procedure. 

Where a dispute likely to cause a breach of the peace is a bona fide one rela- 
ting to a fishery right, proceedings under section 146 afid not under section 107 
of the Criminal Procedure Code should be instituted. 

The words in section 145 are mandatory while those in section 107 are 
discretionary. 

Dole Gobind Chowdhury v. Dhanu Khan (1) followed.t+ 


Rule obtained by the Second Party. 

The facts of the case appear sufficiently from the judgment 
of the Court. : 

Mr. Hug and Babu Sarat Coomar Mittra for the Petitioner. 

Mr. Casperss and Babu Foy Gopal Ghosha for the Opposite 
Party. 

The judgment of the Court was delivered by 

Mitra J —The dispute in this case concerns water, and the 


* Oriminal Revision No. 890 of 1907, against the order of F, J. Lyall Esq 
District Magistrate of Bhagalpur, dated the 20th June 1907, affirming that of 
Babu Banku Behari Sing, Deputy Magistrate of Bhagalpur, dated the 20 

e e 


May 1907. 
(1) (1897) I. L. R. 25 Oalo. 559. 

+ See Saroda Prosad v. Emperor (1902) 7 O. W. N. 142 ; but see Belagal v. 
Emperor etr I. L. R. 26 Mad. 471. Sheoraj v. Chatter (1905) I L. R. 82 Calo, 
968; 10 O. W. N. 228 and Emperor v. Basiruddin (1908) 70. W, N 7480— 
Beporter. 
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word water includes fisheries. The police recommended in their 
report that a proceeding: under section 1458, Code of Criminal 
Procedure, should be drawn up between the parties ; but the 
Deputy Magistrate thought otherwise, and he drew up a proceed- 
ing under the directions of the District Magistrate under section 
107 of the Code. The result has been that the petitioner, the 
second party, has been bound down to keep the peace for 
one year. 

It is clear from the judgment of the Deputy Magistrate as 
well as that of the District Magistrate, that the dispute in this 
case is a bora fide one relating to a fishery right, and a large num- 
ber of documents has been put in on either side to prove the 
rights of the respective parties and the right of possession of 
each. In the case of Dole Gobind Chowdhury v. Dhanu Khan (1), 
which is a case very similar to the present case, the learned 
Judges directed that the order under section 107 Code of 
Criminal Procedure binding down one of the parties should be set 
aside and they expressed their opinion that a proceeding under sec- 
tion 145, Code of Criminal Procedure, was the proper proceeding. 
Looking to the words used in section 107 and in section 145, we 
have no doubt that the proper course for the Magistrate in a case. 
like this was to proceed under section 145 of the Code. The 
words in section 145 are mandatory. That section says “ when- 
ever a Magistrate’ of the District......is satisfied from a police 
report or other informations that a dispute likely to cause a breach 
of the peace exists concerning any land or water......he skall 
make an order in writing," etc. etc. Section 107 contains words 
which are discretionary ; the Magistrate may institute proceedings 
binding down either of the parties. 

We are of opinion that this is a case which comes within the 
rule laid down in the case of Dole Gobind Chowdhury v, Dhanu 
Khan (1) referred to above. We accordingly make the Rule abso- 
lute and direct that the order of the Deputy Magistrate binding 
down the petitioner under section 107 of the Code be set 
aside. It would be competent to the Magistrgte, if he thinks 
it necessary, that is to say, if there is still likelihood of a breach of 
the peace, to draw up a proceeding under section 145 of 
the Code. SS 
A, T. M. i . , Rule made absolute. 

(1) (1897) I. L. R. 26 Calc. 559. 
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Before Mr. Fustice Mitra and Mr. Fustice Fletcher. 
VENI BHUSAN ROY 


v. 
THE EMPEROR.* 
Criminal Procedure Code (Aot V of 1898) Bections 108, 118—Indian Peral 


Code (Act X LV of 1800), Section L244 .—FEvact words not ascertainable— 
Notice—Substanco— Swaraj, meaning of.’ 


The exact words used by the petitioner in his speech cannot be ascertained, 
but the words used are substantially the same as given in the notice under 
section 108 of the Criminal Procedure Code: 


Held, on examining the substance of the words used in the notice, that 
there was nothing which brought the case within section 124A of the Indian 
Penal Code, and, therefore, under section 108 of the Code of Criminal Procedure. 

The word “ Swaraj” does not necessarily mean Government of the country 
to the exclusion of the present Government. The word, if literally translated, 
means self-government, that is, government by the people themselves, under 
the King and under British Sovereignty. 

Rule to show cause why the order binding down the 
petitioner under section 108, Criminal Procedure Code, in the 
sum of Rs. 5,000 with two sureties, each in the like sum, to be 
of good behaviour for one year should not be set aside. 

The facts of the case were as follows :— 

The District Magistrate of Khulna issued an order under 
section 144 of the Criminal Procedure Code prohibiting the meeting 
ofthe District Conference at Khulna. The charge against the 
petitioner was that he, during the recent District Conference at 
Khulna, as Chairman of the Reception Committee, delivered a 
seditious speech. The objectionable passages on which the charge 
was based were: (1) " That the present year is being very 
auspicious for the inauguration of the meeting, as it was the 
soth anniversary of the Indian Mutiny, &c." and (2) “that the 
members should exert themselves to secure an independent 
government. 

Mr. Jackson (with him Mr. K. N. Chaudhuri and Babu 
Narendra Kumar Basu) for the Petitioner—Read the whole 
speech and submitted that the evidence of Fazlal Rahman was 
given after he was handed a copy of the written speech. "There 
was no legal evidence before the Court. The police Sub-Inspector 
admitted that he had drawn up a report from his notes, which he 
had destroyed.” Referring to section 108, Criminal Procedure 
Code, he contended that it was created only three or four years 


* Criminal Revision No. 880 of 1907, ae the order of A. Ahmad, Esq., 
District Magistrate of Khulna, dated the 15th July 1907. 
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ago, and a man could not be brought under the grip of the law 
without trying him under section 124A of the Penal Code. He 
then referred to the observation of Stephen J. in Aeg v. 
Burns (1)—'" It is not mere seditious language that is to be 
taken into account, but the intention of the speaker." 

Mr. DovucLAs WHITE showed cause—The law of sedition 
in this country was clearly explained in two cases reported just 
one after the other, vfz. io Queen-Hmpress v. Bal Gangadhar 
Tilak (2) and Queen-Emjpress v. Ram Chandra (3). He then 
wanted to read Mr. Justice Strachey's summing up in the 
Tilak case. 

[FLETCHER J.—Does he not go far in saying that disaffection 
means want of affection ?] 

MR. JACKSON.—Too far. 

Mr. WHITE.—He follows in that, Sir Comer Petheram C. J. 
in the Queen-Empress v. Jogendra Chunder Bose (4) (Bangabast 
case.) 

He next wanted to quote two or three passages from the 
speech of the petitioner to show that the intention of the speaker 
was to alienate the affection of the people from the Government 
of the country. 

[FLETCHER J.—That is irrelevant. The question is whether 
the whole speech is seditious ?] ; 

[Mirra J.—The' charge referred to “the present year being 
auspicious ” and "to independent government "7. 

Mr. White said that he did not intend to lay stress on the 
first. 

[Mitra J.—What is the exact word used ?] 

Mr. WurrE.—' Swaraj. 

[Mitra J.—What does it mean ?] 

. He submitted that his Lordship could tell better, but he 
understood it to mean to remove the Government. 

[MITRA J.—If that be the meaning, then no editor or writer 
here is safe. It cannot mean that]. 

Mr. WHITE.— But is it not the hope of a particular Pedes 
party in India ? 

[Mirra J.—Every Indian likes to have À ‘ Swaraj, meaning 
Home Rule]. 

Mr. WHITE, —They may hope so, and there is no harm 
in that. 


(1) (1886) 16 Cox. Cr. Cas 855 (859).. (8) (1897) I. L. R. 22 Bom, 152. (F. B). 
(2) (1897) I, L. B. 22 Bom, 112. — (4) (1891) I. L. B. 19 Oalc, 8b. - 


Vor. VI.) WYGH COURT. 


[FLETCHER J.—If it means a Colonial form of Government, 
it is a legitimate aspiration of the people]. 

/. Mn. Wurre—If your Lordship means that ‘ Swara7’ means 
nothing and it cannot mean nothing—then I have nothing to 
say. 

[FrgTCHER J.—I am in the hands of my learned brother].: 

And your Lordship could not be in better hands. 

Mr. Jackson.—The literal meaning of the word is self-govern- 
ment. “Swa” means ‘Self’ and ‘raj’ means ‘ government.’ 
Mr. Dadabhai Naoroji initiated the word in his speech as Presi- 
dent of the last Calcutta Congress. 

[Mirra J.—Speaking for myself, I can say that the word was 
used by Mr. Dadabhai Naoroji in the sense of Self-government, 
and is being translated in the Bengali language in the same 
sense]. 

The Judgment of the Court was delivered by 


Mitra J.—The petitioner has been bound down under section 
108, Code of Criminal Procedure, in the sum of rupees five thou- 
sand with two sureties each in like sum, to be of good behaviour 
for one year. 


The charges against the petitioner are contained in the 


hotice issued under sectign 108, Code of Criminal Procedure, which 
Is this :—'‘ Whereas from the police report it has been made to 
appear before me, that you Veni Bhushan Roy, on Saturday, the 
25th May, read out a written speech as President of the Reception 
Committee of a meeting held at the Hindu Dharma Sabha within 
the Khulna town, on the aforesaid date, in the course of which 
you referred to the present year as being very auspicious for the 
inauguration of the meeting, as it was the fiftieth anniversary 
of the Indian Mutiny, when there was an attempt of the 
natives of India to regain their country, which was almost suc- 
cessful, and you incited the members of the meeting to exert 
themselves to secure an independent Government, and you the 
said Veni Bhushan Roy, thereby disseminated seditious matters, 
the publication of which is punishable under section 124 A, you 
are hereby required to show cause on or before the 30th June 
1907, why you should not be ordered to execute a bond for five 
thousand rupees with two sureties each in like sum, for good 
behaviour for one year under section 108, Code of Criminal 
Procedure." 

Evidence was gone into on the question as to what were the 
exact words of the speech of the petitioner which would bring 
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CRIMINAL» the case within the words considered to be seditious and referred 
1907. to in the notice. . 


gat 


Fazlal 
Yeni Bhusan Boy The first and the principal witness examined was 
v 


Rahman, a Sub-Inspector of Police. He took down certain notes 
of the speech at the meeting ; but he destroyed the notes and 
Mitra, J. produced in Court a memorandum made by himself from the 
mm notes he had taken down. The exact words used by the peti- 
tioner in his speech cannot, therefore, be ascertained ; but the 
District Magistrate of Khulna has found that the words used are 
substantially the same as given in the notice. Looking, however, 
to the substance only and not the exact words, there is nothing 
which would bring the case within section 124A of the Indian 
Penal Code, and, therefore, section 108 of the Code of Criminal 
Procedure. The Deputy Legal Remembrancer, on behalf of the 
Crown, has conceded that there is nothing in the words “that 
the present year is very auspicious for the inauguration of the 
meeting as it is the fiftieth anniversary of the Indian Mutiny ", 
which may be held to be seditious ; but he relies on the use of 
the words “ independent Government " in the next clause. The 
word which it is said was actually used is *[q[W (Swaraj). The 
° “words "independent Government” were not used, and it does 
not appear from the evidence of the witness Fazlal that the 
petitioner in his speech said that the people should have *' inde- 
pendent Government." The word Swaraj, if it was used, does 
not necessarily mean Government of the country to the exclu- 
sion of the present Government, but its ordinary acceptance is 
“ Home rule" under the Government. The vernacular word used, 
if literally translated, would mean Self-Government, but self 
Government would not necessarily mean the exclusion of the 
present government or independence. It may mean, as it is now 
well understood, Government by the people themselves under 
the King and under British sovereignty. 

We are, therefore, of opinion that there is nothing in the 
charges as stated in the notice, which would bring the case within 
section 108, Code of Criminal Procedure. We, accordingly set aside 
the order of the District Magistrate of Khulna, dated the 15th 

j July 1907, and direct that the bonds, if any, executed by the 
petitioner and his sureties be cancelled. 
A T. M, Rule made absolute, 


The Emperor, 
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Before Mr. Y ustice Mitra and Mr. Fustice Fletcher.: < 1 
KUNULLAH CRIMINAL, 
V. 1907. $E 
THE EMPEROR.* — 
August, 13. 


Criminal Procedure Code (Aot V of 1898), section 476— Bond, genuineness —— 
of—Indian Penal Code (Act XLV of 1860), section 193, prosecution a 
under—4Appellate Court, reversal by— Ies-judioata— Order under section 
4780. set aside—High Court's power to set aside order «nder section 476, 

Criminal Procedure Code. 


In a suit for recovery of a sum of money due on a registered bond, the 
Munsiff came to the conclusion that the bond was genuine, decreed the suit 
and directed the defendant under section 476 of the Code of Criminal 
Procedure to be prosecuted under section 198 of the Indian Penal Code. On 
appeal, the Subordinate Judge held that the bond was not genuine and dig- 
missed the suit. In the meantime and before the decision of the Subordinate 
Judge was pronounced, the proceedings in the Criminal Court had been taken, 
but when the Subordinate Judge pronounced his judgment, the case was still 
pending in the Criminal Court, A copy of the judgment of the Subordinate 
Judge was filed before the Criminal Court but, was not given weight to and the 
defendant was convicted under section 193 of the indian Penal Code : 

Held, that the judgment between the parties as regards the genuineness of 
the bond 18 res jxdicata in all subsequent proceedings between the parties. 

The High Court has jurisdiction to set aside the orders passed by the: 4 
Criminal Court in a proceediug based on an order under section 476 of the Code 
of Criminal Procedure, which ought to have been set aside as soon as the jndg- 
ment of the Bubordinate Judge was known, ule 

Rule to show cause why the order convicting the petitioner 
under section 193 of the Indian Penal Code and sentencing him to 
undergo six months’ simple imprisonment should not bé set aside. 

The facts of the case appear sufficiently from the judgment 


of the Court. 
Babu Gunada Charan Sen for the Petitioner. 
Mr. Douglas White for the Crown. 
The judgment of the Court was as follows: 


Mitra J.—Shamserunessa instituted a suit against Kunullah, 
the petitioner before us, in the Court of the Munsiff of 
Patuakhali for jecovery of a sum of money due on a registered 
bond executed by Kunullah. Kunullah denied the execution of 
the bond. The Munsiff, however, came to the conclusion that the 
bond was genuine, decfeed the suit and directed under section 
476 of the Code*of Criminal Procedure that Kunullah should 


® Criminal Revision No. 733 of 1907, against the order of J D. Cargill 
Esq. Sessions Judge of Backergunj, dated the Ist May 1907, affirming that of 
W. L. Scott, Esq, Sub-divisional Officer of Patuakhali, dated the 38th 


March 1907. 
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be tried of an offence under section 193, Indian Penal Code, 
for giving false evidence in*respect to the execution of the bond. 
Kunullah appealed from the decision of the Muusiff, and the 
Subordinate Judge of Backergunge held, on appeal, that the 
bond was not genuine and that Kunullah had not executed it. 
The evidence of Kunullah given before the Munsiff was not, 
therefore, false and the result of the judgment of the Subordinate 
Judge must be taken to be, that the order for the prosecution 
of the petitioner under section 476, Code of Criminal Procedure, 
was not maintainable as the basis of that order had gone. In the 
meantime and before the decision of the Subordinate Judge 
was pronounced, proceedings in the Criminal Court had been 
taken, but when the Subordinate Judge pronounced his judgment 
which was on the 7th December 1906, the case was still pending 
in the Court of the Sub-Divisional Magistrate. We are informed 
that a copy of the judgment of the Subordinate Judge was 
fled in the proceeding before the Sub-Divisional Magistrate ; 
but the Sub-Divisional Magistrate gave no weight to it, and on 
the 28th March 1907, convicted the accused under section 193, 
Indian Penal Code, andsentenced him to undergo simple im- 
prisonment for six months. On appeal from the conviction 
and sentence passed by the Sub-Divisional Magistrate, the learned 


‘Sessions Judge of Backergunge held that the conviction was 


right and that the séntence was a proper one. 

The judgments of both the Sub-Divisional Magistrate and 
the Sessions Judge were passed mainly, if not wholly, on a com- 
parison of the thumb impressions. 

Onan application by the accused, the petitioner before us, 
we issued a Rule to show cause why the conviction and sentence 
should not be set aside. We are of opinion, after hearing the 
learned vakil for the petitioner and the Deputy Legal Remem- 
brancer for the Crown, that the conviction and sentence should 
be set aisde. It would be disastrous to the administration of 
justice in this country, ifa final judgment of a Civil Court could 
be practically set aside by a judgment of a Criminal Court. The 
judgment between the parties as regards the genuineness of the 
bond would be res judicata in all subsequent proceedings between 
the parties. If the Civil Court held that the bond was not 
genuine, the Criminal Court ought to have withheld its hand and 
ought not to have proceeded with the case. It might be, that 


_the accused should have, as soon as the judgment of the Subor- 


dinate Judge was pronounced, come to this Court and asked for 


Vor, VI.) 'HIGH OÓURT, 


revocation of the order under section 476, Code of Criminal 
Procedure, but that would not affect our jurisdiction in setting 
aside the orders passed by the Criminal Courts in a proceeding 
based on an order under section 476, Code of Criminal Procedure, 
which ought to have been setaside as soon as the judgment of 
the Subordinate Judge was known. We, therefore, direct that 
both on the merits of the case as well as on the ground that the 
proceedings in the Criminal Court ought not to have been 
allowed to proceed, the conviction and sentence should be 
set aside. 

A. T. M. Rule made absolute. 





Before Mr. Fustice Mitra and Mr. Fustice Fletcher. 
KEDAR NATH SANYAL, ON BEHALF OF 
MR. T. M. THADDEUS 


V. 


KHETRA NATH SIKDAR AND ANOTHER." 


Criminal Procedure Code (Act V of 1898), Beos., 203, 204 (3), 953, 437 —Oharter 
Act, Seo, 15— Presidenoy Magistrate, order af discharge made by— Power 
af the High Court tà interfero — Non-ewercise or illegal exercise of jurisdiction. 

The High Court has no power under the Code of Criminal Procedure to 
interfere with an order of discharge made by a Presidency Magistrate. Its 
powers of interference exist by virtue of section 15 of the Charter Act, which 
gives it a limited jurisdiction, It can exercise such' powers only in cases of 
non-exercise or íllegal exercise of jurisdiction and oannot set aside an order of 
discharge made by a Presidency Magistrate merely on a consideration of the 

_ evidence in the case. ; 

Debi Buw Shroff v. Jutmal Dungarwal (1), Sreemxtty Brajangana Dass v. 
Sreemutty Probod Kumary Dassi, (2) and Liladhar Lawji v. Keshab a 
Maga» (3) followed. 


Rule obtained by the Complainant. 


At the instance of the complainant, Kedar Nath Sandyal, on 
behalf of one Mr. Thaddens, the accused Khetra Nath Sikdar and 
others were tried by the Officiating Fourth Presidency Magistrate 
of Calcutta for having committed offences under sections 417 and 
420 read with section 511, Indian Penal Code, the learned Magis- 
trate after recording all the evidence that was adduced on behalf 
of the complainant, discharged the accused under section 253, 
Criminal Procedure Code. The complainant thereupon moved 


* Criminal Revision Case No. 806 of 1907 against the order of Monlvi 
Pye Per Offg. Fourth Presidency Magistrate of Caloutta, dated the 
th June 


(1) (1906) I. L. R. 88 Calc, 1282. ' (2) (1898) 10, W. N, 49, 
(3) (unreported) Cr. Rev, Case No, 461 of 1907. 
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the High Court and obtained a Rule upon the Chief Presidency 
Magistrate and upon the accused to shew cause why the order of 
discharge should not be set aside. 

Babu Hari Bhusan Mukerji appeared in support of the Rule, 

Mr. Norton and Babus Dasarathi Sanyal, Sorashi Charan 
Mitra and Surendra Nath Ghosal appeared to shew cause. 

The judgment of the Court was delivered by 

Mitra J.—This isa Rule calling on the Chief Presidency 
Magistrate of Calcutta to show cause why a further inquiry 
should not be ordered in the case of the petitioner against Khetra 
Nath Sikdar and others. The accused were tried by the Fourth 
Presidency Magistrate of Calcutta on charges under sections 417, 
420 and 511 Indian Penal Code. That Magistrate recorded all 
the evidence that was adduced on behalf of the complainant, and 
onthe 6th June, directed a discharge under section 253 of the 
Code of Criminal Procedure. The complainant thereupon applied 
to this Court for setting aside the order of discharge. 

We have gone through the judgment of the Presidency 
Magistrate, and it appears to us that he dealt with the case not 
only on the questions of law discussed before him, but also on 
the facts. The findings of fact arrived at by him are contained 
in the last portion of the judgment which go to show that, on 
the facts, he was of, opinion that no charge could be maintained 
against the accused. 

The application to this Court has been made obviously under 
section 437 of the Code of Criminal Procedure which refers to 
the powers of the High Court and the Sessions Judge to direct a 
District Magistrate by himself or by any other Magistrate 
subordinate to him to make further inquiry into a case dismissed 
under section 203 or sub-section (3) of section 204 or in the case 
of any accused person who has been discharged. ‘This is a case 
of a discharge and if the trial had been held by either the 
District Magistrate or by a Magistrate subordinate to a District 
Magistrate, the section would have applied. The section does 
not apply to a Presidency Magistrate. This Wew was taken 
by this Court in the cases of Debt Bux Shroff v. Futmal 
Dungarwal (1) and Srimutty Brajangana, Dasi v. Srimutty 
Probod Kumary Dasi (2) and in the unreported, case of Liladhar 
Low: v, Keshab Lal Magan (3). Our powers of interference exist 


(1) (1908) I. L, R. 38 Calo. 1289. . —— (2) (1898) 1 C, W. N., 49, 
(8) (Unreported) Cr, Rev. Case No, 481 of. 1907, 
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by virtue of section 15 of the Charter Act. We cannot interfere 
with an order of discharge made By a Presidency Magistrate 
under the Code of Criminal Procedure, Section 15 of the Charter 
Act however gives us a limited jurisdiction. We can exercise 
that power only in cases of non-exercise or illegal exercise of 
jurisdiction. We cannot set aside the order of discharge made 
by the Presidency Magistrate, merely on a consideration of the 
evidence in the case. We are, therefore, of opinion that this 
is not a case in which we may exercise our powers under section 15 
of the Charter, and direct a further inquiry. The Rule is 
accordingly discharged. 

M. N. M. Rule discharged. 





Before Mr. Justice Mitra and Mr. Justice Fletcher. 
SREEDAM CHUNDER SEAL AND ANOTHER 


v, 
W. J. O'GRADY.” 

Criminal Procedure Code (Act V of 1808), Seo 517—Order directing delivery 
of property, in the absence of any criminal proceeding or enquiry, without 
jurisdiction. 

Where an order directing delivery of property is made by a Magistrate 
without any criminal proceeding before him or any other Magistrate, but merely 
on the application of the person in whose favor such ,order is made, such an 
order is entirely without jurisdiction, Section 517 of the Criminal Procedure 
Code cannot apply to the case, 


Rule obtained by Sreedam Chunder Seal and another. 


"The petitioners were members of the firm of Messrs. G. C. 
Dey & Co., coach builders and repairers. The complainant 
Mr. W. J, O'Grady had given the petitioners a carriage for repairs. 
After the repairs were done the complainant wanted to take the 
carriage away, but the petitioners refused to part with it alleging 
that they had a lien on it for the costs of repairs and that they 
were entitled to retain it until such costs were paid. The 
complainant thereupon made an application to the Chief Presi- 
dency Magistrate of Calcutta, who made the order directing the 
petitioners to make over the carriage to the complainant. 

The petitioners thereupon moved the High Court, and at 
their instance a Rule was issued calling upon the Chief Presidency 
Magistrate and on the complainant to shew cause why the said 
order should not be set aside. 


* Criminal Revision Case No, 818 of 1907, against the' "order of Mr. D. H, 
Kingsford, Chief Preddeney Magistrate of Calentta, dated the 16th July 1807. 
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Babu Ratan Chand Boral appeared in support of the Rule. 
Mr. W. F. O'Grady shewed cause in person. 


The judgment of the Court was delivered by 


Mitra J.—The Chief Presidency Magistrate has shewn no 
cause and no explanation has been submitted ; but the opposite 
party, O’Grady has appeared in person. 

This is a Rule calling on the Chief Presidency Magistrate of 
Calcutta and W. J. O'Grady to show cause why the order of the 
said Magistrate, dated the 16th July 1907, directing delivery of a 
carriage to O’Grady should not be set aside. 

There was no criminal proceeding pending before the Chief 
Presidency Magistrate or in the Court of any other Presidency 
Magistrate and there was necessarily no decision arrived at by the 
Chief Presidency Magistrate or any other Magistrate respecting 
to or involving the question of the possession of the. carriage. 
The only section by which the disposal of property might be 
directed by the Magistrate is section 517-of the Code. Section 
517 of the Code, however, cannot apply to a case like the present. 
We fail to see how the Chief Presidency Magistrate could make 
an order for delivery of the carriage. The order is entirely 
without. jurisdiction and it must be set aside. We accordingly 
set it aside. : 

It is also quite, clear, fróm the facts stated in the petition, 
that the petitioner had a lien on the carriage for the costs of 
repairs made by them, and they were entitled to retain the 
carriage until the costs were paid. The order for delivery of the 
carriage made by the Presidency Magistrate cannot be maintained 
also on this ground. The Rule is accordingly made absolute. ` 


M. N.-M, Rule made absolute. 


Before Mr. Fustice Mitra and Mr. Fustice Fletcher. 


HARI SINGH 
P . 28 
. THE KING EMPEROR* ' 

Gaming Act, (1I ( B. C.) ‘of 1867,) Secs. 3, 10,— Game of chance, of skill— 

Ring game—Chiaf element, shill—ocertain ameunt of chance—No offence, 
Ifa game is one of skill, it 14 not.an offence under, the Gaming Act; 
if it is a game of mere chance, if is ; where the chief element of a game is one 
of skill, the game is not an offence, although there is an element of chance in D 


* Criminal Revision Oase Nó 771 of 1907. -against the order of, O 
TE Bed» pah Commissioner bf [pene e omea the Sth "uy. 1604. 


~ 


ut 
we 
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Rule obtained by the accused. 

The accused was convicted by the Deputy Commissioner of 
Darjeeling under section 3 of the Gaming Act, (II (B. C.) of 1867) 
'and was sentenced to pay a fine of fifty rupees, for conducting a 
game, known as the “Ring game." The method of the game, 
as described in the judgment of dm learned Deputy Commissioner, 
is as follows :— 

A table about 6ft.x 3ft. 6in. stands sft. from the ground. 
It is surrounded at a distance of sft. bya wooden barrier slightly 
lower. The table is covered with a hard smooth green cloth. 
On the table are stuck at distances of about 6in. apart or more 
two-anna and four-anna pieces besides 6 or 8 eight-anna pieces 
and 5 Rupees. There are also some wooden knobs standing on 
iron pins a foot or so high. To these pins are fastened cheap 
watches. The players buy light brass wire rings about 2in. in 
diameter ata pice each and throw them on the table. If the 
ring falls over a pin, the player wins a watch ; if it encircles a coin, 
he wins the coin. The chances are heavily against the player 
and of course there is no pretence that the table is run from 
philanthropic motives. 

The accused moved the High Court against the said convic- 
tion and sentence, and at his instance a Rule was issued upon the 
learned Deputy Commissioner to shew cause why the same 
should not be set aside. ° 

Mr. Jackson and Babu Manmatha Nath Mukerjee (for 
Babu Soshi Sekhar Bose) appeared in support of the Rule. 


The judgment of the Court was delivered by 


Fletcher J.—In this case, the petitioner has been convicted 
for playing a"game or rather for conducting a game known as the 
ring game and sentenced to pay a fine of fifty rupees. 

The sole question we have to decide in this case is whether 
this is a game of skill ora game of chance. If it is a game of 
skill, it is not an offence under the Gaming Act. If itis a game 
of mere chance, it is. These games require a certain amount of 
skill and there" is also a certain amount of chance and we have 
to determine whether the main element in a game of this 


nature is one of skill or eof chance. This game consists inthe - 


-public acquiring from the owner: of the stand a certain amount 
of brass rings. There are placed on the stand certain coins 
or prizes at the feet of certain pins with wooden knobs and 
“the player has to throw these rings, if he wishes to win a prize, 
over one of these pins. it seems to us that, although there is-an 


* 


709 


CRIMINAL. 


b naiiai 


1907, 
— 


Hari Singh 


a v, 
The King Emperor, 


710 THE CALOUTTA LAW JOURNL. [Vor VI. 


COniutNAD. element of chance in throwing a ring over the pins in some 
1907, cases, the chief element o£ the game is one of skill We are 
Han Singh. therefore, of opinion that the Rule should be made absolute and 
v, the conviction and sentence set aside, The fine, if paid, will be 
The King Emperor, 
refunded. 
Fletcher J. M. N. M. Rule made absolute. 


mine 


Before Mr. Justice Mitra and Mr. Fustice Fletcher. 


CRIMINAL, KOKIL RAM. 
1807, v 
— 
August, 13, THE EMPEROR, at the prosecution of 


ARRAH ZILLAH SCHOOL,* 
The Bengal Disorderly Houses Act (TII of 1806, B. C.) section 2—Dancing 
giris—Singing obscene songs — Brothel— Habitual prostitution 

In order to bring a case under section 2 of Act III (B C.) of 1908, it-must 
be shown, first, that the house is in the vicinity of an educational institution or 
n boarding house, hostel or mess, and, secondly, that it 1s used as a brothel for 
ihe purpose of habitual prostitution or is used by disorderly persons of 
any description. : ^ 

Where a house is occupied by a male and the members of his family, two 
of the members are dancing girls, who nre kept mistresses of gentlemen and 
who sing songs sometimes of an obscene character : 
=e Heid, that the house is not used aga brothe] or for the purpose of habi- 

tral prostitution, . 

Rule to show cause why the order directing the petitioner 
ander section 2, Sub-section (1), of Act III (B. C) of 1906 to 
discontinue the use of the house as a brothel within a period of 
15 days from the order, should not be set aside. 

Mr. K. N. Chowdhury and Babu Raghu Nath Singh-for the 
Petitioner. 

No one appeared to show cause, 

The judgment of the Court was delivered by 


Mitra J.—This is a case under Act III (B. C.) of 1906 which 
provides for the discontinuance of brothel and disorderly houses, 
near school premises. Section 2 of the Act says: “ Where any 
Magistrate of the first class receives information that any house 
inthe vicinity of any educational institution or of any boarding 
house, hostel or mess used or occupied by*students is used as a 
brothel or for the purposes of habitual prostitution or is used by 
disorderly persons of any description, he may summon the owner 


* Criminal Revision No, 769 of 1907, against the order of M, 8. Bmither, Ebd. 
Sessions Jndge of Shahabad, dated the 8rd May 1907, sfürming that of B. 
Karim, Esq. Deputy Magistrate of Arrah, dated the 27th March, 1907. 
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or tenant and direct, if he is satisfied that the house is used for the 
purpose mentioned in the section, the owner or the tenant to dis- 
continue such use for any period not less than five days from the 
date of the order.” In order to bring a case under this section, it 
must be shown, first, that the house is in the vicinity of an educa- 
tional institution or a boarding house or hostel or mess. and, 
secondly, that itis used as a brothel for the purpose of habitual 
prostitution or is used by disorderly persons of any description. 

The house in the present case is occupied by the petitioner 
who is a male and by the members of his family, and two of the 
members of the family are dancing girls. There is no finding 
in the judgment of the learned Sessions Judge that they are 
prostitutes or that they are disorderly persons. They no doubt sing 
songs and sometimes songs of an obscene character, according to: 
the finding, but that would not bring the case within the section. 
The house, it appears, is not used as a brothel or for the purpose’ 
of habitual prostitution. The evidence is that the two dancing 
girls are not prostitutes but are kept mystresses of gentlemen. 
We are, therefore, of opinion that the order made by the, 
Magistrate under section 2 of the Act is not maintainable. 

At the sametime, we are of opinion that it is desirable in the: 
interest of the morality of the school students, that there should 
be screens placed in the house in such a way that the female’ 
inmates of the house may not be seen and the songs sung by 
them may not be heard from the school. This is a direction 
which Mr. Chowdhury for the petitioner says his cilent is willing: 
to carry out. We make the Rule absolute with the above 
reservation. : 
A.T.M. | Rule made absolute with reservation. 


Before Mr. Fustice Mitra and Mr. Fustice Fletcher. 
NILKAMAL DAS 


VU, 


EMPEROR.* 


Criminal Procedure Code (Act V of 1895 ), seotion 110— Landlord —Tenaats of, 
bad character—Lending money and settling dispwte— Association. 

The facts that a landlord has tenants of bad character, that he lends money or 
paddy when the latter are fn difffeulty, and because they are his tenants, ard that 
he settles disputes between two men, onB of whom isa thief and the other is 
not, do not subject him toa proceeding under section 110 of the Criminal 
Procedure Code. 1 


* Criminal Revision No. 858*of 1907, against the order of H P. Duval, Esq., 
Sessions Judge of Midnapur, dated the let July 1907, confirming that of Babu 
Jogendra Nath Chuckerbutty, Deputy Magistrt» first class, of Midpnpur 
dated fhe 17th June 1907. 
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` The mere association with men of bad character is not sufficient, unless the 
association is to.commit theft dr dacoity, to bring him under section 110 
of the Oriminal Procedure Code. 


Rule obtained by the Landlord. 
The facts of the case appear sufficiently from the judgmert 
of the Court. 
Mr. Jackson and Babus Ani Charan Bose and Sarat 
Coomar Mitra for the Petitioner. 
` No one appeared to show.cause. 


The judgment of the Court was delivered by 


Mitra J.— We are of opinion that the order made by t the 
Deputy Magistrate of Midnapur under section 118 of the Code 
of Criminal Procedure against the petitioner Nilkamal should be: 
set aside. The order of the Deputy Magistrate was affirmed on a 
reference under section 123 of the Code by the Sessions Judge 
of Midnapore. 

The grounds on which the petitioner has been directed to be 
bound down are stated in the explanation of the Deputy Magis- 
trate under the following heads:— 

(a) That Nilkamal is the landlord of some of the known bad 
characters. 

We do not see how the fact that a landlord has tenants of 
bad character would make him subject to a proceeding under 
section 110, Code of Criminal Procedure. 

(6) The next head is that he is the si has of almost all 
the bad characters. 

The same remarks would apply to a landlord who lends 
money or paddy to tenants of bad character when they are in 
difficulty. He lends money or paddy not because they are bad 
characters but because they are his tenants. 

(c) The third is that he constantly associates with them 
knowing them to be thieves and bad characters. 

We apprehend that what thé Magistrate means is that these 
men come to the house of their landlord who is a man of substance 
to take paddy or pay rent. We do not believe thmt they associate 
with each other in the sense that thieves and dacoits associate 
with each other, The mere associatiog is hardly sufficient unless 
the association is to commit theft or dacoity. 

(a) The fourth is that he is a mediator between the thieves 
and their victims. 

This means apparently, that when fhere is a dispute between 
two men, one of whom is a thief and. the other is not, he settles 
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the dispute, and we do not see how such an act would bring the 
petitioner Nilkamal within the purView of section 110, Code of 
Criminal Procedure. 

The next two heads are merely auxiliary to the others, 
namely, that he is a harbourer of thieves and bad characters. He 
isno morea harbourer of thieves and bad characters than a 
Mahajan and a landlord would necessarily be. 

We are, therefore, of opinion that the petitioner who is: 
admittedly a man of substance and a landlord should not be 
bound down. We accordingly set aside the order as also the 
order of the learned Sessions Judge affirming that order. 

A. T. M, Aule made absolute. 


Before Mr. Justice Mitra and Mr. Justice Fletcher. 
JOGENDRA NARAYAN MAJUMDAR CHOWDHURY 
V. 

SYAMA CHARAN UKIL.* 

Indian Penal Code (Aot XLV of 1860 ), sections 228, 500—Criminal Procedure 
Code (Act V of 1898), section 476—Proceduwe when Munsiff wante to show 
cause. 

A notice was issued by a Munsiff calling upon the petitioner to show cause 
why he should not be criminally prosecuted for contempt of Court and defas 
mation in respect of a petition in an execution matter, praying for time in order 
to enable the applicant to move the District Judge to transfer the case from the 
flle of the said Munsiff to some other Court. Cause was shown and the petition- 
er was committed to the Criminal Court for charges under sections 228 and 500 
of the Indian Penal Code : 

Held, that the prosecution under section 228 of the Indian Penal Code cannot 
stand. The Court in which an offence is committed under that section should 
try the offender then and there and pass orders under that section 

The Munsiff aa a judicial officer cannot direct under section 476 of the Code 
a trial of the person who had committed an offence under section 500 of the 
Indian Penal Code and ask the Magistrate to deal with his order directing the 
trial as a complaint, 

If the Munsiff desired to show cause against the Rule issned by the High 
Court, he should appear by counsel, He is not an officer as the District 
Magistrate is with reference to the case, 

Rule to show cause why proceedings under sections 228 and 

500 of the Indian Penal Code should not be set aside as illegal. 
The facts of the case appear sufficiently from the judgment 

of the Court. a = 
Babu Debeildra Nath Bagchi for the Petitioner. 
No one appeared to show cause. 

The judgment of the Court was delivered by 


Mitra J.—No one appears to show cause. We cannot accept 


»* Criminal Revision No. 808 of 1907, against the order of Babu Gobinda 
Chandra Dass Gupta, Sab-divisional Magistrate, Tangail, 
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CRIMINAL, the explanation of the opposite party, Babu Shyama Charan Ukil, 


1907. first Munsiff of Tangail. Ifhe desired to show cause, he ought 
M e || . 
Jogendra Narayan tO have appeared by counsel in this Court. He is not an officer 
Majumdar as the District Magistrate is with reference to the case. 
Chowdhury, 


e. As regards the charges under sections 228 and 500, Indian 
Shama SANAN Uki. Penal Code, the charge under the former section cannot at-all be 
Mitra, J. maintained. The petitioner did not commit any offence with. 
TN respect to the opposite party while discharging the duties of a 
public servant in the stage of a judicial proceeding, and there was: 
no insult offered to him when he was engaged in the performance 
of judicial function nor was any interruption caused to him. The 
section contemplates cases of contempt of Court occurring in the. 
presence of the Court by insulting the officer or interrupting the 
business of the Court. Schedule II attached to the Code of 
Criminal Procedure shows that an offence under section 228 
of the Code is triable by the Court in which the offence 
is committed, subject to the provision of Chapter XXXV. 
es of the Code. The Court in which an offence is committed under 
section 228 should try the offender itself then and there and pass 
orders under that section. The prosecution, therefore, under 
" section 228 of the Code cannot stand. 
As regards the offence under section 500, Indian Penal Code, © 
it is not one of the sections mentioned in section 195 of the 
Criminal Procedure Code and, therefore, section 476 of the Code. 
does not apply. The Munsiff as a judicial officer could not direct . 
` under section 476 of the Code a trial of the person who had 
committed an offence under section 500, Indian Penal Code, and ` 
ask the Magistrate to deal with his order directing the trial asa ° 
complaint. If a casehad, in the view of the complainant, been - 
made out, and if the petition presented in Court for the purpose. 
of getting time with a view to make an application to the higher l 
authority for a transfer of the case contained statements which 
were defamatory, the opposite party might complain against the 
petitioner by a formal petition. Whether the words contained - 
in the petition are defamatory or not, it is quite clear to us that 
the case cannot proceed on an order made by the Munsiff under 
section 476. "This is a case in which the Munsiff is the complain- 
ant, not in the capacity of a judicial officer but in the personal” 
capacity. We accordingly make the Rule absolute and direct 


i that the proceedings be quashed. uu 
A T, M. e^ « Rule € absolute. 


— 
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Before the Hon'ble R., F, Rampini, Acting Chief Fustice and 
Mr. Justice Sharfuddin, 
UPENDRA KUMAR CHUCKERBUTTY AND OTHERS 
V. 
SHAM LAL MANDAL AND OTHERS,” 
Civil Procedure Code (XIV of 1882), Secs, 368, 544, 582, 587— Application for 
substitution in second appeals — Limitation — Limitation Aot (XV of 1877), 
Bch, TI, Arts. 176( 0), 178— Death of one of the respondents = Legal represen- 
tative not brought on the record—Abatement of appeal as against Mim — 
Appeal continuing as against the remaining respondents. 
The period of limitation for bringing in the heirs of & deceased respon- 
[dent in an‘ appeal from appellate decree is not 8 years under Art. 178 of 
Schedule II of the Limitation Aot, but 6 months, as provided for by Art. 
175 OL (o). 

Susya Pillai v. Aiya Kannu Pillai (1) dissented from. 

Madhuban Das v, Narain Das (2) followed, 

Where there are more respondents than one, and one of them died pending 
the hearing of the appeal, and nn application to substitute the name of his heir 
was rejected : 

Held, that the appeal has abated so far as the deceased respondent was 
concerned, but the appellate Court will proceed against the remaining 


respondents. ° 
Chandar Bang- v. Khimabhai (8) referred to. 


Appeal by the Defendants. 

Suit for recovery of arrears of rent. 
The facts of the case appear sufficiently from the judgment. 
Dr. Sarat Chunder Banerji for the Appellants. 

Dr. Priya Nath Sen for the Respondents. 

The Court delivered the following judgment : 


Rampini C. J.—This is an appeal against a decision of 
the first Subordinate Judge of -Alipore, dated the 15th 
November, 1905. 

The suit is one for recovery of arrears of rent in respect of 
102 bighas, 10 cottaks of land said to be held by the defendants 


under the plaintiffs. i 


* Appeal from Appellate Decree No. 207 of 1906 against the decree of Babu 
Bepin Behari Mukherjee, Subordinate Judge, 24-Perganas, dated the 15th 
November 1905, affirming a decision of Babu Parada Kinkar Mukherii, 
Munsiff of Baruipur, dated the 18th Julf 1904, 


(1) (1906) I. L. R, 29 Mad. 529 ; 16 M. L. J. 476. 
(2) (1907) 4 A. L J. R. 397. 
(8) (1897) I. L. R. 22 Bom, 718. : 

1 [Bee Bai Full v. Adesang, (1901) I, L, R. 26 Bom. 203 ; 8 Bom, L. R. 786— 
Bep. : 7 i 
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A preliminary objection on behalf of the plaintiffs respon- 
dents, has been taken to the hearing of the appeal, to the effect 
that the principal respondent, Sham Lal Mandal, died more than 
six months ago and that no steps have been taken to substitute 
the names of his heirs in his place. The learned pleader for the 
appellants admits that the respondent Sham Lal Mandal died on 
the 22nd October 1906 ; and he presents to-day an application 
for the substitution of the names of the heirs of the deceased 
respondent for the name of the deceased respondent, although 
more than six months have elapsed since the 22nd October last. 

There is an allegation in the affidavit of the 4arpardaz of 
the respondent Gopal Lal Mandal, that the appellants were well 


aware of the death of the respondent Sham Lal Mandal in 


November, 1906, owing to proceedings for substitution of the 
name of the deceased respondent having been taken in another 
suit in which the present appellants were concerned. 

The appellants in the affidavit filed by them do not attempt 


-to traverse this allegation ofthe karpardag of the respondent. 


But the learned pleader who appears on their behalf relies upon a 
ruling of the Madras High Court in the case of Susya Pillat v. 
Asyakannu Pillat (1) in which it has been laid down that, in 
the case of a second appeal, the period of limitation for bringing 
in the heirs of a deceased respondent is three years, as provided 
by Article 178 of the second Schedule of the Limitation Act, and 
not six months, as provided by Article 175, clause C, of thesaid 
Schedule to that Act. In their judgment in the case of Susya 
Pillai y. Atya Kanna Pillai (1), the learned Judges of the Madras 
High Court have set aside the previous ruling of that |Court in 
the case of Vakkalagadda Narasimham v. Valhizulla Sahtb (2), 
which was to the contrary effect. They have done so relying on 
the case of Lakshmi v. Sri Devi (3). l l 

We are unable, however, to assent to this decision of the 
Madras High Court. The decision proceeds upon the ground 
that in Article 175, clause C, of the second Schedule to the 
Limitation Act, provision is made only for the bringing in of the 
heirs of a deceased party to a suit or first appeal under the terms 
of section 582 of the Code of Civil Procedure. They point out 
that in this article, there is no referencé to*section 587 of the 
Code of Civil Procedure, which makes the provisions of Chapter 
XLI, Civil Procedure Code, relevant to first appeals, applicable to 
second appeals ; and for these reasons, they think that the period 


(1) (1908) I, L. B, 29 Mad. 529, (3) (1905) I. L, B. 28 Mad. 498. 
(8) (1885) I, L, R, 9 Mad, l 
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of limitation must be that prescribed by Article 178 of the second 
Schedule to the Limitation Act, and not the period prescribed by 
Article 175, clause C. 

It appears to us, however, that section 587 of the Code of 
Civil Procedure must be read in conjunction with section 582 of 
that Code and Article 175, clause C of the second Schedule to the 
Limitation Act, and that, therefore, the period of limitation laid 
down in Article 175, clause C, applies as well to second pe as 
to suits and first appeals. 

In our opinion it cannot possibly have been the intention 
of the Legislature to provide that the period of limitation for 
bringing in the heirs of deceased opposite parties should bè 
six months in the case of suits and first appeals, while the period of 
limitation for the same purpose should, in second appeals, be three 
years. The Legislature cóuld never have intended to make such a 
distinction between suits and first appeals on the one hand and 
second appeals on the other: or, if they intended to do so, 
they would, we think, have expressed their intenHoD in 
clearer language. 

Further more, in our opinion, it is a most unreasonable inter- 
pretation of the law to lay down that second appeals should be 
allowed to remain pending for three years to enable the appel- 
lants to take steps to bring in the heirs of' a deceased respondent. 

We are fortified in our conclusion on this point by the recent 
decision of the Allahabad High Court in the case of Madhuban 
Das v. Naram Das (1) in which the ruling of the Madras High 
Court in the case of Susya Pillat v. Atya Kannu Pillas (2) has 
been dissented from. 

On these grounds, therefore, we must hold that this second 
appeal has abated so far as the respondent Sham Lal Mandal is 
concerned. 

The pleader for the defendants, appellants now contends that, 
even if this be so, he is entitled to go on with the appeal as 
against the other respondents, as laid down in the case of 
Chandar Sang *Versabhat v. Khima Bhat Raghabhat (3). 

We consider that this plea is correct, and we must, there- 
fore, allow the appeal.to proceed as against the remaining 
respondents. i 

Turning now to the merits of the case, we observe, that the 
suit is for recovery of arrears of rent, and that the lower Courts 
have held that the deferfce is barred by the rule of res judicata. - 


a a (1907) 4 A, L. J. R. 897. * (2) (1906) L L. R. 29 Mad. 029, 
(8) (1897) I. L. R. 22 Bom. 718, 
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The plaintiffs sue for arrears of rent in respect of 102 
bighas, xo cottahs of land. But ina previous suit, the defen- 
dants, although they admitted that they had given a kabuhat 


` for 115 órghas of land at Rs. 64-11 annas per annum, yet pleaded 


that 83 dsgkas had ceased to appertain to the said holding and 
that the plaintiffs were not entitled to the amount of rent 
claimed. 

` It was held, however, that they had not made out a case for 
reduction of rent and were bound to pay the rent sued for. The 
defendants raise this very same defence in this suit, and the 
Courts below have held that they cannot raise such a plea now. 
'The learned Subordinate Judge has said that the defendants 
cannot take their defence in the present suit, because in the Rerit 
Suit No. 598 of 1896, the matter was finally settled, and it was 
decided by the help of a map prepared in a previous suit, which 
was relied upon by both parties, that the quantity of land, 1024 
bighas, was in the defendants’ possession as appertaining to the 
‘disputed holding. ° 

The pleader for the defendants, appellants, urges that this 
finding of the Subordinate Judge is wrong ; and he calls our 
attention to the judgment of Babu Balaram Mullick in Rent 
Appeal No. 263 of 1897, dated the 2¥th August 1897. This 
judgment does not.go into the case in much detail, and it may 
be, that it does not support, in all particulars, the finding of the 
Subordinate Judge in this case. But it certainly is authority for 
coming to the conclusion that the defendants’ plea in that case 
for reduction of rent was disallowed. But the pleader for the 
defendants, appellants, has not produced before usthe finding 
of the Munsiff in Suit No. 598 of 1896, but only the appellate 
Court's judgment in that suit ; and we have no reason to suppose 
that the points were not entered into and fully discussed and 
decided in the suit before the Munsiff. The Munsiff in the 
present suit has observed as follows :—' The issue was" what is 
the area of land comprised in the disputed holding as it now 
stands. The finding was: I find that the defendafits have failed 
to make out by any reliable evidence that any portion of the 
land for which rent is claimed in this suit is outside the Hmits of 
Taluq No. 297 and is held by them under other „landlords. I find, 
therefore, that the area of the defendants’ holding is 1024 ighas.” 

The appeal, therefore, fails apos the merits and is dismissed 
with costs, 


A. T. M. . : Appeal dismissed, 
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Before Mr, Fustice Rampini and Mr. Justice Sharfüdaim. 
l RAM TARAN GOSWAMI 


v, 


RAMESWAR MALIA AND OTHERS." 


Transfer of Property Act (IV of 1882), See. 85— Mortgages, awit by—Notics— 
Absent party's interest when bound— Representation, sufficient — Limitation 
Act (X V of 1877), Sch. I7, Art. 12 (a), applicability of. 
Where the mortgagee, who has no notice ofthe existence of a minor h 
of his mortgagor, brought a suit against the major son 3 l i 


Held, that the right of the person not made a party to the mortgage suit is 
bound by the decree, and his interest will pass at the sale held in execution 
of the decree, : 


Ram Nath Rai v. Lachman Rai (1), Shivram v. Genw (2) and Lala 
Suraj Prosad v. Gulab Chand (8) referred to. 


Assamathem Nessa Bibee v. Roy Lwohmeopwt Singh (4) and Luohmipwt 
Singh v. The Land Mortgage Bank (5) explained and distinguished, 


Held ako, that in the sult by the mortgages, the estate of the mortgagor 
was sufficiently represented, as the person againgt whom the suit was brought 
was alone in possession of the mortgaged property and was the de facto manager 
of the mortgagor's estate, 


The estate of a deceased debtor can be represented by one member of the 
family, and judicial sales cannot be disturbed on the mere ground, that some 
members of the family who Were minors, were not made parties to the proceed- 
ings, if it appears that there wasa debt justly due by the deceased, and no 
prejudice is shown to the absent minors, 


Khiarajmal v. Daim (6) followed, 


Per Sharfuddin J—A person, who was not made a party to the suit on a 
mortgage owing to the ignorance of his existence, must first seek to set aside the 
sale held in execution of the mortgage decree in order to clear his ground for the 
redemption of his mortgage. One year’s limitation prescribed by Article 12 (A) 
of Schedule II of the Limitation Act applies to such a case. 


Article 12 (4) of Schedule Il -of the Limitation Act is not confined only tp 
guits which seek no relief other than a declaration, that the sale ought to be set 
aside, but applies also to suits where other relief is sought which can only be 
granted on an annulment of the sale, 


* Appeal; frfin. Appellate Decree No. 1892 of 1905, against the decresiof 

W. E. Vincent, Esq, Officiating Judicial Commissioner of Chota Nagpur, dated 
the 12th August 1905, affirming that of Babu Mohim Ohandra Sarkar, Subor- 
dinate Judge of Manbhum, dated the 23rd March 1905, 

(1) (1899) 1. L. R. 21; All, 198. 

(2) (1882) I. L. R. 6 Bom. 515. 

(8) (1901) I. L. R. 28 Calo, 517. 

(4) (1878) I, L. R. 4 Calc, 142 (F. B.) ; 2 C. L. B, 223, 

(5) (1887) I. L. B. 14 Calo, 464. ; . 

(6) (1904) L. R. 32 I. A, 23 7 I. L. B, 82 Calo. 396 at 814. ; : 
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Appeal by the Plaintiff. 


Suit to establish the plaintiff'8 right to a share of the 
property and for a declaration that all the proceedings taken by 
the mortgagee in his suit on the mortgage are null and void 
as against him. 

The facts of the case appear sufficiently from the judgment. 

Babus Lal Mohun Doss and Upendra Gopal Mitra for the 
Appellant. l 

Dr. Rash Behary Ghose and Babu Shiba Prasanna 
Bhattacharya for the Respondent. 

C. A. Y, 

The judgments of the Court were as follows : 


Rampini J.—The facts of this case are as follows: 

The village of Deoli in Manbhum belonged to one Hira 
Chand. In 1899 he mortgaged it to one Mr, Rooke. After the 
death of Hira Chand, his son Nilmoni, his successor in interest, 
sold a 9 annas share of his mokarari interest to the defendants, and 
tothe Malias; Nilmoni then died. According to the plaint, he 
died in 1891.. According to the evidence given in the suit, he 
died in 1886 or 1887. The heirs of Nilmoni were his two sisters’ 
sons, Lakshmi Narain, the defendant No. 7; and Ram Taran 
Goswami, the present plaintiff. The former lived in Manbhum. 
The plaintiff resided in the District of Bankura. Mr. Rooke 
was not aware of the plaintiff's existence or of his being one of 
Nilmoni's heirs. He accordingly, when he sued to enforce his 
mortgage on the village Deoli, made the defendant No. 7 only a 
party defendant. He obtained a decree, put the property up to 
sale and it was sold on the 14th July 1892 to the defendants I 
and 2. The sale was confirmed on the 14th August 1892. Now 
the plaintiff brings this suit on the 13th July 1904, that is, about 
II years, r1 months and odd days after the confirmation of sale 
to establish his right to a share of the property, to have it declared 
that all the proceedings referred to above are null and void as 
against him, and that he is entitled to redeem his Share. 

The Judicial Commissioner hes dismissed the suit holding 
in the alternative, that the defendant No. 7 had either a good 
title to the land by adverse possession which he held ever since 
the time of Nilmoni’s death, or else that the plaintiff, having 
allowed the defendant No. 7 all these years to -deal with the 
property as his own, is estopped from pleading or showing that 
the ostensible owner is not the real owner of the property. 


* 
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The plaintiff now appeals. On his behalf, it has been urged, 
(1) that he is not bound by the mortgage decree, (2) that he 
is not bound by the sale (3), that he is still entitled to redeem, and 
(4) that the defendants 1 and 2 being co-sharers in the mokarari 
interest cannot claim to be bonafide purchasers without notice of 
the plaintiff's rights. In support of the first. three of these pleas, 
the appellant's learned pleader states that the plaintiff was a 
minor at the time of the decree and sale. At the time he gave 
his deposition in-this suit, vzz,in 1905, he was 25 years of age. 
So he must have attained his majority in 1898 when he was 18. 
Hence it is contended, his suit is not barred by 12 years, adverse 
possession or estoppel. In support of his last plea, the pleader 
for the appellant relies on the fact that the defendants 1 and 2 
were co-sharers in the mokarari, and he asks us to infer, what the 
lower Courts were not asked to do nor did, that the defendants 
who reside in Burdwan well knew that the plaintiff who lives 
in Bankura was: one of the heirs of Nilmoni. In reply Dr. 
Rash Behary Ghose relies on the cases of Ram Nath Rat v. 
Lachman Rat (1), Lala Suraj Prosad v. Golab Chand (2), and 
Shivram v. Genu (3), as showing that as the mortgagee had no 
notice of the existence or of the rights of the plaintiff he was not 
bound under section 85 of the Transfer of Property Act to make him 
a party to his fore-closuré suit, and that the decree he obtained, 
therefore, binds the minor, and (2) that in the foreclosure proceedings 
the estate of Nilmoni was sufficiently represented by Lukhi Narain. 
In support of the latter argument Dr. Ghose cites the cases of 
Prosunno Chunder Bhittacharjee v. Kristo Chottunno Pal (4), 
Janaki v. Dhanu Lali (5), and a passage in the judgment of 
their Lordships of the Privy Council in KAtarajmal v. Daim (6). 

On the other hand, the learned pleader for the’ appellant 
cites as contrary authorities to the cases relied on by the respon- 
dents’ pleader the cases of Assamathem Nessa Bibee v. Roy 
Lutchmecput Singh (7), Fafri Begam v. Amir Muhammad 
Khan (8), and Luchmiput Singh v. Land Mortgage Bank of 
India (9), and ip reply to the respondents’ pleader's second argu- 
ment he contends that the Malia defendants being co-sharers 
and, hence he urges, necessarily aware of the plaintiff's existence 


(1) (1899) I. L, B..21 All 193. > (2) (1901) L L., R. 28 Cale 617, 
(3) (1882) I, L. B. 6 Bom. 515 

(4) (878) I, L. B, 4 Oale, 342 ; 8 O. L. B. 164. 

(5) (1891) 11L. R. 14 Mad, 454 

(8) (1904) L. R. 32 L A, 24; LL. R. 82 Calo. 206. 

(7) (1878) I. L. R. 4 Calc. 142, (F. B) :2 O. In R. 228 (i, B), . 

(8) (1885) L L. B. 7 All, 822 (Œ. B.) 


(9) (1887) I. L, By 14 Calo, 464, 
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and rights, cannot claim to be purchasers for value without 
notice, and, therefore, are not entitled to the benefit of the doc- 
trine alluded to by their Lordships of the Privy Council in 
Khiarajmal v. Daim (1) viz, that “the Indian Courts have 
properly exercised a wise discretion in allowing the estate of a 
deceased debtor to be represented by one member of the family 
and in refusing to disturb judicial sales on the mere ground that 
some memibers of the family who were minors were not made 
parties to the proceedings, ifit appears, that there was a debt 
justly due by the deceased and no prejudice is shewn to the 
absent minors.” 

On the whole, I think the arguments of the learned pleaders 
for the respondents must prevail. Section 85 of the Transfer 
of Property Act only provides that the mortgagor must join in 
his suit all persons interested in the property comprised in thé 
mortgage, provided he has notice of such interests. It is beyond 
doubt, that Mr. Rooke, the mortgagee, had no notice that the 
present plaintiff had an interest in the property comprised in his 
mortgage, and for this, reason only, he did not make him a party 
to his suit. The cases of Ram Nath Ratv. Lachman Ratz (2), 
Shivram v. Genn (3), and Lala Sura? Prosad v. Golab Chand (4), 
apparently lay down that in such a case, the right of the person 
not made a party to the mortgage suit is bound by the decree and 
his interest will pa$s at the sale held in execution of this decree. 

The cases relied on by the learned pleader for the appellant 
are not, Ithink, sufficient authorities for holding the contrary. 
In Assamathem Nessa Bibee wv. Roy Luchmipui Singh (5), the 
mortgagee, was well aware of the existence of the heir not made 
a party to the suit. In Garth, C. J's judgment, it is said : “ The 
plaintiffs in the suit knew perfectly well that she (Sadarunnissa) 
was entitled to a share, and they had reason to believe that 
she was alive at Medina. A decree was then passed in that 
suit not adversely to the defendant or in the usual course 
of proof and procedure, but by consent, a decree by no means 
of an ordinary character, and which the Court, except by 
consent, would clearly not have been justified in making." 
The case of Fafri Begam v. Amir Muhammad Khan (2), by 
the decree in which the right of the plaintiff was held not to pass, 
was not a mortgage decree. It was'a decree for debt. The 
provisions of section 85 of the Transfer of Property Act did 


(1) (1804) 1. L. R. 32 Cale. 296 (P. C.) at 814, m" 

(2) (1899) I. L. B. 21 All. 193. * (3) (1882 L L R. 8 Bom, 515. 

(4) (1901) I, L. R. 28 Calc. 517. l 

(5) (1878) I. L. R. 4 Calc. 142 (F. B.) ; 2 O^ L, R. 223 (F, B). 

(6) (1885) I. L. R, 7 All. 822 (F. B.) : 
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not apply. There was no question of knowledge of the plain- 
tiff's interest, of which in any case the decree-holder in that case 
was probably well aware, seeing that he was the husband of the 
niece of the heir who was unrepresented. The case of Luchmi- 
put Singh v Land Mortgage Bank, (1) is only a later stage of the 
case of Assamathem Nessa Bibee v. Roy Luchmiput Singh (2). 
The question contested in that case seems to have been whether 
the Bank was entitled to retain possession until the proportion 
of the debt corresponding to Sadarunnessa's share was paid to it, 
and it was held, that the Bank was so entitled. "There was really 
ro question of notice of the interest of Sadarunnessa raised in 
this case. In the head-note it is said, that the existence or right of 
Sadarunnessa to a share in the properties was not known to the 
Bank, but this seems to have been the mere allegation of the 
Bank. According to the judgment of Garth, C. J. already 
quoted, the Bank well knew of Sadarunnessa's existence and 
rights, and was aware that she had gone to Medina. 

The contentions of the learned pleader for the respondent 
on this point must, therefore, prevail. 

I also consider that on the authorities cited by him, we must 
hold that in the suit brought by Mr. Rooke, the estate of Nilmani 
was sufficiently represented. Mr. Rooke brought his suit against 
the only heir of Nilmani that he knew of, or gould know of, for 
Lukhy Narain, the defendant No. 7, was, according to the Judi- 
cial Commissioner, alone in possession of the mortgaged property. 
He was the defacto manager of Nilmani's estate. The decree 
obtained by Mr. Rooke was a perfectly just one. He gota 
decree for no more money than he was entitled to. The minor's 
interests did not suffer in the hands of his cousin Lakhy Narain. 

As for the argument of the learned pleader for the appellant, 
that the Malias, defendants, 1 and 2, must have been aware of the 
existence of the plaintiff, because they were co-sharers in the 
mukarari, this argument appears; to me to be entirely futile. 
They lived in the Burdwan District. Nilmani died in Manbhum. 
The plaintiff resided in Bankurah. There is no finding that the 
Malias knew of the existence of the plantiff. There is no 
presumption that they knew about him. It is, therefore, unneces- 
sary to consider the position of the Malias if they had been in 
possession of this knowledge. 

The suit, therefore, appears to fail on the merits, and indeed 
it would seem to me to have no merits. 

The plaintiff is certainly bringing this litigation in the 


€) (1887) L L. R. 14 Cala 464, 
(2) (1878) I, L, B, 4 Oalo, 142 (F. B); O. L. R, 223 (F, B). 
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interests of the Bengal Coal Company, who are trying to upset 
the sale to the defendants 1 and 2, which took place so long ago 
as 1892. As has been said, the decree obtained against the 
defendant No. 7 was a just one. The sale in execution of the 
decree was a good one. It should not be set aside after the lapse 
of so many years at the instance of a plaintiff, who is evidently 
a puppet in the hands of a speculator, who seeks by the specious 
offer of redemption, to obtain possession of land which rightfully 
passed to the defendants at a time, when the existence of coal 
in the land was not known or suspected. The land has now been 
discovered to possess a greater value than it was formerly known 
to have. Hence, the suit and the claim to redeem. 
We dismiss the appeal with costs. 


Sharfuddin J.—The suit out of which the present appeal 
arises was a redemption suit instituted by Ramtaran Goswami on the 
30th July, 1904. The facts of the case appear to be the following : 

Hira Chand Goswami had held the whole of mouzah Deoli 
of which he was a thokuraridar to the extent of twelve annas 
and Brahmottardar to the extent of four annas; in 1868'the 
predecessors in interest of defendants 1 and 2 were giventhe 
dar mokurari of 12 annas of this village; in 1879 Hira Chand 
had mortgaged his entire interest inthe mouzah to Mr. Rooke, 
an agent of the Bengal Coal Co. On Hira Chand's death, his son 
Nilmani - succeeded him, and in 1882 Nilmani had sold nine 
annas out of his twelve annas mokurari rights to the Dreueces 
sors in interest of defendants 1 and 2. 

Italso appears that Nilmani had two nephews through two 
different sisters, of whom one, Ramtaran Goswamiis the plaintiff, and 
the other, Lakshmi Narayan, is defendant No. 7 in the present suit. 

From the concurrent findings of both the lower Courts, it is 
clear, that the whole estate of Nilmani came into the exclu- 
sive possession of Lakshmi Narayan Goswami, defendant No. 7, 
and that the plaintiff never asserted any claim during all these 
years till he instituted the present suit. 

It appears from the finding of the lower appellate Court, 
that on the death of Nilmani, Lakshmi Narayan took' possession 
of the entire estate and the plaintiff has* throughout allowed 
every one to believe that Lakshtmi Narayan is the real owner. 

Mr. Rooke brought his mortgage suit in 1891 in which the 
plaintiff, Ramtaran Goswami, was not a party, and under his 
mortgage decree dated the ‘7th April, 1892, the whole of thé 
mortgaged property was sold in execution of that decree on 
the 14th July, 1892,, and purchased by defendants 1-4, in*the 
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name of defendant No. 5. This sale was confirmed on the 14th 
August, 1892. l : 

Among the reliefs sought in the plaint, relief No.2 is for a 
declaration that the plaintiff is not bound either by the mortgage 
decree obtained by Mr. Rooke in 1891 or by the auction-sale 
held thereunder, on the ground of the plaintiff not having been 
made a party to the mortgage suit brought by Mr. Rooke, and also 
on the ground of his having been a minor at the time of the 
institution of the mortgage suit and at the time of the execution- 
sale in 1892. 

It also appears from the findings of the lower Courts, that 
since their purchase, defendants 1-4 have been in peaceful 
possession of the property purchased.by them at the said sale. 

The present suit was instituted on the 13th July, 1904, that 
is to say, eleven years, eleven months and twenty-nine days after 
the confirmation of the sale: and hence one of the issues raised 
in the first Court was as to whether the law of limitation was a 
bar to that suit. 

Another relief in the plaint is to the effect, that the plaintiff 
of the. present suit should be allowed to redeem the mortgage 
either to the extent of the whole mortgage money or to the 
extent of a moiety only—his own share of the liability. 

Under section 85 of the Transfer of Property Act (IV of 
1882), " All persons having an interest in the property comprised 
in a mortgage, must be joined as parties to any suit under 
Chapter IV of the Act, relating to such mortgage, provided that 
the plaintiff has notice of such interest." 


Mr. Rooke's mortgage suit was against the mortgaged 


property in which Lakshmi Narayan Goswami was made a party 
as defendant, and in accordance with the findings of both the 
lower Courts, Mr. Rooke had no notice of the interest now claimed 
by the plaintiff of the present suit. That suit cannot, therefore, 
he held to be at all defective. The sale that took place was in 
execution of the mortgage decree of Mr. Rooke. From the 
findings of the lower Court, it is also clear that the mortgage 
executed by Hira Chand was a bona fide transaction, and the 
decree and the sale were not collusive. The question, therefore, 
is—Can the plaintiff be allowed to redeem the mortgage in full 
or in halt without prayer to set aside the sale? 

In para. 8 of the plaint the sale, that took place in execution 
of the mortgage decsee obtained by Mr. Rooke, has, been 
characterized as “an illegal auction-sale ;" and in prayer No, 2 
of the plaint, a declaration is sought to the effect that the 
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plaintiff was not bound by the said auction-sale, but there is no 
distinct prayer for the setting aside of that sale. 

It is to be observed, that the mortgage decree of Mr, Rooke 
was a valid document, and so was the decree obtained thereunder, 
The sale in execution of that decree was a valid sale and the 
Court ordering the sale had full jurisdiction to do so, The sale, 
therefore, cannot be treated as a nullity, and the plaintiff cannot 
ignore the existence of that sale. 

The present suit is for redemption, but as a decree for 
redemption would be inconsistent with the previous sale, the 
plaintiff cannot be allowed to redeem the mortgage without first 
baving the sale set aside. But in the present suit, there is no 
distinct prayer to that effect. 

The sale had been confirmed on the 14th August 1892 ; the 
cause of action, therefore, accrued on this date, and the sale could 
be set aside either under section 311, Civil Procedure Code, or 
by a regular suit. It was, therefore, necessary for the plaintiff first 
to seek to set aside the sale in order to clear his ground for the 
redemption of his mortgage. And the form of the present suit 
is the form of a suit for redemption, but it is a suit which seeks a 
relief which is inconsistent with the subsistence of the auction- 
sale to defendants 1-4, and one year’s limitation prescribed 
by Art. 12 (a) of the Act of 1877 ought to apply to the present 
suit, as no decree can be given to the plaintiff without the sale 
being set-aside, and the above Article is not confined only to suits 
which. seek no relief other than a declaration that the sale ought 
to be set aside, but ought apply also to suits where other relief 
is sought which can only be granted on an annulment of the sale. 

It is contended, that the plintiff was a minor at the time of 
the sale, but it appears, that in 1905, when he gave his evidence 
in the present suit, he was 25 years old, and hence he must have 
attained his majority in 1898, that 1s to say, about 6 years after 
the confirmation of the sale, and not having instituted any suit to 
have the sale set aside after attaining his majority within the 
time allowed by the law of limitation, he is not entitded to succeed 
in his prayer for redemption, as it would be tantamount to a 
prayer to set aside the sale which cannot be done owing to the 
efflux of time. : 

For these reasons given by my learned brother, I agree in 
dismissing the appeal. 

A, T. M, ° Appeal dismissed, 
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Commutation of rent in hind (bhowli) into rent in money (nakdi)—Oourt of 
Wards, power-of, to make such oommutation— Benefit. of estate—Oourt of 
Wards Aot (IX of 1879, B. C.), Bections 14, 18, 19—Bengal Tenancy Act 
(VIII of 1885), Seo. 40— Commutation, permanent or temporary how as- 
certained—~Onus—Substitution made by Court. of Wards, if binding and 
«pon whom, 


` The powers of the Oourt of Warde are co-extensive with the powers of the 
proprietor of the estate in charge of the Court, subject to the qualification that 
the exercise of such powers is requisite for the proper care and management of 
the property of which the Court has taken charge. 

Muhammud Mamtas Ali Khan v. Harkat Ali Khan (1) distinguished, 

Commutation of rent in kind into rent in money is in substance nothing 
beyond a variation of a condition of the lease under which the tenant holds 
and of the mode in which the rent isto be paid, and such an act by the 
Court of Wards, may be done for the benefit of the property and the advantage 
of the ward, and is not wItra vires. It is binding béth upon the disqualified pro- 
prietor, as well as upon his successor, as though it had been that of his prede- 
cessor in title. Unless the successor can shew that the power of the Court to 
bind him was restricted in some particular way. 

Par Mookarjee, J.—Vvery contraot 1s prima facia permanent and irrevocable, 
and it lies upon a person who says that it is revocable or determinable, to 
shew either some expression in the contract itself or sdniething in tbe nature 
of the contract, from which it is reasonably to be Implied, that it was not intend- 
ed to be permanent and irrevocable, but was to be in someway or other, 
subject to determination. The contract may, for instance, be shewn to be fora 
limited time, terminable upon the happening of a particular contingency or 
terminable at the option of either party upon reasonable notice, In each case, 
however, it lies upon the party who aseerts that the contract is terminable to 
shew how and in what manner it is revocable or determinable, 

Llanelly Railway and Dock Company v. L. & N. W. Railway Company (2), 
Lachmi Dai v. Kissen Lal (9), Sohobwut Ali v. Abdool Ali (4) referred to. 

A commutation of rent may be permanent, so that one of the contrasting ° 
parties cannot, withont the consent of the other, insist on reverting to produce- 
rents, The question in each case is what was the intention of the parties; 
if they intended jhat the novation should be temporary, in other words, that 
the substituted agreement was to last for a epecifled.period or during the continu- 
ance of specified circumstances, or that either party conld resile from the 
substituted agreement, wth or-without notice, either party may claim to revert 


* Appeals from Appellate Decrees Noe, 1170, 1202—13806 of 1905, against 
the decrees of M. Smither, Esq., officiating District Judge of Patna, dated the 


llth March 1905, reversing those of Moulvie Hamiduddin, Munsiff, 4th Court amare 
of Bankipore dated the 16th April 1904. 
e P 
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to the original agreemerit, If on thé other hand, no buch intention is proved, 
the substituted agreement tan be annulled only by.consent of both the parties, 
Dursan Singh v. Musst, Fasihun e Bibee Jan v. Bhajul Singh (2) 

referred to, 

Appeal by the Defendant. 

Suit for declaration that rents due by the defendant was 
payable in kind, and for arrears of rents on that footing. 

The facts of the cabe appear fully from the judgments. 

Babus Mahendra Nath Ro) and Surendra Nath Ghoshal for 
the Appellant. 

Mr. Hill and Babu Pramatha Nath Sen for the Respondent. 


C, A. V. 
The following judgments were delivered : 


Stephen J.—In this case the judgment which governs 23 
others, the plaintiff sued for the moriey equivalent of certain 
bhowlt rents payable in respect of land held by the defendant 
with certain minor matters, and in the alternative, for rent at a 
proper rate, and for an enhancement of rent. He failed before 
the first Court, but succtéded on appeal to the District Judge by 
whom the case was remanded for certain evidence to be taken, 
and whose judgment now comes before us on second appeal. 

The main facts of the case are simple. The plaintiff respon- 
dent's father was a lunatic, and his propérty, including the land 
for which it is mow sought to recover rent, was under the 
management of the Court of Wards under the Court of Wards 
Act, 1879 (IX of 1879, B. C.) from 1867 to 1901. In that year the 
father died and the plaintiff came into possession and tried to 
realise bhowli rents and certain enhanced nakdi rents. 

This claim was resisted by the defendant on the ground as to 
the dfow/t rent, that the Court of Wards had substituted nakdi 
for bkowk rents about the year 1879, the rent of the claim being 
met by a payment into Court. The plaint alleged that the 
change in the character of the rent was effected fraudulently but 
this allegation altogether failed. The Munsiff found that certain 
Jumabundres which constitute the chief documentary evidence of 
the defendant were forgeries: but this finding is over-ruled by 
the District Judge who finds as a fact that the substitution was 
made. He held, however, that the substitutton did not bind the 
plaintiff and remanded the cas& for the ‘determination of the 
produce of the land in the year in respect of which the suit was 
brought and the share of this produce to which plaintiff was 
entitled. This decision appears to me to be erroneous. Under 

(1) (1885) 6 C. L. J. 369, (2) (1874) 21 W., R. 438, 
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section 18 of the Act, the Court may sanction leases of the land 
under its charge and may ‘direct the doing of all such other 
acts as it may judge to be most for the benefit of the property 
and the advantage of the ward." "The leases that the Court 
granted in this case happened to expire with the ward's life, and 
consequently, with the custody of property by the Court of 
Wards, and the change from óZowi to nakdi rents seems to be 
exactly such an act as is covered by the words I have quoted. 

The same section gives the Court of Wards power to mort- 
gage or sell the property : and under section 14, the Court may 
do all such things requisite for the proper care and management 
of the property as the proprietor, if not disqualified, might do. 
These powers place the Court very much in the position of the 
proprietor, as far as his power to deal with the property is con- 
cerned, subject of course to the restrictions mentioned in the 
sections quoted, prescribing prudent management. Consequently, 
unless the respondent can show that the power of the Court to 
bind him was restricted in some particular way, he is as much 
bound by the action of the Court as though it had been that of 
his predecessor in title. And if his predecessor had made an 
alteration in the condition of his contract with his tenants as to 
the method in which rent was to be paid, it is impossible to see 
on what ground the plaintiff could insist on enforcing the old 
condition. E 

The plaintiff has cited the decision of the Judicial Committee 
in Muhammad Mumtaz Ali Khan v. Farkat Ali Khan (1) as an 
example of a restriction on the action of the Court in affecting 
the rights of future proprietors. There, a Deputy Commissioner 
acting under a section of the Oudh Land Revenue Act, 1876, 
similar to section 18 of the Court of Wards Act, granted certain 
villages in perpetuity for the purposes of the maintenance of 
members of the ward’s family. This, it was held, he had no power 
to do, as the arrangement was not for the benefit of the ward 
or his property and had been effected without any thought being 


taken on these points. 'This is a very different case from the . 


present, where the act of the Court is one commonly performed 
by landlords in the ordinary management of their property, and 
particularly approved of by the law provided in section 40 of the 
Bengal Tenancy Act. Other cases may easily be imagined 
where the act of the Court of Wards might be set aside by a 
proprietor coming into possession. of the property. But I find 
(1) (1801) I, L, R, 28 All, 394. 
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nothing in the present case to invalidate the act of the Court 
in any way. a 


The result is, that this appeal is allowed, the decree of the 
District Judge must be set aside, and that of the Munsiff restored. 
The suit, therefore, stands dismissed and the respondent must pay 
the appellant all his costs incurred in this suit. 

This judgment applies to suits 178 to 201 of 1904 in the 
Court of the District Judge. 


Mookerjee J.—This is an appeal on behalf of the defend- 
ant in an action for rent of a holding held by him under the 
plaintiff respondent who is the zemindar of mouzah Padmanpur 
in the District of Patna. The plaintiff alleged that his father 
was adjudged a lunatic and his estate was placed under the Court 
of Wards as that of a disqualified proprietor from 1867 to 1901. 
Shortly after the death of his father on the 10th November 1900, 
the estate was released and the plaintiff took possession on the 
Ist April 1901. During the period that the estate was under 
the management of the Court of Wards in 1879, the rent in 
kind payable by the defendant was commuted by the Court of 
Wards into rent payable in cash. According to the plaintiff, 
the commutation was fraudulently made by the Manager, in 
collusion with the tenant without the knowledge or authority of 
the Commissioner. ° The plaintiff consequently prays for a 
declaration, that he is entitled to receive rent in kind, and for a 
decree for arrears due on that footing. The defendant resisted 
the claim upon various grounds, amongst which it is sufficient 
to mention for our present purposes, that he denied the right of 
the plaintiff to supersede the commutation made at the instance 
of the Court of Wards. The Court of first instance held that 
the plaintiff was not entitled to claim produce rent, and as the 
defendant had deposited whatever rent was due from him, dis- 
missed the suit. Upon appeal, the learned District Judge held 
that the Court of Wards had no authority to commute the rent, 
that even if the commutation was binding upon the disqualified 
proprietor, it was not binding upon the plaintiff, and that there 
was nothing to shew that the parties had permanently contracted 
themselves out of the system of produce rents. In this view of 
the matter, the District Judge reversed the decision of the Court 
of first instance and remitted the case for the determination of 
the question of the amount of rent payable. Upon receipt of 
the findings of the first Court, the District Judge made a decree 
in favour of the plaintiff. The defendant has now appealed.to 


M 


$ 
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this Court, and-on his behalf the decision of the District Judge 
has been assailed on the grounds, that the commutation effected 
at the instance of the Court of Wards was not beyond the autho- 
rity of the Court, was consequently binding upon the then 
proprietor and is equally binding upon his successor, and that the 
plaintiff having challenged the proceedings of the Court of Wards 
on the ground of fraud which had not been established, was not 
entitled to question them on other grounds not suggested in the 
pleadings. In my opinion, these contentions are well-founded 
and must prevail. 

As regards the powers of the Court of Wards, it is clear. 
from section 14 of the Court of Wards Act (IX of 1879 B. C) 
that subject to the provisions of the Act, the Court may, through 
its manager, do all such things requisite for the proper care and 
management of any property of which it may take or retain 
charge under the Act or which may be placed under its charge 
by order of a competent Civil Court, as the proprietor of any 
such property, if not disqualifed, might do for its care and 
management. It is manifest, therefore, that the powers of the 
Court are co-extensive with the powers of tbe proprietor, subject 
to the important qualification, that the exercise of such powers 
is requisite for the proper care and management of the property of 
which the Court has taken charge. Reference may also be made 
to sections 18 and 19 of the Act which authorise the Court to 
grant leases of the whole of the property under its charge, to 
mortgage or sell any part thereof, and generally to do such acts 
as may be for the benefit of the property and advantage of the 
ward. Reliance was placed by the learned counsel for the res- 
pondent upon the decision of their Lordships of the Judicial 
Committee in Muhammad Mamtas Ali Khan v. Farhat Ali 
Khan (1), to show, that acts of the Court are liable to be challen- 
ged on the ground that they are Jira vires. The case to which 
reference is made is; however clearly distinguishable. There it 
was held, that it is not within the: power of the Court to make a 
voluntary alienation in perpetuity without consideration of the 
real estate of the ward. The decision was based on the ground 
that it was not for the advantage of the ward or the benefit of 
his property that fwo considerakle portions of his estate should 
be disposed of without consideration, and it was found further, 
that there was riot -any trace, throughout the-proceeding, of ahy 
thought having been taken ab to what-was-beneficial ‘to the ward 
l (1) (1901-1; L; R, 28 Als 904. 
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orto his estate. It is not easy to perceive, how this. decision of 
the Judicial Committee can assist the respondent in the present 
case, which stands on an entirely different footing. The ground 
upon which the commutation was challenged in the plaint was 
that it was fraudulent and was the result of collusion between 
the tenant on the one hand and the Manager under the Court 
on the other. This case has entirely failed. Can itthen be 
-afirmed as a proposition of law, that the commutation was a 
matter not requisite for the proper care and management of the 
property, and consequently, beyond the powers of the Court ? 
In my opinion, this question ought not to be answered in the 
affirmative. The Court had undoubtedly the same powers as 
the proprietor himself had for the care and management of the 
estate ; that the proprietor could-have, with the consent of the 
tenant, commuted the rent, is not and cannot be disputed ; that 
the Court might have granted a lease of the property is obvious 
from section 18. Asthe commutation was in substance nothing 
beyond a variation of,a condition of the lease under which the. 
tenant held and of the mode in which the rent was to be paid, it 
cannot reasonably be argued tbat the commutation was beyond 
the powers of the Court. It is impossible, therefore, to lay down 
as a general proposition, that commutation of rent is beyond the 
powers of the Court of Wards. Indeed, in many instances, 
commutation of produce rent into money rent may be distinctly 
for the benefit of the landlord. Section 4o of the Bengal 
Tenancy- Act contemplates that the landlord may find it to his 
advantage to have the rent commuted by a proceeding under that 
section. The system of produce rent has been described by 
competent authorities to be vexatious in the extreme and produc. 
tive of disputes and litigation, constant irritation and oppression t 
[Field’s Digest of the Land Law of Bengal See also the 
observations of Mr. Justice Trevor in Mahomed Yacoob Hossein 
v. Sheikh Chowdhry  Wahed (1) ; reference may also be made to 
the history of the Tithe Commutation Acts in England, 
Easterby on the History of the Law of Tithes in England]. 
Under these circumstances, it is impossible to. say that because 
produce rent has been commuted into money rent by the Court 
of Wards, the act of the Court is u//ra vires and not binding 
upon the present proprietor. ` Primafacte,. the act was done 
by the Court inthe exercise of its powers for the care and 
management of the- estate, and no facts have been established, 


(1) (1865) 4 W.R, Act X 23, . 


Vor, VI] > HIGH COURT. 


such as might entitle the plaintiffs to call in question the validity 
of the act of the Court. The substantial ground upon which the 


decision of the District Judge is founded cannot consequently : 


be supported. 

As regards the observation of the District Judge, that there 
is nothing to show that the proprietor or the tenants of the Court 
of Wards have permanently contracted themselves out ofthe 
system of produce rents, itis to be remarked that the case of 
the plaintiff is based on the assumption that the commutation 
was intended to be permanent, but was not binding upon him as 
‘it was vitiated by fraud. If it had been his case, that the 
commutation was intended to be temporary, and that either the 
landlord or the tenant could at his option and without the 


consent of the other party, revert to the system of produce. 


rents, it would have been entirely unnecessary for the plaintiff 
to challenge the validity of the commutation, either on the 
ground that it was fraudulent or on the ground that it was 
ultra vires. Recourse to these grounds would be necessary, 
only on the assumption, that if the commutation was not 
fraudulent and was within the powers of the Court, neither party 
could resile from it without the consent of the other. The obser- 
vation of the District Judge, therefore, that the commutation 
was intended to be temporary, is open to the objection, that no 
such case was made by the plaintiff and the defendant had no 
opportunity to rebut it. It may be pointed out that as was 
observed by Lord Justice James in Za/ne/ly Ry. and Dock Co. v. 
L. and N. W. Ry. Co, (1), every contract is frimafacie perma- 
nent and irrevocable, and it lies upon a person who says that it 
is revocable or determinable, to show either some expression in 
the contract itself or some thing in the nature of the contract 
from which it is reasonably to be implied that it was not intended 
to be permanent and irrevocable, but was to be in some way or 
other, subject to determination. [Lachmi Dai v. Kissen Lal (2).] 
For instance, the contract may be shewn to be fora limited 
time, terminalsle upon the happening of a particular contingency 
or terminable at the option of either party upon reasonable 
notice. In each case, however, it lies upon the party, who asserts 
that the contract Is terminable, to shew how and in what manner 
it is revocable or determinable. This principle has been applied 
to cases in which rent had been originally paid in kind, and had 
been subsequently recewed in cash, [See SoAobut dis v. Abdool 
(1) (1898) L, R. 8 Ch, 942 (949). (2) (1906) 4 O. L, J, 687 at 543. 
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Ali (1), and Dursan Singh v, Musst. Fasthun (2)] In the 
latter case, it was pointed oute by Mr. Justice Romesh Chunder 
Mitter, upon the authority of the decision in Bsbee Fan v. 
Bhajul Singh (3), that a commutation of rent may be permanent, 
so that one of the contracting parties cannot, without the consent 
of the other, insist on reverting to produce rents. The question 
in each case is what was the intention of the parties, if they 
intended that the novation should be temporary, in other words, 
that the substituted agreement was to'last for.a specified period 
or during the continuance of specified circumstances, or that 
either party could resile from the substituted agreement, with or 
without notice, either party may claim to revert to the original 
agreement ; on the other hand, if no such intention is proved, the ; 
substituted agreement can be annulled only by consent of both. 
the parties. In the present case, the plaintiff has neither alleged 
nor proved that the agreement to pay money rent, made in 
substitution of the agreement to pay produce rent, could be 
cancelled at the option of the landlord. In respect of the 
years for which rent is claimed in the present suit, the plaintiff is, 
consequently not entitled to obtain a decree for produce rent, 
asif the contract for the payment of money rent had been 
abrogated. 

The result, therefore, is that this appeal must be allowed, 
the decree of the District Judge reversed, and the decree of 
dismissal made by the Court of first instance restored with 
costs throughout. 

It is conceded that this decision will govern Appeals from - 
Appellate Decrees Nos. 1292—1306 of 1905. _ 

Abteals allowed ; suits dismissed. 


(1) (1898) 3 O, W. N, 151, (2) (1885) 6 O. L. J. 369. . 
(8)(1894) 21 W.R. 438, 


a 
: 
H 


z S 


Votre VIJ . HIGH COURT, 


, Before Mr. Fustice' Mookerfee and Mr, Fustice Casperss. 
JOGENDRA NATH RAI AND OTHERS 


V. 
BALDEV DAS MARWARI AND OTHERS," 


Partition swit— Preliminary deores—-Partition of part by mistaka or consent of 
co-owners, affect of— Possassion, joint, suit for— Possession by one ov-owner, 
wher adverse—Onus of proof—Nature of possession when adverse title set 
tip by one o0-0wner— User, acts of — Constructive possession, doctrine of. 

Partition is the division made between several persons, of joint lands, which 

belong to them as co-proprietors, so that each becomes the sole owner of the part 

which is allotted to him. The mere definition of the shares of the joint 
proprietors, does not amount to partition of the property, although such deter- 
mination may effect a severance of the joint interest. To effect a partition, the 


-- 


property must be transformed into estates in severalty, and one of such estates 


assigned to each of the former occupants for his sole use and as his sole property. 

The effect of the preliminary decree in a suit for partition is not to effect a 
partition of the disputed lands. 

Although a co-owner cannot enforce a partition of a part only of the 
common lands leaving the reat undivided, and although the entire property must 
be included in the partition, yet, if by mistake or by consent of the co-owners, 
acting innocently and fairly, a partition of a portion only of their estate has 
been made, whether by order of the Court or otherwise, there is no reagon why 
the Court should not grant a division of the remainder at the instance of one or 
more of the co-owners. 

Hence where by mistake of both parties, some lands were excluded from the 
report of the Commissioner and were nót dealt with hy.the final decree in the 
partition suit, the effect of the decree was to leave untouched the joint title and 
possession of the parties, and a suit for recovery of joint possession. wag 
maintainable, 

~ Barnes v, Boardman Ass Cartmell v. Chambers (2) and sl Stugh v. 
Sarabjit (8) referred to, 

* The entry and possession of land under the common title of one co-owner 
will not be presumed to be adverse to the others, but will ordinarily be held 
for the benefit of all, as the possession of one co-owner isin itself rightful and 
does not imply hostility a8 would the possession of a mere stranger. 

‘A silent possession-accompanted by no act, which can amount to an ouster 
of give notice to his co-tenant that his possession is adverse, ought not to he 
constrned into an adverse possession; mere possession, however exclusive or 
long continued, if silent, cannot give one co-tenant in possession, title as against 
the other co-tenants, 


J 


. * Appeal from Appellate Decree No, 1982 of 1905, against the ‘decision of 
H. Holmwood Esq. Distylot Judge of 24 Perganas, dated the 31st July 1905, 
reversing he decision of Babu Saroda Prosad Ben, Munsiff of Bealdah, dated 
the 2nd February 1908. 


- (1) (1892) 157 Mass. 479 ; 32 N. E, 670. 
(2) (1899) 54 5, We 362. 
(8) (1891) I, L, R. 19 Cale, 159 (172) ; L. R. 18 L A176. 
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Ittapan v. Manavikrama (1, Mahesh Narain v. Nawbat Pathak (2), 
Jagarsath v. Jainath (8) and Phoni Singh v, Nawab Singh (4) referred to, 

In a suit for joint possession by one of the co-owners, it is for the defendant 
to show not merely that he has been in sole occupation of the disputed lands 
but also that there has been a disclaimer by the assertion of a hostile title and 
notice thereof, either direct or to be inferred from notorious acta and 
circumstances. 

To prove title to land by adverse possession for the statutory period, it is 
not sufficient to show that some acts of possession have been done; the 
possession must be actual, visible, exclusive, hostile and continued during the 
time necessary to create a bar under the Statute of Limitations. 

Radhamont v. The Collector of Khulna (5), Armstrong v. Monill (6) and 
Dowell v. De la Lanza (7) referred to. 

In order to defeat a title by dispossessing the owner, acts must be done 
which are inconsistent with hia enjoyment of the soil for the purposes for which 
he intended to use it. 

Leigh v. Jack (B) and Wali Ahmed v, Tota Meah (9) referred to. 

The doctrine of constructive possession applies only in favour of a rightful 
owner and should not as &rule be extended in favour of a wrong doer, whose 
possession must be confined to lands of which he is actually in possession. 

Mohini Mohan v. Promoga Nath (10) followed, 


Appeal by the Plaintiffs. 
Suit for declaration of title and for recovery of possession. 


The facts of the case and the arguments appear sufficiently 
from the judgment of the Court. 


Babus Nilmadhub Bose and Surendra Chunder Sen for the 
Appellants. 


. ` Mr. C. C. Ghose and Babu Provas Chunder Mitter for the 
Respondents, ; 
C. A; V, 
The judgment of the Court was delivered by , 


Mookerjee J.—The subject matter of the litigation, which 
has given rise to this appeal, is a parcel of land comprised 
in holding No. 129 in the khas mehal of the Government in 
Cossipur in the northern Suburbs of Calcutta, The plaintiffs 
and the second and third defendants were admittedly the 
owners of holding No. 129 in which the plaintiffs had a five- 
sixths share and the two defendants had an one-sixth share. 


(1) (1897) L L, R. 21 Mad. 153 (156). ^ ` 

(3) (1905) 1 C. L. J. 497 ; I. L. R. B2 Calc. 887. n 

(3) (1904) L L. R. 27 AIL 88. 

(4) (1005) I. L. R. 28 All, 161 ; (1905) A. W. N. 238. 

(6) (1900) I. L. R. 97 Cale. 948 ; 2 Bom. L. B. 592 ; L. B. 27 I. A. 186, 
(6) (1871) 14 Wallace 145. . . (8) (1829) 5 Exch. D. 261 (278). 
(7) (1857) 20 Howard 82. (9) (1903) L L. R. 81 Cale, 897, 


(10) (1886) I. L, R, 24 Calo, 256, ' . 
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In 1884 an action for partition was brought in the Court of the 
Subordinate Judge of the 24-Pargannas, in respect of this 
holding. The preliminary decree by which the shares of the 
parties were determined was made in due course, and a Com- 
missioner was appointed to effect a division by metes and 
bounds of all the lands comprised in the holding. By a mistake 
of the parties to the litigation, which was shared by the 
Commissioner, the portion now in dispute was omitted from 
the report. As a matter of fact, this portion was at the time 
covered with jungle and was separated from the rest of the 
land by a ditch ; the aspect of the locality indicated 
that the land now in dispute was not included in holding 
No. 129, which had been directed by the preliminary decree to 
be mapped out and partitioned. The result was that the final 
decree in the partition suit dealt with the lands of the holding 
other than what is the subject matter of controversy in the 
present litigation. 

The plaintiffs allege that in 1901, the second and third 
defendants took exclusive possession of the disputed lands, ousted 
the plaintiffs and settled the property with the first defendant. 
Under these circumstances, they commenced this action on the 
IIth of June 1903 for declaration of their title, for recovery 
of possession, and for partition. At a subsequent stage of the 
proceedings, the plaintiffs abandoned their claim for partition and 
the plaint, as it now stands, is appropriate to a suit for recovery 
of joint possession, The claim also originally included a sum 
of Rs. 30 as compensation for damage done to trees. This part 
of the claim, however, was also subsequently withdrawn. 
The suit was contested by the first defendant as also by 
their landlords ; the former set up the title of the second and 
third defendants, and the latter claimed title by adverse possession 
for the statutory period ; they also contended that inasmuch as 
holding No. 129 had formed the subject matter of the previous 
suit for partition, the plaintiffs were not entitled to maintain 
the present actáon. 

The Court of first instance held that the suit was maintain- 
able, and that the title of the plaintiffs had not been extinguished 
by adwerse possession on the part of their co-sharers. In this 
view of the matter, a decree was made in favour of the plaintiffs. 
Upon appeal the learned District Judge has reversed this decision, 
He has found upon the evidence that the disputed land was waste, 
atthe time of the previous partition suit, and was omitted by 
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mistake from the proceedings of the Commissioner and conse- 
quently from the final decreé ; but he has held that the plaintiffs 
never had joint title to the land in dispute after the partition of 
1884, and as they had failed to establish possession within 12 years 
óf the suit, their claim must be dismissed. 

The plaintifs have now appealed to this Court, and on their. 
behalfthe decision of the District. Judge has been challenged 
substantially, on two grounds, namely, frst, that in spite of what 
had happened in the suit for partition, the plaintiffs were entitled 
to have their joint title to the disputed property, declared and to 
be placed in joint possession thereof; secondly, that inasmuch. 
as the plaintiffs and the second and third defendants were co- 
owners, their title was not extinguished by adverse possession, as 
the defendants had failed to prove that theré was a disclaimer 
by the assertion of a hostile title and notice thereof to the 
plaintiffs, EN 

In support of the first point taken on behalf of the appellants, 
it has been argued by thgir learned vakil, that as the final decree 
inthe partition suit admittedly did not deal with the disputed 
lands,the joint title of the co-owners was not in any manner 
affected thereby, and as the exclusion from the partition decree 
was due to the mistake of the parties, the plaintiffs are not 
precluded from asserting their title to the property. It has been 
argued, on the other hand, by the learned counsel for the respon- 
dents that, as the preliminary decree directed the partition of all 
the lands comprised in holding No. 129, and consequently of the 
lands now in dispute, the proper and sole remedy of the plaintiffs 
appellants is to reopen the decree in the partition suit where they 
might obtain the appropriate relief, 

After careful consideration of the arguments, which have 
been addressed to us on both sides, we are of opinion, that 
the contention of the appellants ought to prevail. In our opinion, 
the effect of the decree in the partition suit was to leave unaffect- 
ed the joint title and possession of the parties in the disputed 
lands, It is obvious that there was no partition im fact, so far as 
these lands are concerned, for partition is the division made, 
between several persons, of joint lands, which belong to them as 
co-proprietors, so that each becomes the sol owner of the part 
which is allotted to him. The mere definition of the shares of 
the joint proprietors -does not amount to partition of the pro- 
perty, although such determination may, «s pointed out by.their- 
Lordships of the Judicial Committee in Foy Narain v. Girish 
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Chunder (1), and Chidambaran v. Gauri (2), effect a severence of 
the joint interest. To effect a partition, however, the property, if 
susceptible of division, must be trausformed into estates, in severalty 
and one of such estates assigned to each of the former occupants, for 
his sole use and as his sole property. If this view were not adopted, 
the very object of partition might be completely defeated ; co- 
owners may desire to terminate their property relations with one 
another and thus avoid a continuance of that discord and irritation 
which must necessarily attend an association compelled by joint 
interest but reprobated by every other consideration. If it were 
held, that the mere determination of the shares by the preli- 
minary decree was tantamount to partition, co-owners would have 
to enjoy their property jointly which is precisely what they intend 
toavoid. If, therefore, we hold that the effect of the preliminary 
decree in the suit for partition was not to effect a partition of the 
disputed lands, itis clear, that the effect of the final decree was 
unquestionably not to effecta partition ; it is the common case 
of both parties, that by a mistake, the lands now in dispute were 
excluded from the report of the Commissioner and were not dealt 
with by the final decree. a 
How then can it be contended that the disputed lands were 
partitioned in the former litigation ? One test seems to be conclu- 
sive ; if the lands were partitioned, to the share of which co-sharer 
were they awarded? The learned counsel for the respon- 
dents found himself unable to furnish an answer to this question. 
He argued, however, that as the lands formed the subject matter 
of the previous litigation, the present action is not maintainable 
either .for the recovery of joint possession or for partition. In 
our opinion, this contention is not well founded on principles 
and is not supported by any authorities. A very similar question 
arose in the case of Barnes v. Boardman (3), which related toa 
partition of joint property. It transpired in the course of the 
suit, that an action had been previously brought for partition of 
an estate of which the disputed lands formed part, but that by a 
mistake of th® parties as to their legal rights, these lands had 
been excluded from previous suit in which the decree for parti- 
tion was made in rgspect only of the land comprised in that ac- 
tion. “tt was argued on behalf of the defendants, that as the lands 
had not been included in the previous suit, they could not form 
the subject matter of another litigation. This contention was 
overruled. Mr. Justice’ Knowlton, who delivered the judgment 


(1) (1878) I. L. R.,4 Calc. 484. * (2) (1879) I. L. R. 2 Mad. 83 ; L. B, 6L A. 177. 
(8) (1892) 167 Mass. 479; 32 N. E. 670, 
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of the Supreme Judicial Court of Massachussett observed as 
follows: “It is contended that the Court will not make an order 
for a partition of a part only of an estate held by tenants in com- 
mon, and that, therefore, when a partition has been made which 
does not include all the lands that should have been included, the 
Court will not in a new proceeding do that which should have 
been done in the original suit. It is true, that a petition for a 
partition of a part of an estate held by tenants in common will 
not be entertained against the objection of any person interested. 
Ordinarily, a petition of this kind should include the entire 
estate held in common; but it does not follow, sf dy mistake or 
by the consent of all the tenants, a partition has been made of a 
portion of their estate, whether by order of the Court or other- 
wise, that the Court is powerless to divide the remainder on a peti- 
tion of one or more of the tenants in common. It would be a 
harsh rule, that after a division of a part of an estate, partition of 
the remainder could never be ordered by the Court. When parties 
have acted innocently and fairly in making or obtaining a division, 
which does not cover all their estate, there is no reason why the 
law should not aid them when they ask for a division of the re- 
mainder. The parties seem to have proceeded under a mistake 
in regard to their legal rights and nothing appears on either side, 
to affect the right, which petitioners would have in any such case, 
if they had by common consent, obtained the partition of a part 
of an estate held in common and subsequently found that a parti- 
tion of the remainder of it was desirable." 

This view appears to us to be consistent with principles of 
justice, equity and good conscience and is supported by the deci- 
sion in the case of Cartmell v. Chambers (1), and by the observa- 
tions of their Lordships of the Judicial Committee in F'agat! Singh 
v. Sarabjit Singh (2. We must, consequently, affirm without 
hesitation, the doctrine that, although a co-owner cannot enforce 
a partition of a part only of the common lands, leaving the rest 
undivided, and although the entire property must be included in 
the partition, yet, if by mistake or by consent of €he co-owners, 
acting innocently and fairly, a partition of a portion only of 
their estate has been made, whether by, order of the Court or 
otherwise, there is no reason why the Court should not grant a 
division of the remainder at the instance of one or more of the 
co-owners. The conclusion is, therefore, irresistible, that the 
effect of the decree in the partition suit was to leave untouched 

(1) (1899) 54 S, W. 862. (2) (1891) I. L. R. 19 Cale, 169 (172 ): 
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the joint title and possession of the parties, and that the present 
suit for recovery of joint possession may well be maintained. 

The second ground taken on behalf of the appellants raises 
the question, whether their title has been extinguished by ad- 
verse possession on the part of their co-sharers, the second and 
third defendants. In our opinion, this question must be answered 
in the negative. The principles, which are applicable to cases 
of this description, in which the question arises as to whether the 
possession of one co-owner has been adverse to that of another, 
must now be taken to be well settled. The fundamental rule is 
that the entry and possession of land under the common title of 
one co-owner, will not be presumed to be adverse to the others, 
but will ordinarily be held to be for the benefit of all. The obvious 
reason for this rule is, thatthe possession of one co-owner is in 
itself rightful and does not imply hostility, as would the posses- 
sion of a mere stranger. To use the language of Mr. Justice 
Story in Ai:card v. Williams (1), the law will never construe a 
possession tortious, unless from necessity ; on the other hand, it 
will consider every possession lawful,'the commencement and 
continuance of which is not proved to be wrongful ; and this, 
upon the plain principle, that every man shall be presumed to act 
in obedience to his duty, until the contrary appears. In other 
words, as the same ledrned Judge put it in Prescott v. Nevers (2), 
the only difference between the possessien of a co-owner and 
other cases is, that acts, which, if done by a stranger, would fer 
se be a @rssetsin. are, in the case of tenancies in common, percep- 
tible of explanation consistently with the real title; acts of 
ownership are not, in tenancies in common, acts of dtssezsin ; it 
depends upon the intent with which they are done and their 
notoriety ; the law will not presume that one tenant in common 
intends to oust another ; the fact must be notorious and the intent 
must be established in proof. It follows, consequently, that one 
co-owner may hold adversely to his co-parcener, and if his posses- 
sion is continued uninterruptedly for the statutory period, he 
will acquire an indefeasible title [Doe v. Prosser (3) and Doe v. 
Taylor (4).] Thisis true, whether the original entry was with intent 
to hold adversely or whether the entry was that of a tenant in 
common ; much stronger evidence, however, is required to show an 
adverse possession held by a tenant in common than by a stranger ; 
a co-tenant will not be permitted to claim the protection of the 
Statute of Limitations, unless it clearly appears that he has 


(1) (1882) 7 Wheaton 107. (3) (1774) 1 Cowper 217, 
(2) (1827) 4 Mason 826 ; 19 Federal Cases 1286 (4) (1833) 5 B, & Ad. 75. 
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repudiated the title of his co-tenant, and is holding adversely to 
him ; it must further be established that the fact of adverse 
holding was brought home to the co-owner, either by information 
to that effect given by the tenant in common asserting the adverse 
right, or, there must be outward acts of exclusive ownership of 
such a nature as to give notice to the co-tenant, that an adverse 
possession and arssetsin are intended to be asserted ; in other 
words, in the language of Chief Justice Marshallin McClung v. 
Ross (1) a silent possession accompanied with no act, which can 
amount to an ouster or give notice to his co-tenant that his 
possession is adverse, ought not to be construed into an adverse 
possession ; mere possession, however exclusive or long continued, 
if silent, cannot give one co-tenant in possession title as against 
the other co-tenants [see Clymer v. Dawkins (2) in which it was 
ruled that the entry and possession of one tenant in common, 
is ordinarily deemed the entry and possession of all the tenants ; 
and this presumption will prevail in favour of all, until some 
notorious act of ouster or adverse possession by the party so 
entering is brought hone to the knowledge or notice of the 
others ; when this occurs, the possession is from that period, 
treated as adverse to the other tenants.] 

This view is identical with what has been adopted by this 
Court in the cases of Mahomed Ali Khan v. Khaja Abdul 
Gunny (3), Borada Sundari v. Annoda Sundari (4) and Ujalbi 
Bibi v. Uma Kanta Kasmokar (5). The same conclusion is 
supported by the case of Z/fappan v. Manavikrama (6) and by 
the principles, which regulate the relation between joint owners 
as explained in the cases of Mahesh Narain v. Nawbat Pathak (7), 
Sagar Nath v. Jai Nath (8) and Phani Singh v. Nawab 
Singh (9). 

If, therefore, it is for the defendants to show not merely 
that they have been in sole occupation of the disputed lands, but 
also that there has been a disclaimer by the assertion of a hostile 
title and notice thereof to the appellants, either direct or to be 
inferred from notorious acts and circumstances, what is their 
position ? The learned District Judge found that the circumstance 
which put the plaintiffs to the knowledge of the infringment of 
their rights, was the execution of a lease by thedenants in favour 


(1) (1820) 6 Wheaton 116 (124). *(2) (1845) 8 Howard 674. 
3) (1883) 1. L. R 9 Calo. 744 (758, 764.) 

PH (1898) 30. W. N. 774. 

(5) (1904) I. L. R. 81 Calo, 970. 

(6) (1897) I. L. R. 21 Mad. 153 (156). . (8) (1904) I, L. R. 27 All. 
(7) (1006) I. L. B. 82 Calc. 827 ; 1 C, L. J, 497. (9) (1905) I, L, R. 28 AIL 
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of the respondents on the 22nd of September 1892. If so, the 
title of the plaintiffs was clearly in existence and was enforce- 
able on the 11th of June 1903, when the present action was 
commenced. The difficulty in the way of the defendants 
respondents, however, does not terminate here. The facts found 
by the learned District Judge in his judgment show conclusively 
that the user of the land by them or their tenants was of a 
description, which could not possibly create in them a title by 
adverse possession to the whole of the lands, now in controversy. 
As was observed by their Lordships of the Judicial Committee 
in the case of Radhamont v. Collector of Khuina (1, to prove 
title to land by adverse possession for the statutory period, it is 
not sufficient to show that some acts of possession have been 
done ; the possession required must be adequate in continuity, 
in publicity, and in extent, to show that it is possession adverse 
to the competitor ; in other words, the possession must be actual, 
visible, exclusive, hostile, and continued during the time necessary, 
to create a bar under the Statute of Limitations, or, as observed 
by Mr. Justice Clifford in Armstrong v. Monill (2, and by Mr. 
Justice Maclean in Doswell v. Dela Lanza (3), the possession, in 
order that it may bar the recovery, must be continuous and 
uninterrupted as well as open, notorious, actual, exclusive and 
adverse. Judged by this test, the acts of possession proved on 
behalf of the defendants and their tenants fall far short of what 
would be necessary to extinguish the title of the appellants. 
The land was originally undoubtedly waste and continued to be 
so for many years ; the neighbours and the persons employed in 
certain mills used the abandoned waste as a convenient place for 
the purposes of nature, and the first substantial use, made by the 
defendants, which may in any sense be regarded as a hostile 
assertion of title on their part and ouster of the appellants, was 
within 12 years of this suit. There is nothing to show that 
beyond 12 years, there were any positive acts, referable only to the 
intention of the defendants to acquire exclusive control of the 
disputed land ; there were no acts which could be regarded as 
adverse to the existing title; indeed, they were not acts of 
possession at all ; in other words, to use the language of Bramwell 
L. J. in Leigh v. Fack(4), the acts of user were not enough to take 
the soil out of the ‘plaintiff and vest it in the defendant, because 
in order to defeat a title by dispossessing the owner, acts must be 
done which are inconsistept with his enjoyment of the soil for 


(1) (1900) I. L. R. 27 Calo, 943. (8) (1857) 20 Howard 82, 
(2) (1871) 14 Wallgoe 145. — ' —— (4) (1879) 6 Exch, D. 264 at 278. 
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purposes for which he intended to use it, [see also Wai Ahamad 
v. Tota Meah (1), Pollock and Wright on Possession, page 86 and 
Lightwood on Possession, page 199]. 

There is another difficulty, no less formidable, in the way of 
the success of the defendants. The facts found by the Courts 
below show conclusively that the possession of the defendants did 
not extend over the wholetract now in dispute ; whatever acts 
of user they have proved, if indeed they be deemed to be acts of 
possession sufficient to extinguish the title of the plaintiffs, did 
not extend over the entire Jand. Now it was ruled by this Court 
in the case of Mohini Mohan Roy v. Promoda Nath Roy (2), that 
the doctrine of constructive possession applies only in favour of a 
rightful owner and must not as a rule be extended in favour of a 
wrong doer, whose possession must be confined to lands of which 
he is actually in possession. This principle is recognised in the 
cases of Radha Govind Roy v. Inglis (3), Udit Narain v. Golab 
Chand (4), Ananda Hari v. Secretary of State (5), and Vithal Das 
v. Secretary of State (6). That this doctrine is well founded on 
reason and principle is manifest, for, as was observed by Mr. 
Justice Strong in ZZunnicut v. Peyton (7), one who enters upon the 
land of another, though under colour of title, gives no notice to 
that other of any claim except to the extent of his actual 
occupancy ; the true owner may not know the extent of the 
defective title assefted against him, and, if while he is in actual 
possession of part of the land, claiming title to the whole, mere 
constructive possession of another, of.which he has no notice, 
can oust him from that part of which he is not in actual possession, 
a good title is no better than one which is a mere pretence. 
Judged by this test also, the defendants have failed to prove 
that adverse possession on their part has extinguished the title of 
the plaintiffs From every point of view, therefore, it follows 
that the plaintiffs are entitled to recover joint possession in the 
manner claimed. 

The learned vakil for the appellants has stated that he does 
not ask for a decree for ejectment as against the first defendant, 
who has been let into occupation of the land by the second and 
third defendants, who are co-sharers of the plaintiffs in the 
property. The plaintiffs are content to havé.a decree for declara- 
tion of title as against the first defendant and to be placed in joint 
possession as landlords along with their co-sharers. 


(1) (1903) I. L. R. 81 Calo. 897., (4) (1899) LIL. R. 27 Calc §221. 

(2) (1896) I. L. R, 24 Cale, 266. (B) (1906) 8 O. L J, 316 (831). 

(3) (1880) 70. L. B. 864. (6) 11907) I. L. B. 26 Bom, 410 (416). 
(7) (1880) 102 U. 8. 869. ° 
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The result, therefore, is that this appeal must be allowed and 
the decree of the learned District Judge reversed. The plaintiffs 
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share of the lands in dispute and will entitle them to recover 
joint possession thereof along with the second and third defen- 
dants. They will,-however, not be entitled to eject the first 
defendant in execution of this decree. 

It appears from the proceedings of the Courts below that 
a portion at any rate of the lands included in the present 
litigation is in the occupation of other persons, who are not 
parties to this suit and who apparently have encroached upon 
these lands as part of holding No. 115. It is, therefore, necessary 
to declare that the plaintiffs will not be entitled in execution of 
this decree to disturb the possession of such persons, if any, 
as are not parties to the present litigation. The plaintiffs are 
entitled to their costs in all the Courts. 


A. T. M. Appeal allowed. 


Before Mr. Fustice Brett and Mr. Fustice Mookerjee. 
JATUNI CHOWDHURANI 


= vU. 
AMAR KRISHNA SAHA AND ANOTHER. 


Land Acquisition proceedings Transfer of Property Act (IV of 1888). Scos. 88, 
90.— Decree for sale—Compensation money— Application for exsoution 
against compensation money. 

When the property covered by the mortgage was under the Land Acquisi- 
tion proceedings converted into money, the líen which was attached to the 
property was transferred to that which then represented the property, namely, 
the compensation standing to the credit of the mortgagor in the Collectorate, and 
the mortgagee is entitled to take ont in execution of a decree for sale of the 
mortgaged property, the money standing to the credit of the mortgagor in the 
Collectorate, It is not necessary for bim to obtain a further decree under Bec, 
90 of the Transfer of Property Act, 

Basa Mal v, Tajmmal Husain (1) dissented from. 

Appeal by the Judgment-debtor. 
Applieation for execution. 
The mortgagee deeree-holders sought to have their deoree 
e . 

executed» against the balance of the money standing in the 

name of the mortgagor, judgment-debtor as a portion of the 


* Appeal from Order No, 296 of 1903, against the order of Babu Jogendra 
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amount awarded by the Land Acquisition Collector as compen- 
sation for the property mortgaged. 

The facts of the case are sufficiently stated in the judgment. 

Babu Akhoy Kumar Banerji for the Appellant 

Babu Dhirendra Lal Kasigir for the Respondents. 

The judgment of the Court was delivered by 

Brett J.—This is an appeal against an order of the Subor- 
dinate Judge of Chittagong, allowing execution to proceed in 
satisfaction of a decree obtained by the opposite party against the 
present appellant. The decree is dated the 12th July 1898, and 
isan ordinary decree obtained in a suit brought by the present 
respondents to recover a sum of money due to them on a mort- 
gage. The decree directed that the debt should be discharged by 
sale of the mortgaged property. 

It appears that prior to the mortgage, a declaration had been 
issued by Government on the i9th July 1893 to the effect, that 
the property covered by the mortgage would be acquired by 
Government for the Assam Bengal Railway. The date of the 
mortgage was the 28th November 1895, corresponding to roth 
Aghrayan 1257 Maghi. In due course the property covered by 
the Government declaration including the mortgaged property 
appears to have been taken possession of by Government and 
compensation for the acquisition was awarded. There wasa 
prior mortgage on the property, and the first mortgagee brought a 
suit on his mortgage and obtained a decree, and, in satisfaction 
of that decree, sold off certain properties, which were covered by 
both the mortgages, but were other than those acquired by the 
Government. As the sale proceeds were not sufficient to satisfy 
his decree in full, he in another application for execution 
recovered the balance out of part of the compensation money in 
the hands of the Collector of Chittagong. 

The present application for execution was made in case 
No. 263 of 1902, and the decree-holders sought to have their 
decree executed against the balance of the money standing in 
the name of the appellant as a portion of the amdunt awarded by 
the Land Acquisition Collector, as compensation for the property 
acquired by Government. The present appellant (judgment- 
debtor) objected to the decree „being executed against This sum 
of money, and her contention has been, that as the decree directed 
that the mortgaged properties should be sold, and as the mort- 
gaged properties have now ceased to exist, therefore, the execu- 
tion cannot be taken out of the decree passed under section 88 


2 
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of the Transfer of Property Act, The only rémedy which, it i$ 
suggested, the decree-holders have, is to apply for a further decree 
under section 90 of the Act. 

The learned Subordinate Judge held that execution of the 
decree should proceed against the balance of the sum awarded 
by the Collector as compensation for the acquisition of the mort» 
gaged properties, and he directed that execution should proceed 
against that money in the hands of the Collector. 

The judgment-debtor has appealed, and in support of her 
appeal, three grounds have been taken. 


The first ground taken is that the decree is incapable of 


execution ; the second is, that the decree which is sought to be 
executed ought to-be strictly executed ; and the third is, that 
before the decree could be executed, the first mortgagee ought to 
have been made a party. ` 

Taking the third ground first, we can see no reason why in 
this case the first mortgagee should have been made a party. We 
understand that he was examined by the decree-holders in the 
execution case, and that from his evidence it appears that his 
decree has been fully satisfied. So far, therefore, as he is con- 
cerned he is in no way affected by the execution of the decree 
against the balance of the money standing to the credit of the 
decree-holders in the Collectorate. The first and second grounds 
practically resolve themselves into this, that'as the decree was for 
sale of the mortgaged property and a$ the mortgaged property 
has now ceased to exist in a condition in which the decree- 
holders can sell it in satisfaction of their decree, therefore, the 
decree cannot be executed, and the decreé-holder’s only remedy 
is to obtain a fresh decree under section 90 of thé Transfer of 
Property Act. In our opinion, this contention is ‘not sound, 
The suggestion seems to be that, as the mortgagor executed a 
mortgage after the declaration was made by Government fór thé 
acquisition of the properfy, he can now take advantage of his 
own fraud and compel the mortgagee to seek to recover thé 
amount of the mortgage-debt from property. other than that 
hypothecated under the mortgage-bond. In our opinion, when 
the property covered by the mortgage was, under the Land 
Acquisition proceedings, converted into money, the lien which 
was attached to the property was transferred to that which then 
represented the property, viz. the compensation standing to the 
credit of the mortgagqy in the Collectorate ; and, we can-s6e no 
reason why the mortgagee in ‘satisfaction of his decree should not 
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be allowed to take out execution against the money in. the 
Collectorate. The obvious object of section 88 of the Transfer 
of Property Act is to secure the payment of the mortgage debt 
by transforming the mortgaged property into money, and the 
mere fact that the mortgaged property has been changed into 
money by some authority other than the Court, would not, in 
our opinion, disentitle the mortgagee from recovering the amount 
of his debt out of that money, or compel him, in order to obtain 
satisfaction of his debt, to obtain a further decree under section 
go of the Transfer of Property Act. Our attention has been 
drawn to the case of Basa Mal v. Tajammal Husain (1), in 
which Mr. Justice Aikman held that in a case similar to the one 
before us, the proper remedy for the decree-holder was to apply 
under section 9 of Act X of 1870 to the Collector in order to 
obtain satisfaction of his decree out of the compensation money. 
We are unable to agree with that decision. In our opinion, a decree- 
holder is entitled to obtain through the Court which granted him 
the decree, satisfaction of that decree out of the money awarded as 
compensation on the acquisition of the mortgaged property by 
Government, that money represnting, so far as heis concerned, the 
property which was hypothecated to him, as security for the mort- 
gage-debt. Section 9 of Act X of 1870 does not in our opinion, 
apply to the case of a decree-holder seeking.satisfaction of his 
decree, but it covers the case of persons who have definite interests 
in the land acquired and seek to recover in ordinary course 
from the Collectorate their shares of the compensation money. 

In our opinion, the Subordiaate Judge was right in the view 
which he took, that the present respondents, the decree-holders, 
were entitled to take out execution of their decree against the 
compensation money forthe amount standing ta the credit of 
the appellant in the Collectorate and the objection raised on 
behalf of the appellant fails. 

In our opinion, the order of the learned Subordinate Judge 
is correct and should be upheld. We accordingly dismiss the 
appeal with costs. . e 

We assess the hearing-fee at ten gold mohurs. So far as the 
costs of the paper book incurred by the respondents in this appeal 
are concerned, we allow them a half-share omy as costs, as it has 
not been shown to our satisfaction that the printing of so many 
additional papers was necessary for the purposes of the appeal. 


A, T, M. 4 Appeal dismissed. 
(1) (1898) T, L. R. 16 All, 78. K 
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` Before Mr. Fustice Brett and Mr. Justice Mookerjee. 
MAHOMED MOSRAF 


v. 
HABIL MIA. 
Appeal-—OCivil Procedure Code (XIV of 1882), Seos, 244, 918—J «dg ment-debtor, 
objecter, 

When an application is made by the assignee of the decree-holder purchaser 
for an order under section 818 of the Civil Procedure Code, the mere fact that 
the Judgment-debtors put in an objection, does not make it an application under 
section 244 of the Oiyil Procedure Code, so as to entitle the judgment-debtor, to 
appeal against the order passed by the Court of first instance or by the Oourt 
of first appeal. 

Bhimal Das v. Ganesha Koer (1) referred to.t 

Appeal by the Judgment-debtor, opposite party. 

Application by the assignee of the decree-holder, purchaser 
to obtain possession of the property under section 318 of the Civil 
Procedure Code. 


The facts of the case are stated sufficiently in the judgment. 
Babu Prosonno Gopal Roy for the Appellant. 
Moulvi Nuruddin Ahmed for the Respondent. 


The judgment of the Court was delivered by 


- 


proceedings. The order objected to appears.te have been passed 
under section 318 of the Code of Civil Procedure, for delivery of 
possession of the property purchased under a decree. The decree 
was obtained by one Kamal Peary Dassi in 1898, and execution 
was taken out in 1901. The property was sold on the 7th 


September 1901, and the sale was confirmed on the 14th of 


December 1901. The purchaser at the sale was the decree- holder. 
In February 1902, she assigned her interest under the decree to ` 
the present respondent, and on the 27th January 1903, the 
respondent put in an application under section 318 of the Code of 
Civil Procedure, to obtain possession of the property sold. 
Amongst the objections taken in the application made by 
the judgment-debtors, the present appellants, the only important 
one for the purposes of this appeal, was, that the assignee of the 
decree conid not obtain execution, as he was their benamdar, and 


+ * Appeal from Onder No, 481 of 1908, against the order of B. B, Newbould 
Esq , District Judge of Sylhet, dated the 14th September 1903, affirming that of 
Babu Kali Prosonuo SEN Additional Subordinate Judge of Bylhet, the 
28th February 1903 

(1) (1897) 1 C. v. N, 658, 


+See Bujha Roy y. Ram Kumar (1899) I. L. R. 26 Cale. 59 — Rep, 


Brett J.—This is an-appeal arising out of a certain execution. 
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the purchase from the decree-holder had in fact, been made with 
their money. That objection was disallowed, and on the 24th of 
February 1903, the executing Court passed an order directing that 
possession should be delivered to the present respondent. 

, Against that order the present appellant appealed ; but his 
appeal was dismissed by the Court of first appeal, on the ground 
that no appeallay against an order passed under section 318 of 
the Code of Civil Procedure. d 

The appellant has now appealed to this Court, and a similar: 
objection has been taken to the appeal on the ground that no. 
appeal lies. 

The learned vakil on behalf of the appellant contends, on 
the authority of a decision in the case of Madhusudan Das v. 

Gobinda Pria Chowdhurani (1), that his objection must be taken 
to have been made in a proceeding under section 244 of the Code 
of Civil Procedure, and that the order passed disallowing his 
objection must on that account be taken to be appealable. We 
do notthink that the gontention is sound, or that the ruling to 
which he has referred, has any application to the present case. 
The application, in this instance, was clearly made by the assignee 
of the decree-holder for an order, under section 318 of the Code 
of Civil Procedure, and the mere fact that the appellant put in 
an objection to that application, would not make it an application 
under section 244 of the Code of Civil Procedure, so as to entitle 
the present appellant to appeal. In our opinion, the objection 
taken by the appellant cannot be regarded as an application 
relating to the execution of the decree ; and, we are supported in 
that view by the authority of the case of Bhimal Das v. Ganesha 
Koer (2). The learned Judges in that judgment expressly stated 
their opinion, that an application similar to the present, was not 
one relating to the execution, discharge, or satisfaction of a decree 
as no order made on it, could, in any way, affect the decree. We 
agree in the opinion expressed in that judgment, and hold that 
no appeal lies against the order passed by the Court of first 
instance or by the Court of first appeal, and we, therefore, dismiss 
the appeal with costs. 

We assess the hearing-fee at two gold mohurs. 


A. T. M. ; “s Appeal diSfhissea. 
(1) (1899) I. L, R. 27 Cale, 34. mE (3) (1897) 10, W. N, 658, 
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Before Mr. Fustice Mitra and Mr. Fustice Casperss. ; o 
"EMPEROR _ 7 (ORIMINAL. ~ 

: v. , < ‘ 1907... 
SATISH CHANDRA ROY.” June, 19. 

Sword-stlek—Arms—Indian Arms Aot (XI of 1878), Bec. 4. = 

A sword-stick is a sword within the meaning of the word “arms” in sec- 
tion 4 of the Indian Arms Act. 

The length, breadth or the form of the blade of a weapon is no criterion 
of the name of sword to be applied. Whatever can be used as an instrument of- 
attack or defence, for cutting as well as for thrusting, and is not an ordinary 
implement for domestic purposes, comes within the meaning of the Statute. 

Appeal by the Crown. 

On the 11th March 1907, the accused Satis Chandra Roy 
was found carrying a sword-stick when he alighted from a, 
Railway train at Comilla. He did not know that it was 
necessary for him to obtain a license for the overt use of a. 
sword-stick, the blade of which was two feet long, half-an-inch 
broad and keen at one edge. He was tried by the Deputy A 
Magistrate of Comilla under Sec. 19 (c) of the Indian Arms Act. 
Fhe Magistrate acquitted the petitioner on the ground that a sword- 
stick was not included in the definition of arms as given in Sec. 4 
of the Act. Against this judgment of acquittal, the Government 
of Eastern Bengal and Assam appealed to the High Court. 


The Advocate General ( Mr. O' Kinealy ) for the Crown. 

Mr. P. L. Roy and Babus Baikanta Nath Das and Gunada 
Charan Sen for the Accused, 

The judgment of the Court was delivered by 


Mitra J.—This is an appeal by the Government of Eastern 
Bengal and Assam in a prosecution under the Indian Arms Act; ° 
(XI of 1878). The question raised is one of general importance 
and it involves the interpretation of section 4 of the Act. Does 
a sword-stick come within the definition of the word “ Arms” ? 

That word, according to its definition, includes “fire arms,. 
bayonets, swords, slaggers, spears, spear- -heads and bows and 
arrows, s and also eannon and parts of arms.” The denotation is. 
neither exhaustive nor altogether happy, but we are now only. 
concerned with the words swords and daggers. - 


* Criminal Appeal No. 5 of 1907, again " the judgment of- Babu Jatindra 
"Mohan Lahiri, Deputy Magistrate of Co ated the 2nd April 1907. 
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The dagger is a weapon which in relation to its comparatively 
short blade may be considered a diminutive sword. The word: 
sword is a generic description. It is difficult as a matter of verbal 
definition to distinguish: the sword from smaller hand-weapons. 
An ordinary sword may be four or five times aslong as an ordinary 
dagger. There are also long daggers and short swords. The 
length of the blade is no criterion of the name to be applied. 
Neither will the form of the blade, nor the handle, afford any 
certain test. The breadth of the blade is also no guide. 

The shape of the sword has varied considerably in different 
countries and ages. A sword may be straight or curved, it may be 
short orlong. Whatever can be used as an instrument of attack or 
defence, for cutting as well as for thrusting, and is not an ordinary 
implement for domestic purposes, comes within the meaning of 
the Statute. It appears to us that asword-stick is a sword sheathed 
ih a cane-stick. The Indian Arms Acts of 1857 and 1860, relied 
on in argument by Mr. Roy on behalf of the accused, do not 
enable us to come to any other conclusion. Websters’ Dictionary 
referred to by the lower Court is of stillless use, as it does not’ 
mention the greatest or least length, as it was not possible that it 
should. A sword-stick with a blade two feet long is quite consis- 
tent with the generic idea of the word sword. 

We are fortified in our conclusion by the fact that in com- 
pound words, such as-sword-stick, the dominant idea is expressed 
by the first word, and a grammarian would say, that a sword-stick 
is a stick which is composed of a sword. . 

The facts are not denied. They are fully proved. The 
accused was carrying a sword-stick when he alighted from a railway 
train at Comilla. But it is clear he did not know that it was 
necessary for him to obtain a license for the overt use of a sword- 
stick. He has produced a letter, dated the 18th March 1907, 
from Rodda & Co. of Calcutta, in which they say that no license 
is necessary for the purchase of sword-sticks. But a purchase of 
a weapon and the use of it do not necessarily entail the same 
identical penal consequences under the Indian Arms Act. A. 
mistake, if any, of Rodda & Co., cannot also exonerate the 
accused from liability. 

We find the accused guilty under sectione 19(c) of the 4 Arms 
Act. Buta nominal fine will be sufficient. We sentence the: 
accused Satish Chandra Roy to pay a fine of one rupee only. 

A. T. M. e " Appeal allowed. 
\ . 2004 
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Before Mr. Justice Casperss and Mr. Justice Chatty. 


IDU MANDAL AND OTHERS CRIMINAL. 
v. "4907. ` 


THE EMPEROR.* 


Criminal Procedure Code (Aot V of 1898), Sec. 185, sub-section (3 )— Indian 
Penal Qode (Aot XLV of 1860), Secs, 99, 147— Publio servant acting 
without authority. 


lfa constable goes for search without any written authority, he does not 
under section 165, sub-section (8) of the Criminal Procedure Oode lawfully exercise 
the power of a public servant, To sucha case, section 99 of the Indian Penal 
Code has no application. That section i ae certain acts against which 
there is no right of private defence, 
The essence of section 117 of the Indian Penal Cole is that the public 
servant should exercise the power lawfully. — . 
The facts of the case are stated sufficiently in the judgment. 
Babu Dasarathi Sanyal (for Babu Bankim Chunder Sen) 
for the Petitioners. 


The judgment of the Court was as bae: 


Caspersz J.—The Rule which was originally issued for a o . 
reduction of the sentences passed upon the petitioners was dis- l 
charged by an order of the Criminal Bench, as it was constituted : 1. 
on the ọth August last. But the learned Judges directed the 
issue of a fresh Rule on the District Magistrate of Jessore to 
show cause, why the order of the Deputy Magistrate, convicting 
the petitioners under section 147, should not be set aside and the 
ground on which that Rule was issued is that, the complainant, 
the Head Constable, who went to make the search had no written 
authority from an officer in charge of a Police station. 

Section 165, sub-section (3) of the Code of Criminal Proce- 
dure expressly requires that the subordinate officer who makes 
the search must have an order in writing from his superior officer 
specifying the document or other thing for which search is to be 
made and the place to be searched. If the subordinate officer 
has no such order in writing, he clearly acts without authority. 
‘The head-constable cannot be said to have been exercising a . 
legal power to resjêt which was the common object specified in 
the charge uhdef section 147, Indian Penal Code, for which the 
petitioners have been convicted. . 


ngangga 
September, 11. 


-  * Criminal Revision No. 981 of 1907, against the order of 5, C. Mallick, Esq. 
Sessions Judge of Jessore, dated the 8rd June 1907, affirming that of the 
Deputy Magistrate of Jessore, dated the 10th May 1907. 
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In his-explanation, the Magistrate relies on the provisions of 
section 99 of the Penal Code. That section has no application 
to the facts of the present case. It contemplates certain acts 
against-which there is no right of private defence. Explanation (1) 
says that a person is not deprived’ of the right of private 
defence against an act done or attempted to be done by a public 
servant, as such, unless he knows or has reason to believe that 
the person doing the act is such public servant. The second 
explanation is to the like effect. Here,- however, the public 
servant was not acting as such. He had no authority to conduct 
the search. 

There is no conviction for causing hurt to or assaulting 
the head-constable ; the conviction under section 147, Indian 
Penal Code, is clearly unsustainable. We make the Rule absolute, 


and we direct that the petitioners be discharged. : 


ATM I EM | Rule made absolute. 


Before Mr. Fustice Mitra and Mr. 9 ustice Fletcher. 
ABINÁS CHANDRA BHATTACHARJEE 


V. 


KING-EMPEROR.* 


Confiscation of prers--Indiam Penal Code (Act XLV of 1860), Seo. 14 A.— 
Oriminal Procedure Code (Act V of 1898), Seo, 517 —" Commission of an 
offence", whether press, used for— Magisirate, power of — Press, confiscation of. 

Confiseation of property may be ordered either under section 121 or section 
122 of the Indian Penal Code, but there is nothing in section 124A of the Indian 
-Penal Code which authorises a Magistrate to confiscate the property of an accused, 

Section 517 of the Code of Oriminal Procedure has reference to cases of 
offences relating to property or relating to documents eg., where the Court 
directs, as in cases of theft or criminal misappropriation or offences of similar 
description, that the property which is stolen or misappropriated be restored to 
fits owner. The words “ which has been used for the commission of any offence" 
"n section 517 of the Criminal Procedure Code refer to cases of the same nature, 
4,é. to instruments like gung or swords produced in Court, The Magistrate has 


_-under section 517, power to give directions as to deposit of property or instru- 


menta produced in Gourt and not direot forfeiture. 

. The offence under section 124A of the Indian Penal Code consists in publi. 
cation.. The printing press in which seditious mafters, punishable under section 
394A of the Indian Penal Code have been printed cannof te used for tisescommis- 
sion of an offence within the meaning of section 124A of the Indian Penal Code 
in the same way as a gun, sword or dagger, rs T 


^ 


- —* Criminal Revision No, 894 of 1907, againstthe ordet ot the Chief pre 
.dency Magistrate of pid dated the 24th July. 1907, 
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The facts of the case are sufficiently stated in the judgment. 

Mr. 4. Chowdhury and Babu Narendra Nath Sett for the 
Petitioner. U 

Mr. Gregory ( Offg. Standing Counsel) for the Crown. 

The judgment of the Court was delivered by 

Mitra J.—This isa Rule calling on the Chief Presidency 
Magistrate of Calcutta to show cause why his order, dated the 
24th July last, directing that the Sadhana Printing Press be 
confiscated, should not be set aside on grounds Nos. 1, 2, 3 and 4 
taken in the petition before us. 

One Bhupendra Nath Dutt was prosecuted under section 
124A of the Indian Penal Code for the publication, in the issue 
of the newspaper called $usantar of the 16th June 1907, of 
matters which, it was alleged, attempted to excite disaffection 
towards the Government of India. He was convicted on the 
24th July 1907 and was sentenced to rigorous imprisonment for 
one year. The Sadhana Printing Press which, it was alleged; 
was used for the purpose of the printing of the ¥ugantar 
of the 16th June was also directed by the said Magistrate to be 
confiscated. On the 26th J uly an application was made to the 
Chief Presidency Magistrate by the present petitioner for an 
order directing that the execution of the order of the 24th July 
for confiscation might be suspended on the grounds that the press 
belonged to him and not to Bhupendra Nath’ Dutt, and that it 
was not used for the publication of the. }ugantar of the 16th June. 
Thereupon the possession of the press was directed to be taken 
by the Police pending orders of this Court. Do 

The present application has been made on the grounds, first, 
that the order was made without any notice to the petitioner 
and without any evidence showing that the Fugantar newspaper 
of the 16th June was printed in his press and, second, that the 
Magistrate had no jurisdiction under section 517, Code of VES 
"Procedure, to direct a confiscation. 

The allegations of fact made in the sworn petition now before 
us have not begn traversed by any counter affidavit, and we should 
deal with the case on the footing that the petitioner is the 
proprietor of the Sadhana Printing Press and it was not used fór 
the publication of the Fugantar of the 16th June. The evidence 
recorded in 'the* case against Bhupendra Nath in which the 
petitioner was not a party is not of much value. 

Without, however, entering into facts and upon the ground 
-of want of notice, we are of opinion that the; order fdr 
confiscation i is etroneous. ' 
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An order for confiscation of property can be made under 
certain sections of the Indian Penal Code. Section 62 of that 
Code deals with forfeiture of property or forfeiture of rents and 
profits of moveable or immoveable property in respect of offenders 
punishable with death, transportation vor imprisonment. It says, 
'" whenever any person shall be convicted of any offence for which 
he shall be transported or sentenced to imprisonment for a term 
of seven years or upwards, the Court may adjudge that the rents 
and profits of all his'moveable and immoveable estate during the 
period of his transportation or imprisonment, shall be forfeited to 
government." In the present case, the accused Bhupendra Nath 
was convicted and imprisoned for one year only and section 62, 
therefore has no application. Confiscation of property may be 
ordered when a conviction takes place either under section 121 or 
section 122 of the Code, but there is nothing in section 124 A 
which authorizes a Magistrate to confiscate the property of an 
accused. 

Section 517 of the Code of Criminal Procedure, which is 
relied on by Mr. Gregory on behalf of the Crown, refers to the 
disposal of any property or any document which is produced 
before the Court or in the custody of the Court or regarding 
which any offence appears to have been committed. The last 
words of the section may give some Scope to the contention 
of Mr. Gregory, namely, the words " which has been used 
for the commission of any offence.’ The provisions of this 
section appear to us, however, to have reference to cases 
of offences relating to property or relating to documents, 
eg., where the Court directs, as in cases of theft or criminal 
misappropriation or offences of similar description—that the 
property which is stolen or misappropriated be restored to its 
owner, The last words of the section must refer to cases of the 
same nature, £e, to instruments like guns or swords produced in 
Court. The Magistrate has under section 517 power to give direc- 
tions as to disposal of property or instruments produced in Court 
and not direct forfeiture. The explanation to section 517 says 
that the “property” mentioned in sub-section Qj of section 517 
' includes the case of property regarding which an offence appears 
to have been committed, not only such property as bas been 
originally in the possession or uifder the controkof any party, but 
also any property into or for which the same may have been 
converted or exchanged, and anything acquired by such conversion 
or exchange, whether immediately or otherwise." "The reference 


9 
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is obviously to property stolen or appropriated by criminal mis- 
appropriation or breach of trust or offences of the same kind. 

We are also of opinion that the press could not be said to 
have been used for the commission of the offence in the same 
Way aS a gun, sword, or a dagger. The offence was publication 
and not printing, and the press is a remoteinstrument. We 
accordingly set aside the orders of the Chief Presidency Magistrate 
complained of, so far as they affect the present petitioner, and 
direct that the press be restored to him. 


A. T. M. Rule made absolute, 


Before Mr. Justice Caspersa and Mr. Justice Chitty. 
TILAKDHARI DAS AND ANOTHER 


v 


THE EMPEROR.* 


Criminal Procedure Code (Act V of 1898), Beca, 233, 587—Joinder of two 
offences in one charge, legality— Different offences—Trial, separate, 
A joinder in one charge of two offences committed on one and the same 


date is an illegality which vitiates the trial and is not covered by Sec. 587 
of the Criminal Procedure Code, 


Johan Subarna v. King Emperor (1) and Gul Mahomed Sircar v, Okekaru 
(2) followed. . | 

There should be a separate charge for each distinct offence as provided by 
Sec, 288 of the Criminal Procedure Code, a 


Where two persons, being accnsed of different offences committed in 
different transactions relating to different persons, they should be tried 
separately, l 

Quare: Whether the rule laid down in Subrahmania Ayyar v. King- 
Emperor (8) is not carried too far by the decisions in the cases of Gul 
Mahomed Sircar v. Cheharu (2) and Johar Bubarna v. King- Emperor (1)? 

The facts of the case are stated sufficiently in the judgment. 

Babu Dasarathi Sanyal for the Petitioners. C. A. V, 

No one appeared for the Crown. 


The judgment of the Court was as follows : 


Caspersz J.—This is a Rule calling upon the District 
Magistrate to* show cause why the convictions and sentences 
passed on the petitioners should not be set aside. 'The Rule is 
expressed in! general terms, but the learned vakil, who appears 
in support of it, Has informed us that he put forward arguments 


* Criminal Revision No. 943 of 1907, against the order of H, E. Ransom Esq, 
Sessions Judge of Darbhanga, dated the Ist July 1907, affirming that of 
7 T. oe Baq. Bub-Divisional Magistrate of Madhubani, dated the 18th 

une i . 


(1) (1805) 20.1, J, 618. (3) (1805) 10 C. W, N, 58. 
) (1901) I, L. R. 25 Mad, 61; L, R, 28 I. A. 337, 
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on three questions of law; namely, frst, the misjoinder of: 
charges in the trial before the Court of first instance ; secondly, 
the absence of evidence to show that one of the petitioners, the 

patwari Tilakdhari Das, had any dominion over the property’ 
alleged to have been embezzled, and //zrd/y, the error on the part- 
of the learned Sessions Judge in relying on statements made in- 
Court by the petitioners as evidence of their dishonesty. 

. The alleged facts, shortly, are these. The petitioners were 
in the employ of the Durbhanga Raj, Tilakdhari being the pat- 
wari, and Chuman Misser, a seth raiyat. It was the duty of the 

petitioners to collect rents from ralyats and to account for their 

collections. They collected three sums of money, namely, 

Rs. 2-I2 annas from a tenant, by the name of Kirti Jha, and 

Rs. 6-4 annas and Re. 1-4 annas from another tenant, called 

Bhatoo Thakur, all the three items being collected on one and 

the same date, the 3oth Bhadra, 1312. The Sub-Divisional 

Magistrate of Madhubani convicted the petitioners under section 

408, Indian Penal Code,in respect of all the three items, and 

sentenced each of them to suffer eighteen months rigorous, 
imprisonment on the general charge. 

-The learned Sessions Judge found, with regard to the item 
of Rs. 2-12 annas, said to have been collected from Kirti Jha; 
that the evidence was not sufficient, but only made out a case of 
strong suspicion. He accordingly appears to have acquitted the 
petitioners with regard to this item ; but observing that the three 
items of defalcation had been treated as forming the subject of 
of one charge, and the total punishment of eighteen months 
rigorous imprisonment not being excessive, he affirmed the con- 
victions and sentences and dismissed the appeal. 

. The charge against the petitioners was as follows :—" That, you, 
on or about the 3oth Bhadra, 1312 F. at Pariharpur, being in the 
service of the Maharaja of Durbhanga; and entrusted with the duty 
of ‘collection of rents from his raiyats of Pariharpur, and' being in 
charge of the collection of monies, dishonestly misappropriated 
three sums of collection money, vez. (1) Rs. 2-12 gealized from 
Koiti Jha, (2) Rs. 6-4 annas from raiyat Bathu Thakur, and (3), 
Re. 1-4 annas realized from raiyat,Bathu Thakur on the 3oth Bhadra, 
1312 as shown in three receipts, and thereby cofamitted an offence 
punishable under section 408 of the Indian Penal Code and within 
my cognizance, and I hereby direct, that you be tried on the said 
oharge." This was the only charge against,the petitioners. The 
learned vakil has argued on the authority of the case of Budhat 
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Serbh v. The Empetor (1), that the trial of the two petitioners was 

bad for mis-joinder, under section 239 of the Code of Criminal 

Procedure, and he has also urged that the one charge, including 

the three items, should have been framed as three separate charges. 

In support of this latter position, Babu Dasarathi Sanyal has relied 
on the case of Johan Subarua v. King Emperor (2, where the 
learned Judges (Rampini and Mookerjee JJ.) in considering a 
similar point, held that a joinder in one charge of two offences 
committed on two successive dates is an illegality which vitiates 
the trial and is not cured by section 537, Code of Criminal Proce- 
dure. The same view was adopted, by Pargiter and Woodroffe JJ. 
in Gul Mahomed Sircar v. Cheharu Mandal (3), where the two 
acts of extortion imputed against the accused were committed on 
one and the same day. 

The authorities we have cited doubtless carry the rule laid 
down by their Lordships of the Privy Council in the case of 
Subvamania Lyar v. King Emperor (4), to an extreme length. 
But we are not prepared, as at present advised, and in a case which 
has not been fully argued, to dissent from the cases to which our 
attention has been called. 

We are of opinion, that the irregularity in the procedure of 
the Sub-Divisional Magistrate is not an irregularity such as can be 
cured by the provisions of section 537 of the Code of Criminal 
Procedure. We rather think that the irregularity has in fact 
occasioned a failure of justice, and that the petitioners should be 
retried on charges properly framed. "There should bea separate 
charge for each distinct offence as provided by section 233 of the 
Code. Then the two petitioners, being accused of different offen- 
ces, committed in different transactions relating to different ralyats, 
should be tried separately, though, of course one trial may be 
commenced immediately after the other, and the judgments in 
the two cases may be delivered one after the other. 

In the view we have adopted, we express no opinion on the 
other grounds taken before us on the hearing of this Rule. 

The Rule js made absolute. The petitioners must be dis- 
charged, but they will be retried by some other Magistrate in the 
District to be named by the District Magistrate of Durbhanga. 


A. T.M a 5 Aule made absolute. 


+ 


(1) (1905) 33 Calc. 292, (8) (1905) 10 O. W, N. 63. 
(2) (1905) 10 O. W. N. 620. — (4) (1901) 28 L A. 257; I. In R. 25 Mad. 81. 
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Before Mr. Tustice Mitra and Mr. justice Fletcher. 
RASHBEHARI LAL MANDAL AND OTHERS 


V, 


THE EMPEROR. 
Commitment order, quashing of—Criminal Procedure Code (Act V of 1808), 
sections 215, 4389— High Court, powers of-—Sece, 213, 914, 477, 478, 486. 


Section 215 of the Criminal Procedure Code bars the revision by the High 
Court of an order of commitment made under sections 218, 214, 477 and 478 
of the Criminal Procedure Code, except on a point of law. But where a commit- 
ment order has been made under section 486 of the Criminal Procedure Code, the 
High Conrt has full jurisdiction to enter into the facts and to consider the 
propriety of the order of commitment. i 

Harbans Singh v. Fakir Das (1), Pirthi Chand v, Sampatia (2), Queen- 
Empress v. Namdev Satraji (3) and Re Kalyan Singh (4) referred to and followed. 


Application to set aside an order of commitment. l 

Mr. Jackson and Babus Hara Prasad Chatterji, Joy Gopal 
Ghosa and Sarat Kumar Mitra for the Petitioners. 

Mr. Douglas White for the Crown. 

The facts appear sufficiently from the judgment. 

[Mirra J.—The two questions that arise are (1), how far 
does section 215 preclude our going into the facts, and (2), to what 
extent can we enter into the facts under section 439 of the Criminal 
Procedure Code ?] i : 

Mr. WHITE referred to the following cases. Harbans Singh 
v. Fakir Das (1), Pirthi Chand v. Sampatia (2), Queen- Empress 
v. Namdev Satvajt (3), Re Kalyan Singh (4) and Emperor 
v. Varjvan Das (5). 

[Mitra J.—You do not shew cause.] 

Mr. WnuürrE.—My instructions are not to do any such thing. 

- Mm. JAcksoN.—The case is wholly unnatural and improbable. 

Mn. JACKSON was stopped by the Court, Mirra J. inti- 
mating that they would go through the papers and hear him 
if necessary. 

C. A. V, 

The judgment of the Court was delivered by 


a 
Mitra J.—The petitioners, Rash Behari Lal Mandal, Bhai 
Lal Singh, Nirdhan Singh and Bahuran Kamat were charged with 
* Criminal Revision No, 942 of 1907, against the ordegof H. Alangan E 
District Magistrate of Monghyr, dated the 29th July 19074 e is 
(1) (1902) 7 C. W. N. 77. (8) (1887) I. L. R, 11 Bom. 872. 
(2) (1908) 7 O. W. N. 827, (4) (1899) I, L. R. 2] All. 965. 
(5) (1902) I. Ly B. 27 Bom” 84, 
REPORTER'S NOTE—See also Muthia v. Emperor I, L, R, 80 Mad. 225, 
» 6 
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having committed on the night of the 14th November 1906, the 
offences of rape and dacoity, under sections 376 and 395, Indian 
Penal Code, at a village within the jurisdiction of the Sub- 
Divisional Magistrate of Madhepura in the district of Bhagalpur. 
The inquiry was proceeding in the Court of the Sub-Divisional 
Magistrate of Madhepura, when on the application of the peti- 
tioners to this Court, the Court directed a transfer of the case 
from the Court of the Sub-Divisional Magistrate of Madhepura to 
the District Magistrate of Monghyr to be tried by himself or by 
some other competent Magistrate, subordinate to him. The 
District Magistrate of Monghyr directed Babu Sarat Chundra 
Chatterjee, one of the Deputy Magistrates, subordinate to him, 
and exercising first class powers, to hold the preliminary inquiry. 
On the 3rd June 1907, the Deputy Magistrate discharged the 
petitioners under section 209, Criminal Procedure Code, being of 
opinion that the case instituted by the complainant was false, 
that the witnesses for the prosecution had made false statements 
and that the story told by them was in many respects improba- 
ble. Thereafter, an application was made to the District Magis- 
trate of Monghyr under section 435 of the Code for a revision of 
the order of the Deputy Magistrate, and on the 29th July 1907, 
the Magistrate directed under section 436 of the Code that the 
petitioners should be tommitted to the Court of Sessions at 
Bhagalpur for trial on the charges of rape and dacoity and 
abatement thereof. The present application was made to us on 
the 12th August for an order to set aside the order of the District 
Magistrate, directing the commitment of the petitioners. On 
that date we issued a Rule calling on the District Magistrate to 
show cause why his order of commitment should not be set aside 
on the ground that it was not supported by the evidence. 

Notice of the Rule was received by the District Magistrate of 


Monghyr on or about the 14th August. The record was on that 


date in the Court of the Sessions Judge and the Sessions Judge, 
despatched the record to this Court on the 15th. On the 21st 
August, the Crown entered appearance in the case. 

The Rule was fixed for hearing on the 26th August, and there 
was ample time for counsel on behalf of the Crown to prepare 
himself to show capse or that date. On the 21st August, however, 
the District Magistrate of Monghyr wrote to the Registrar of this 
Court for the return of the record to his office, so that he might 
show cause against the Rule issued by us. The petitioners, how- 
ever, had filed printed copies of thé record, and on the.23rd August 


& " Ed et é 
e 


161 
CRIMINAL. 

1907, 
d 

Rashbehari Lal 

Mandal 
t. 
The Emperor, 


Mitra, J, 


- 


oR 


269 
GhrIMINAL) 
1997. 
ptm 
Rashbehari Lal 
Mandal- 
T. = 
The Emperor: 


Akira, Je 


Brem mem. 


«e 


THE CALCUTTA LAW JOURNAL. (Voi. VE. 
the necessary number of copies was after comparison supplied to 
the Remembrancer of Legal Affairs. We did not, therefore, direct’ 
that the record should be sent to the office of the District Magis- 
trate, but directed that a copy of the paper book should be sent. 
It was also unnecessary to send back the' record, as the Crown had 
already entered appearance and intended to show cause by 
counsel, and in fact counsel had been supplied with a printed: 
copy of the record. : 

On the 26th August, an application was made to us by the: 
Deputy Legal Remembrancer, who appeared to show cause for 
the postponement of the case for a fortnight, but the application 
was opposed by the counsel for the petitioners, and as ample time 
had already been given- to show cause, we declined to postpone 
the case except for one day. The case came on for BAUM before 
üs ón the 27th instant. 

The Deputy Legal Remembrancer practicaly declined to' 
show cause, but on questions put by us, he stated that this Court 
has full jurisdiction to deal with the case on facts and to consider 
the propriety of the order of commitment made by the District 
Magistrate. The authorities to which he refered in support of 
his view are Harbans Singh v. Fakir Das (1), Pirthi Chand Lal 
v. Sampatta (2), Queen Empress v. Namdev Satvajt (3), and Re. 
Kalyan Singh (4). The law on the subject seems to us to be quite 
clear; section 215, Criminal Procedure Code, bars our reviewing 4 
commitment made under sections 213, 214, 477 and 478 except on 
a point of law, but it does not bar our revising under section 439; 
á commitment order made under section 436, Criminal Proceduré 
Code. Under section 439 of the Code, we have all the powers of 
an appellate Court. 

The only matter to which the Deputy Legal Remembrancet 
diew our attention is that there is nothing to show that the evi- 
dence of Bharosi Dusadh was admitted by the Deputy Magis- 
trate.. We shall presently deal with this piece of evidence. The 
Deputy Legal Remembrancer declined to enter into the facts 
of the case and left the case in our hands, We accordingly 
reserved our judgment in order to go through the evidence and 
to decide without the help of the counsel for the Crown, the ques- 


tion of the propriety of the order made by the Distritt Magis- 
trate of Monghyr. 
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_. (1) (1802) 7 C, W. N. 77. (3) (1882) T. L. R. .11 Bom 872. o 
(2) (1908) 7 0. W. N. 227. 


(4) (1899) I. L B 91 All, 265, 
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We have gone through the evidence, and after a: careful consi- 
deration of the reasons given respectively by the Deputy Magis- 
trate and the District Magistrate, the conclusion we have arrived 
at is that a Prima facte case for commitment has not been made 
out. The Deputy Magistrate entered fully into the evidence, and 
apart from the discrepancies in the statements of the witnesses, 
he came to the conclusion that a prima facie case of rape and 
dacoity was not established, inasmuch asthe story told by the 
witnesses for the prosecution was absurd on the face of it. He 
was also of opinion that the witnesses had deliberately made 
false statements on various points. The learned District Magis- 
trate has not sufficiently considered the question of probabilities. 

The only point, as we have said, relied on by the Deputy Legal 
Remembrancer is that the deposition of Bharosi Dusadh at whose 
house the family of the complainant took refuge after they were 
driven from their house, was not accepted in evidence. Bharosi 
Dusadh was examined at Madhepura before the case was trans- 
ferred to Monghyr, and he died before he was cross-examined. 
The public prosecutor tendered his evidence before the enquir- 
ing Magistrate at Monghyr. It does not appear from the 
record whether the evidence was admitted or not, but there is 
nothing to show that the evidence was rejected, and even if it was, 
the evidence was not that of an eye-witness, but of one who 
could corroborate the women who, it is allegéd; were raped. The 
witness however, was not cross-examined, and it was no fault of 
the accused that he was not cross-examined. We have read 
that evidence and treated it as part of the record, and we are of 
opinion that it is not of any value and is not sufficient to out- 
weigh the imperfections and improbabilities in the- evidence for 
the prosecution. 

The very revolting nature of the offence, or more accurately, 
the offences of rape alleged to have been committed by six men 
on three women, by two men successively on each woman, near 
: to and in the presence of each other and in the presence of the 
landlord of thẹ women and the master of the men, at a com- 
paratively early part of the night, carries with it the insignia of un- 
naturalness, and highly cogent evidence is, therefore, necessary to 
support the chargeg?*undér section 376 of the Indian Penal Code. 
-Some of the” pefsons accused of the commission of the alleged 
offences belong to high castes, and this fact adds to the character 
of improbability of the stpry for the prosecution. That the accused 
Rash Behary Mandal would be personally present at the scene, 
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having walked at night from his own residence to the house 
of a Dusadh, situated at some distance, at night is also ex- 
tremely improbable. There was no necessity for his presence and 
his stay at the place fora sufficiently long time to witness the 
robbery which the prosecution alleges followed the offences of 
rape. Sundry things not of much value were taken away and 
were most unaccountably returned notwithstanding that most 
of the things were not identifiable. The circumstantial evidence 
which might support the statements of the women, who are 
alleged to have been raped and of the eye-witnesses is want- 
ing. The place where the offences are said to have been commit- 
ted did not show signs of violence, and the persons of the women 
were not medicaly examined for the discovery of marks of vio- 
lence in the commission of the offences of rape. The women 
declined to be medically examined. The backs.of two of the 
women did not show even a scratch. The first information gave 
thestory of rape on an old woman, but it was too absurd to be 
supported by evidence and was abandoned in Court. The inconsis- 
tency between the first information and evidence might be ex- 
plained, and an explanation has been attempted to be given, but a 
considerable amount of discredit attaches to the entire story on: 
account of such serious discrepancy. 

The case for the prosecution rests almost entirely on an oral 
evidence which was disbelieved by the Court which was in the 
most advantageous position of testing the credibility of oral evi- 
dence. If Rash Behary Lal had been ‘actuated by a desire of 
satisfying his lust, his presence at the scene could be accounted 
for. But a mere desire of revenge at the elopement of a woman 
of his own class with Laturan and at the persistency of Kunji, 
one of Laturan’s relatives, to stand his surety when Laturan 
was charged with the commission of theft, are not in them- 
selves sufficient to move a man of position and wealth to do 
personally what the prosecution alleges he did. These matters 
have been carefully dealt with by the Deputy Magistrate, . 
and the District Magistrate has not given thee weight which 
they deserve in testing the credibility of oral evidence. The 
oral evidence, apart from the improbabilities of the prosecu- 
tion story, is highly unsatisfactory. The Disfsict Magistrate has 
based his conclusion on the assumption of the fruthfulness of the 
witnesses for the purposes of the preliminary inquiry before 
commitment, but in dealing with the evidence he had to consider 
whether a prima facie case had been made out, and to perform in 
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the position of an appellate Court as nearly the same duties as 
the Magistrate who had held the preliminary inquiry. It has 
been repeatedly held by the superior Courts in India that a Magis- 
trate holding a preliminary inquiry would not exceed his jurisdic- 
tion, if he examines the credibility of testimony and should not 
commit a person for trial in the Sessions Court, if he be of opinion 
that notwithstanding direct evidence, the case is improbable and 
the evidence unreliable. 

Kunji, the complainant, and Gopal did not enquire who raped 
each of the women, though they had ample time to do so, and the 
matter was left to the woman themselves for development at a 
later stage. In other points of their evidence they show evident 
signs of fabrication. Gopal Dusadh is as unsatisfactory as Kunji. 
He heard the order given by Rash Behary Lal and heard cries of 
the outraged women, but it is curious that none of the neighbours 
came to help or heard the cries. Rash Behary Lal might be in- 
fluential, but that would be no reason for people not coming there. 
None of the neighbours was examined before the Deputy Magis- 
trate. Gopal also contradicts the women on material points. 
The Dusadhins, Rania. Bhagia and Bhikni, the women alleged to 
have been raped, stand uncorroborated. The story told by 
Lakhia is absurd on the face of it. The other witnesses are not 
of much importance. M. 

The credibility of the testimony of the prosecution witnesses 
must also be considerably shaken by the fact of police control 
over them throughout the investigation and inquiry. 

On the whole, we are of opinion that the reasons given by 
the District Magistrate for setting aside the order of the’ Deputy 
Magistrate are insufficient, that he has not sufficiently met with 
the reasons given by the latter for discharging the accused and 
that this is not a casein which a commitment to the Court of 
Sessions should have been directed. 

W'e accordingly set aside the order of the District Magistrate, 
-and upholding the order of the Deputy Magistrate, we direct the 
petitioners be discharged. 

N. K. B. Rule made absoluce. 
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PERSE Lord Macnaghten, Lord Davey, Sir Andrew Scoble 
and Sir Arthur Wilson. 


BAIRANGI SINGH AND ANOTHER 
v. 


MANOKARNIKA BAKHSH SINGH.” 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OupH.] 
Hindu | Law—Suecession, — Custom— Hindwus of Bhale Sultan Chhattris— 
Kaolusion of daughters and their issves—Mitakehara Lau—Alienation by 


widow— Consent of reversioners—Rule as to quantum of consent— Consent 
obtained after exeontion of alienating deed. 
Among the tribe of Bhale Sultan Chhattris, it is the custom, that daughters 
and their issue are excluded from succession to the separated estate of their father. 
Under the Mitakshara law, a widow has power to alienate her deceased 
husband's estate with the consent of her husband's kindred, and ordinarily the 
consent of the whole body of persons constituting the immediate reversioners 
at the time should be obtained, though there may be cases in which especial 
circumstances may render the strict enforcement of this rule impossible, It is 
jmmaterial that the consent is obtained after the execution of the deed, 
Radha Shyam v. Joy Ram (1), approved,  * 
Rampal Hai v, Tula Kwari (2), over-ruled. 
Nobo Kishore Sarma Hoy v. Hari Nath Sarma Roy (8), Marudamuthy 
Nadan v, Srinivasa Pillai (4), and Vinayak v. Goriad (5), referred to. 


Appeal from a decree of the abové Court (March 6, 1900), 
affirming a decree of the District Judge of Rae Bareli (January 
23, 1899). 

Sitla Bakhsh Singh, a Hindu of the tribe of Bhale Sultan 
Chhattris was the absolute owner of the property in dispute, an 
estate comprising the villages of Karnai, Pindara, Rampur, 
Surpur, Misirpur and Ramnagar, and shares amounting to 5 annas 
4 pie in each of the villages of Kishndaspur and sth Sarastigir, 
all being situate in the District of Sultanpur. The appel- 
lants claimed to recover possession of the said estate as next 
heirs to Sitla Bakhsh Singh, who died prior to the annexation 
of Oudh, leaving him surviving a widow, Daryao Kunwar, and 
two daughters, Janga Kunwar and Jagrani Kunwar. The widow 
succeeded to possession of the estate. 

[* Reported by J. M. Parikh, Esq. Barrister-at-Law, London.] 


(1) (1890), I. L. B 17 Calc. 806. * (8) (1884) I. L, R, 10 Cale, 1102, 
(2) (1888) I, L, R, 6 All. 118, (4) (1897-8) I, L. R. 21 Mad. 218. 
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Kunwar for Rs. 1,000. On the same date she sold the villages of 
Misirpur and Mansahpur te the same person for Rs. goo and 
Rs. 1,000 respectively, mutation of names in the Revenue 
Registers was effected in favour of the purchaser, Maheshar 
Bakhsh Singh. 

In 1873, Matadin Singh, the father of the appellants, Bajrangi 
Singh and Jagdamba Singh, instituted a suit against Daryao 
Kunwar to obtain a declaration that the said deeds dated 
October 21, 1872, should be cancelled and set aside. On appeal 
to the Court of the Judicial Commissioner, that suit was dismissed 
on May 6, 1872, on a technical ground of the insufficiency of the 
amount of Court-fees on the plaint. 

On July 24,1875, Daryao Kunwar sold for Rs. 9,000, the 
remaining portion of the estate to Maheshar Bakhsh Singh, who 
was placed in possession and whose name was duly entered in the 


Revenue Registers. 


In 1876, Janga Kunwarve: one of the daughters of Sitla Bakhsh, 


- brought a suit against her mother Daryao Kunwar and her 


brother-in-law Maheshar Bakhsh Singh for a declaratory decree 
that she was entitled to succeed to half her father's estate and 
for the cancelment of the said deeds of alienation. On August 
25, 1876, that suit was also dismissed, reserving the plaintiff's right 
to put forward her claim on the death of her mother. 

On May 4, 1877; Sheo Bakhsh Singh, Sheo Narain Singh, 
Sukh Mangal Singh, Sheo Dayal Singh and Baijnath Singh, the ` 
nearest reversionary heirs to the estate of Sitla Bakhsh executed 
a deed by which they expressly ratified and confirmed the said 
deeds executed by Daryao' Kunwar. The first four of these 
reversioners died without issue during the life-time of Daryao 
Kunwar and the fifth Baijnath Singh, was the father of the 
plaintiff Mahpal Singh in this suit. - 

On January, 29, 1878, Janga Kunwar and Matadin Singh, 
the father of the appellants and Hanuman Singh, executed a 
deed, the terms of which were identical with those of the deed of 
May 4, 1877. It ran as follows :— e 

“We, Musammat Janga Kanwar, daughter of Thakurain 
Daryao Kanwar, wife of Sitla Bukhsh Singh, and Mata Din 
Singh, son of Chandika Bukhsh Singh, and Hanuman Singh, 
son of Sakat Singh, zemindars and residents of Village - Pindara 
Karnai, Tahsil Musafirkhana, District Sultanpur, do hereby 
declare that whereas we, the declarants, egecutants of this deed 
of agreement and our heirs, are in the enjoyment of sound health 
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and unimpaired intellect, we, without persuasion by others and 
with our own consent, for the purpose of abandoning our shares, 
do hereby record in respect of our rights, both external or 
internal, which we or our heirs hold at present or the descendants 
of our family may acquire in future in the single Mahal of Kishun- 
daspur and Muth Saraswatigir to the extent of 5 annas 4 pies 
and in the entire villages of Pindara Karnai, Rampur, Ramnagar, 
Mansahapur, Misirpur, Surpur, Kashipur, and Chak Barhauna, 
hamlet of Manshapur, which the ancestors of the declarants sold 
on the first of Rabi-us-sanz, 1256 Fasli, with all the external and 
internal rights, which may be called property, at present or be so 
named in future, to Thakur Sitla Bukhsh Singh, husband of 
Musammat Daryao Kunwar ; now as Musammat Daryao Kunwar 
has sold the said shares together with the aforementioned villages 
by two registered sale-deeds, one, dated 21st October 1872 for 
Rs. 2,900 and the other, dated 24th July 1870 for Rs. 9,000, total 
Rs. 11,900 for payment of the Government Revenue and 
defraying costs to be incurred in conducting suits pending in the 
Settlement Court and against Raja Man Singh, to Babu Maheshar 
Bakhsh Singh, son of Babu Zabar Singh, her son-in-law and male 
heir, resident of village Rajapur, hamlet of Sahmaupur, Pargana 
Mohanganj, District Rae Bareli; although a decree has been 
passed forthe proprietary right of the said villages and shares 
against the Government from the Court of the Settlement Officer 
on the 13th of October 1865; we and our heirs being much 
pleased and satisfied, have, by way of further precaution, executed 
this deed of agreement, so that we, the declarants, may get no 
opportunity of interfering expressly or impliedly with the acts, 
conducts, and writings of the said Thakurain and the Babu, either 
at present or after the demise of the said Musammat, because we 
all have given our full consent to all those sale deeds, which the 
said Thakurain has executed in favour of the Babu and will ever 
remain so satisfied. And after the death of Thakurain, we shall 
make no claim against the Babu on account of the movable and 
immovable property owned by her ; hence we have executed this 
deed of agreement, so that it my serve as an authority and be of 
use in time of need." 

Dazyao. Kungar died on August 6, 1892, and Maheshar 
Bakhsh Singh tied on April 23, 1893. By an order made on 
june 28; 1898, “the Deputy Commissioner of Sultanpur directed 
the name of the respondent Manokarnika Bakhsh Singh, son of 
Maheshar Bakhsh Singh „and Jagrani Kunwar, to be entered-in 
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the Revenue Records and placed him in possession of the estate 
in dispute. , 

On February 17, 1894, Mahpal Singh and Jagadamba Bakhsh 
Singh instituted the present suit against Manokarnika Bakhsh 
Singh.in the Court of the District Judge of Rae Bareli. By an 
order dated July 30, 1895, Bajrangi Singh was added as plaintiff ; 
and Mahpal Singh having died pendente lite, the suit was con- 
tinued by Bajrangi Singh and Jagadamba Bakhsh Singh alone, 
who were substituted on the record as representatives of Mahpal 
Singh. 

The plaint set out the pedigree already given above, and 
alleged that the plaintiffs were the next heirs to Sitla Bakhsh 
Singh on the death of Daryao Kunwar. The sale deeds executed 
by the widow in favour of Maheshar Bakhsh Singh were referred 
to and it was pleaded that they were not executed under circums- 
tances which would bind the reyersioners. The properties 
claimed were not only the said villages, but also certain movable 
property, as per list annexed to the plaint, and the relief sought was 
possession of the said immovable and movable properties, together 
with mesne profits and costs. It was further contended that 
daughters and their issue were excluded from succession by the cus- 
tom of Bhale Sultan Chhatttis tribe, to which the parties belonged. 

In defence, the respondent filed a written statement. The 
pedigree asserted by the plaintiffs was denied, and it was also 
denied that they were the next heirs to the estate. It was 
alleged that the succession was governed by the ordinary Hindu 
Law, and not by custom. It was pleaded that Daryao Kunwar 
had an absolute estate in all the property in the suit except one 
house and that the suit was barred by limitation. As to the 
movable property, the respondent set up a title by Will executed 
by Daryao Kunwar on November 18, 1887. It was lastly con- 
tended that the sale deeds executed by Daryao Kunwar were 
binding on the plaintiffs, not only because of the circumstances 
under which they were executed, but also in consequence of the 
afrmance of the said deeds executed by Baij Nath Singh and 
Matadin Singh on May 4, 1877, and January 29, 1878, 
respectively. 

Of the issues joined, it is necessary to ment$on here onJy two : 
(1) Whether the custom excluding daughters *nd' their issue 
from succession had been proved ? and (2), whether the sale deeds 
executed by Daryao Kunwar were Paang ON the plaintiffs under 
the circumstances of this case ? 
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The District Judge decided that the alleged custom was not ` 
proved and that the sale deeds were mot binding as they were 


executed without “legal necessity.” On these findings, he made 


a decree dismissing the suit with costs. 
The Court of the Judicial Commissioner of Oudh held on 
appeal by the plaintiffs that the custom excluding daughters and 


and their issue was sufficiently proved, and that the conveyances | 


executed by Daryao Kunwar in favour of Maheshar Bakhsh 


Singh having been ratified and confirmed by Baij Nath Singh: 
and Matadin, were binding on the plaintiffs ; accordingly a decree ' 


was made affirming the decree of the District Judge and dismiss- 
ing the plaintiff's appeal with costs. 


The plaintiffs, therefore, preferred the present RENS to His | 


Majesty in Council. 
Mr. Ross for the Appellants. 
Mr. De Gruyther for the Respondent. 


The judgment of their Lordships was delivered by 


Sir Andrew Scoble.—Sitla Bakhsh* Singh, a Hindoo of the 
tribe of Bhale Sultan Chhattris, resident in Sultanpur, died some- 
time before the annexation of Oudh, leaving kim surviving a 
widow named .Daryao Kunwar, and two daughters, Janga 
Kunwar and Jagrani Kunwar. He was absolute owner of an, 
estate known as Pindara Karnai and other preperty, which at his, 
death passed to his widow, and at her death, would have passed 
to his daughters, but for a custom of the tribe excluding daughters 
and their issue from succession. The widow died on the 6th of 
August 1892, having previously sold the whole of the estate to 
her son-in-law Moheshar Bakhsh Singh, the husband of her 
daughter Jagrani Kunwar, and mutation of names in the Revenue 
Registers was effected in his favour. After the death of Moheshar, 
which occurred on the ard of April 1893, the name of his son, 
Manokarnika Baksh Singh, the present respondent, was entered. 
in the Government Records as proprietor of the estate ; and the, 
present appellants (with one Mahpal Singh, who died while the 
case was .pendihg) brought the suit now uuder appeal, claiming 
that, by reason of the custom of the Bhale Sultan Chhattris, they 
were the next heirg in reversion to the estate of Sitla Bakhsh. 
` Jn the Courts below, and • before their Lordships, two main, 
questions were raised. First, whether the custom had been proved, 
and, secondly, whether certain deeds confirming the sales by the 
widow.to Maheshar, executed by the then nearest. reversioners, - 
and disclaiming,all title tothe property in dispute, were binding 
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on their descendants, the appellants, who were the nearest rever- 
sioners at the time when the. succession opened, at the widow's 
death. In the Courts in India, the District Judge held the custom 
not proved and the deeds not binding ; the Judicial Commissioner 
came to the exactly opposite conclusion on both points. The 
conflict of opinion in the Courts in India upon the question of. 
custom has made it necessary for their Lordships to examine care- 
fully the evidence in this case, in order to ascertain whether the 
alleged custom has been satisfactorily proved. In making this 
examination, their Lordships have been materially assisted by the 
elaborate analysis of the evidence made by both the learned 
Judges below, and by the learned counsel who argued the appeal, 
They will brieffy state the grounds on which they consider the 
judgment of the Judicial Commissioner on this point must 
prevail. 

The Bhale Sultan clan appear to have derived their name, 
some three centuries ago, from their warlike exploits in the service 
of the Emperors of Delhi, They are now settled in considerable 
numbers in the district of Sultanpur in Oudh, in several villages 
in which they constitute the bulk of the population. In the 
language of the Indian Evidence Act, 1872, (section 48) they 
form a “ considerable class of persons.” The evidence in support 
of the custom was mainly oral, and no document was produced 
of an earlier date than the British annexation. Thirty five wit- 
nesses were examined on behalf of the appellants. They were 
al members of the Bhale Sultan clan, mostly men of mature 
age and of good position. They all gave evidence that in their 
clan, it was-the custom that daughters and their issue were exclud- 
ed from succession to the separated estate of their father, and 
put forward thirty-nine instances in which this exclusion had 
taken place. The Judicial Commissioner held that twenty of 
these instances had been satisfactorily proved. For the respondent, 
no evidence was given in contradiction of these instances, though 
ample time was allowed for the production of such testimony had 
it been avaibable, but six witnesses were called, ona of whom had 
signed a wajib-ul-ars in which the custom was set up, and two 
gave evidence in support of the custom, 

In corroboration of the oral evidence, a*mumber of village 
administration papers (wajib-ul-ara) were produced, of which 
seven admitted by both Courts to be relevant, as relating to Bhale 
Sultan villages. In all these, the rule is stated that a daughter and 
Ker issué’do mot a/al-umum (that is, as a general rule) obtain the 
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share. One of them is attested by 44 zemindars and Lambardars 
of the village, another by 49, othérs by 8 or 1o. The dates of 
these documents are not given, but they were all officially 
recorded prior to the institution of this suit, and quite ads a 
dently of the parties thereto. 

One other piece of evidence remains to be noticed, It has 
been stated that Sitla Bakhsh left two daughters, Janga Kunwar 
and Jagrani Kuhwar. In 1876, Janga Kunwar filed a suit against her 
mother Daryao Kunwar and her brother-in-law Maheshar Bakhsh 
for a declaratory decree that she was entitled to succeed to half 
her father’s estate ; and in answer to her claim, the vakil for the 
defendants put forward the plea that “among Bhale Sultans, a 
daughter “ never succeeded to the inheritance of her father." The 
Court came to no decision on the point, but disposed of the suit 
on another ground, reserving Janga Kunwar's right to put forward 
her claim on the death of her mother. The fact, however, that 
this defence was raised shows that the existence of the custom 
was present to the mind of Daryao Kunwar at the date ofthe tran- 
sactions to which their Lordships will now proceed to refer. 

Although Daryao Kunwar appears to have been willing to 
invoke the custom asa defence against the claim of her un- 
married daughter, she. was atthesame time endeavouring to 
defeat the operation of the custom in reggrd to her married 
daughter, Jagrani Kunwar; and her husband, Maheshar Bakhsh 
Singh, the father of the present respondent. During the period 
from 21st October 1872 to 24th July 1875, she executed five deeds 
of sale, by which she purported to transfer, for valuable consi- 
deration, successive portions of her husband's property to 
Maheshar Singh. The District Judge has found that these deeds 
were executed without " legal necessity ;" and it is certain that 
the preliminary consent of her husband's reversionary heirs, was 
not obtained. One of these heirs, Matadin Singh, the father of 
the appellants Jagdamba Singh and Bajrangi Singh, brought a 
suit in the Court of the Deputy Commissioner of Sultanpur in 
1873, to set Aside three of the deeds; but on appeal, this suit 
was dismissed on a technical ground by the Judicial Commissioner 
on the 6th May 1874. , Janga Kunwar's suit, already referred to, 
was disthissed OD, the 2 sth August 1876. Having thus succeeded, 
for the time being, in the Courts, Daryao Kunwar entered into 
negotiations with the persons who were at that time admittedly 
the nearest reversionary héirs to her husband’s estate, and ob- 
tained from them two documents, calied deeds of relinquishment, 
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¿one dated the 4th May 1877 and the other, datedthe 29th January 
:1878. The first of these was signed by five persons, four of 


whom died, without issue in Daryao Kunwar’s lifetime, and the 
fifth, Baijnath Singh, is the father, of the plaintiff Mahpal Singh, 
who died while this suit was pending i in the Court of the District 
Judge, and who is now represented by the appellants. The second 
was signed by Janga Kunwar, Matadin Singh (the father of the 
present appellants), and Hanuman Singh, who is still living, but 
is not a party to this suit. In these documents, which are identical 
in terms, after enumerating the sales by Daryao Kunwar to 
Maheshar Singh, the executants go on to say : 

“We all have given our full consent to all those sale-deeds 
which the Thakurain has executed in favour of the Babu, and 
wil ever remain so satisfied. And after the death of the 
Thakurain, we shall bring no claim against the Babu, on account 
of the moveable and immovable property owned by her ; hence 
we have executed this deed of agreement so that it may serve as 
an authority, and be of use in time of need." : 

“It was not disputed," says the Judicial Commissioner in his 
judgment, “ that the executants of these deeds received consider- 
ation for ratifying the transfers and agreeing not to dispute their 
validity. Indeed it was said, that they were paid to execute the 
deeds." Upon these facts, the Judicial Commissioner found that 
the transfers to Maheshar Singh were, valid, and dismissed the 
appeal. 

The restrictions imposed by the Hindu law upon the widow's 
power to alienate her deceased husband's estate have frequently 
been the subject of consideration by this Committee. 

" For religious or charitable purposes, or those which are 
supposed to conduce to the spiritual welfare of her husband, she 
bas a larger power of disposition than that which she possesses 
for purely worldly purposes. To support an alienation for the 
last, she must show necessity. On the other hand, it may be taken 
as established, that an alienation by her which would not other- 
wise be legitimate, may- become so, if made with the consent of 
her husband’s kindred.” [Collector of Masulipatam v. Cavaly 
Vencatta Narrainapah (1).] 

“The kindred in such case," their Lordships obsarve in a 
later case, must generally be understood to bè all those who 
are likely to be.interested in disputing the transaction. At all 
events, there should be such a concurrence of the members of the 


family as suffices to raise a presumption, that the transaction was 
(1) (1861) 8 Moo. I, A. 529, at 561, : 
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a fair one, and one justified by Hindu law.” [Ray Lukhee Dabea 
v. Gokool Chunder Chowdhury (1).] `° 

Upon the practical application of this general TA there 
has been much discussion.in the: High Courts in India. A Full 
Bench of the High Court at Allahabad, in the case of Ramphal 
Rat v. Tula Kuari (2), considered that : 

“The plain principle deducible from these rulings of the 
Privy Council is that in order to validate an alienation by a Hindu 
widow of her deceased husband's estate for purposes other than 
those sanctioned by the Hindu law,it must have the consent of 
all those among his kindred who can reasonably be regarded as 
having'an interest in questioning the transaction.” And they 
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accordingly held that the consent of the heir presumptive to an 


alienation by a widow was not sufficient to defeat the rights of a 
more remote reversioner, and that an assignment by the widow 
to the heir presumptive had no greater effect in her favour than 
it would have had if he had been a stranger. " We think,” say 
the learned Judges, “that the spirit of fhe Hindu law is to keep 
the right of succession to the deceased husband's estate open until 
the widow's death, free of any control by her except in such cases 
as she has a power to adopt, and that no reversioner possesses 
such a present vested interest as enables him to combine with 
her in defeating his co-reversioners. In other words, her right 
and theirs have one common basis, that of survivorship to the 
widow, and it is incapable of anticipation." 

The High Court of Calcutta has taken a different view, 
based upon a long current of authority in that Court, albeit two 
of the learned Judges, Garth, C. J. and Pigot, J. considered that 
the principles on which the decision was founded were open to 


great objection. In the case of JVobokishore Sarma Roy v. Hari 
Nath Sarma Roy (3,a Full Bench held that under the Hindu’ 


law current in Bengal : 
‘A transfer or conveyance by widow upon the ostensible 


ground of legal necessity, such transfer or conveyance being 


assented to by*the person who at the time is the next reversioner 


will conclude another person not a party thereto, who is the’ 


actual reversioner, ppon. the death of the widow, from BENG 
his tifle*to the property. B . 


‘The ground of the decision is thus shortly stated by. 


Garth, C. J. : 


“Tf it is once established as amatter of law, that a widow may ` 


(1) (1869) 18 Moo 1. A. 209 «t 398 (2) (1888) r L R, 6 All. 116. 
. * (3) (1884) 1, L. R; 10 Cale, 1102. 
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relinquish her estate in favour of her husband's heir for the time 
being, it seems impossible 'to prevent any alienation which the 
widow and the next heir may agree to make." 

And more fully by Mitter, J: 

“Whatever conflict there may be upon the question whether 

Hindu widow may sell the whole inheritance without any legal 
necessity, merely with the consent of the next male heir, there is no 
conflict in the decisions, since the case af Jadamonty was decided 
in the late Supreme Court of Calcutta, upon the question whether 
the relinquishment by a Hindu widow of her estate to the next ` 
male heir of her husbands valid or not. Such relinquishment 
by the widow has been held for a long series of years to be valid, : 
But if the widow is competent to relinquish her estate to the 
next made heir of her husband, it follows asa logical consequence, 
that. she can alienate it merely with his consent. without any 
legal necessity." : 

Ina subsequent case (Radha Shyam v. Foy Ram Senapati (1), 
the same High Court held that the consent must be of the 
whole body of persons constituting the next reversion. 
. The Calcutta decision, -of course, is not binding upon other : 
High Courts, but it has been followed in Madras, In the case of 
Marudamuthu Nadan v, Srintvasa Pilla, (2), decided by a Full 
Bench of the Madras id Court in 1898, Subramaina Ayyar, J, : 
Says: 

"Ithinkit unnecessary to go into the question whether the 
Hindu law, according to the texts or the commentaries, lends 
support to the doctrine that a female holding a qualified estate can 
validly surrender such an estate so as to entitle the then imme-, 
diate reversioner to enter upon the inheritance and to hold it - 
absolutely, as if the succession had opened by the natural or civil 
death of the qualified owner. "Though there has been no course 
of decisions on the point in this Presidency as in Bengal, yet ins- 
tances have occurred which show that parties have acted upon the 
view that such surrenders are valid in these parts as well. This 
appears even from some of the cases which have*come before 
the Court. Since there in nothing is the doctrine itself which 
makes it less suited to the community in this Presidency than to 
the community in Bengal it is not surprising*that | the @aleutta 
rulings have in practice been followed in this Presidency also. 
In such circumstances the rule, as stated by the Judicial Com- 
mittee in Behan Lal v. Madho Lal (3), shbuld, I think, be taken, 


(1) (1890) I. L. R. 17 Cale, 896 (2) (1898) I.L, R. 21 Mad, 128. 
(3) (1891) L..B. 19 I. 4.80; I. L. R, 19 Cale 286, 
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to bea rule applicable to this Presidency too, subject, no doubt, 
to the restriction pointed out by their Lordships, vrs., that the 
surrender should be absolute and complete, and that the whole 
limited estate should be withdrawn, a restriction that would 
guard against the injurious results which would follow if the rule 
were not so qualified." 

The question was also considered by High Court of Bombay 
in 1901 in the gase of Vinayak v. Govind (1). In the course of 
his judgment, Jenkins, one says (at p. 133): 


- “There can be no question that, apart from legal necessity, 


a widow can validly alienate land that has devolved upon her 
from her husband with the consent of the reversioner. The 
basis on which this.rests is a matter of controversy. The High 


Court of Calcutta on the whole appears to favour the view that: 
the consent derives its effect from the power supposed to reside: 


in a widow of accelerating, by the surrender of her own interest, 
the interests of the reversioners. It is impossible not to feel 
some difficulty as to this doctrine....,..... [he other view is that 
the consent of the persons interested to oppose the transaction 
evidences its propriety, if not its actual necessity. This has a 
parallel in the law relating to a widow’s adoption under 


certain circumstances, and it finds support in the texts....,..T his 


view has too, in a measure, the sanction of the Privy Council" . 
And he quotes the cases in 8 Moo. I. A. and 13 Moo. I. A. 


which have been already referred to. “ Turning then to Bombay." . 


he goes on to say, " the High Court here appears to have accepted. 
this view rather than that which finds fayour in Calcutta," In 
the same case Ranade, J. observes (at p. 139) : 

“The Bengal theory- that the widow’s interest was a life 
interest, and that her surrender or release of that interest to the 
next reversioner accclerates his obtaining the full title has never 
met with much acceptance on this side of India. Our leading 
case—Varjivan Rangjt v. Ghebjt Gokaldas, (2) lays down that. 
the consent must be of all the kindred, but that does not mean 
that every single member who is a kindred must actually join in 
the conveyance.” 

And the conclusion to which he comes is that, in order to vali- 
date an glienation y a widow otherwise than from legal necessity, 

“The cbnsént of the reversioners must be of such kindred 
the absence of whose opposition raises a presumption that the 
alienation was a fair and proper one." 

The principle being thus admitted by the High Courts im 

0) (19 0) I. L, R, 26.Bom, 129,- | (2) (1881) I, L, B. 6 Bom, 663, 
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India, the question of the guantum of consent necessary only: 
remains. The High Court of Allahabad, indeed, does not recog- 
nize the validity of surrenders in favour, or alienations with the 
consent, of presumptive reversioners, so as to defeat the title of 
the actual reversioner at the time of the widow's death. But 
this restriction is at variance with the principle itself, and is not 
in accordance with the practice in other parts of India in which 
the Mitakshara law prevails. Their Lordships have not been 
referred to any cases in the Province of Oudh in which this 
restriction has been acted upon; and though they would be un- 
willing to extend the widow’s power of alienation beyond its 
present limits, they cannot adopt the further limitation which the 
Allahabad High Court has sought to establish. They agree with 
the High Court of Calcutta-[Aadha Shyam v. Foy Ram] (1), that 
ordinarily the consent of the whole body of persons constituting. 
the next reversion should be obtained, though there may be 
cases in which special circumstances may render the strict 
enforcement of this rule impossible. 

Applying this rule to the case now under consideration, the 
Judicial Commissioner has found that “of the reversionary heirs 
who executed the deeds, Hanuman Singh and Sheo Dayal Singh 
were four degrees removed, and Sheo Bakhsh Singh, Sheo Narain 
Singh, Baijnath Singh, and Matadin Singh were five degrees 
removed from Jai Singh, the common ancestor of themselves 
and Sitla Bakhsh Singh. There do not appear to have been any- 
other reversionary heirs alive at the time of the transfers, superior 
in degree to Hanuman Singh and Sheo Dayal Singh, or equal in 
degree to Sheo Bakhsh Singh, Sheo Narain Singh, Baijnath Singh, 
and Matadin Singh, or indeed any other reversionary heirs at all in 
the time of Jai Singh Rai.” Their Lordships agree with the Judi- 
cial Commissioner that the consent of these persons was sufficient, 
and that it is immaterial that it was given after the execution of the 
deeds. | Omnis ratihabitto retrotrahttur et mandato priori aequi- 
jaratur. The appellants who claim through Matadin Singh and 
Baijnath Singh must be held bound by the consent of their fathers. 

Their Lordships wil humbly advise His Majesty that the 
appeal, ought to be dismissed and the decree of the Judicial 
Commissioner dated the 6th March 1900 tonfigymed. The appel 
lants must pay the costs of the appeal. e 

Appellants’ Solicitors.—arrow, Rogers and Nevill. 

Respondent's Solicitors.— Watkins and Lempriere. 

J M. P. AN — Appeal dismissed. 


a) (1890) I, L, B. 17 Cale, 890, ° 





INDEX OF CASES. 
. VOL. VI. 


Abandonment—Occupancy raiyat—Bubmergence— Rent, non-payment, 
See Landlord and Tenant Procedure Act, Sec 6 ... ive eas 


149 


Abatement of Appeal aseagaixst one of the respondents—Appeal continuing as 


againat the remaining respondents. 


Where there are more respondents than one, and one of them died pending the 
hearing of the appeal, and an application to substitute the name of his heir was 


rejected : 

Heid, that the appeal has abated so far as the deceased respondent was 
concerned, but the appellate Court will proceed against the remaining res. 
pondents, Upendra Kumar Chuckarbutty v. Sham Lal Mandal  .. 
Absent parties interest, when bound—Suit by mortgagee—No notice, 

See Transfer of Property Act, Sec 85 - 
Abwab, See Company's Batta ie yis is - 
Abwab—Company's Batta. 

A claim for Company's Batta is not necessarily a claim for an abwab. 
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Agent—( Contd.) 
of money may be liable for negligence in lending money on insufficient security. ~ 

The liability of a solicitor varies with the extent of the part he is employed 
to take in the transaction, 

A solicitor in a mortgage transaction may be employed either (1) to invest 
in a particular mortgage, or (2) to find securities to be approved by the client 
and then invest the money, or (8) to find securities and invest the “money, the 
client taking little or no part in the business. No relation of trustee and 
oestwi quetrust exists between the parties in the first two gvents and the 
liability is quite different in the third case from that in the other; two. In the 
third case, the defendant is not Hable ifthe plaintiff is shown to have known 
and approved of the investment. Mohesh Chunder Bose v. Radha Kishen 
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When an application is made by the assignee of the deeree-holder 
purchaser for an order under section 818 of the Civil Procedure “Code, 
the mere fact that the judgment-debtors put in an objection, does not make 
ft an application under section 244 of the Civil Procedure Code, go as to 
entitle the judgment-debtor to appeal against the order passaii by the e e 
Court of first instance or by the Court of first appeal. Mahomed 'Mosraf 

v. Habil Mia iss 749 


=, claims, tnoonsistont—Plaint, order rejecting a deoree— Appellate. order 
admitting ge noba deores— Second appeal — Civil Procedure Code (Aot X IV of 


4 
"Vor. VL * - INDEX OF CASES. 


Appeal—(Oont4.) 


183 


Where the Court of first instance, rejected the plaint on the ground that it 
contained two inconsistent claims and the Court of appeal held that the plaintiffs 
were entitled to press both claims in one suit and direoted the first Court to proceed 


with the trial of the suit on its merits: 

Held, on appeal by the defendant that the order of the CouM of first 
instance was an order rejecting the plaint and therefore a decree, and the 
order of the appellate Court was an order admitting the plaint which not 
beinga decree nor an order under section 562 of the Civil Procedure Code, 
was not appealable. Braja Lal Mitra v. Upendra Krishna Mitra  .. 
—— -——, abatement of, against ong of the respondents--Appeal continuing 

as against the remaining respondents, Ses Abatement of appeal ... 
—— ———, court of, duty of, See Civil Procedure Code, Sec. 568  ... T 
—— ———, court of, duty of —Event happening after, See Oourt of appeal ... 
——~——, eventa happening after the filing of, See Court's Process 
, forum of, See Buit, original value of 
————-, forum—Value of suit, decree on lesser amount, See Bengal, N.W. p, 
and Assam Civil Courts Act, Bec, 21 LL 
— ——, pending in higher Court—Stay of proceedings, Bos Sanction fo 
prosecute ees T ees Zr 
———, presented after time, if legal and proper—The Bengal Land 
Revenue Sales Aot, 1868 (VII of 1868, B, O.) Sec. 2, See Revenue 
Sale Law, Secs. 27, 28, 20,37 ... eee 
, rejection of, by commissioner as time barred—Otvil Osta, if can 
reopen the question of limitation, Se Revenue Sale Law, Seos, 
27, 28, 29. 37. eee dae v se Sas 
——, second, See Bengal Tenanoy Act, Bec. 23 . 
=, Becond, See Sale setting aside  ... ids iss 
————4, suit for damages for cutting ood NA title by custom, Sae 
Damages... . eas = 
— ——, time for preferring, to Commissioner of Ravers Sale—The Bengal 
Land Revenue Sales Act, 1868 (VII of 1868 B. C.) Sec. 2, See 
Revenue Sale Law, Secs, 27, 28, 29,87 ... : "T 
, to wrong Court, Appellate Court, power of, See Bengal, N. W., P. 
a Assam Oivil Court's Act, See. 21 
Appellate Court, duty of, See Event happening after passing of uds 
ent —— —, duty of, See Document 
——, duty of,— Event happering aftar the passing of order. 

A Court of appeal is not only competent, but may, under certain circum- 
tances, be bound to take cognizance of an event which has happened since 
the order, questioned on appeal, was passed by the Subordinate Court, 

Hazari Mull v. Janaki Prosad - 

, power, to take or direct to take evidence, See Oriminal 

4 Protedure Code, Secs. 428, 487, 489 

——3—, when can entertain a plea of adverse possession for the 
first time, See Shebait —— T 

Appellate Courts’ power, to supplement evidence, See Custom, alone 

e as to, o* ae eee 

Application, granting of —Per Brett, Mitra, Woodroffe asd Morherjos JJ.— 

um. Court; ini the administration of justice will not 


"99 





om 


est 


**$9 


sun 








* 


tse ` 


472 


*» 


<e 


- 


} i 
784 THE CALOUTTA LAW JOURNAL, [Von VI? 


Application—(Coxtd.) | 
refuse an application, which on tho merits it ought to grant, 
and in law can grant, simply because the applicant asks the 
Court to exercise its admitted power under a wrong section, 


Tribeni Sahu v. Bhagwat Buy Rai ase 298 
Arms—Indian Arms Act, Bec. 4, See Sword-Stick aa. m SN 751 
Arrear, Sss Bengal Tenancy Act. Secs 54, 01, 62, 67 - a 273 


. Assignee, of decree-holder—purchaser— Application for delivery of posses- 


sion—Judgment-debtor, objector— Civil Procedure Code, Beos. 

244, 818 of the, See Appeal ... e 7 a6 iss 749 
Attaching creditor— Representatives, See Civil Procedure Code, Sec. 244 437 
Attachment, writ of, Fraudulent suppression by decree-holder, effect on 

judgment-debtors waiving right to the issue of fresh sale 


proclamation, See Waiver - oe 62 
—— — — HY Courts of different grades—Sales, validity of, See Civil Pro- i 
cedure Code, Sec. 285  ... "e ese eas 180 
— — s —- before sale, Ses Transfer of Property Act, Sec, 89 ‘ies 95 
Attestation—Will—Indian Succession Act, Sec, 60 Clause (3), See Probate 453 
Attorney, power of, construction, See Hindu Daw, Daughter's estate T 490 
Auction Sale—Combination among bidders, See Purchaser — ... is 111 
Award of arbitrators, in excess of jurigliction, Ses Civil Procedure Code, 
Bec. 13 eee ave see eee 13 


Bad shia ractap “Tendon Teea esdan Laie money and 
settling disputes, See Criminal Procedure Code, Sec. 110... Fil 
Bazeaft the word bazeafí means resumption proceedings as understood 
under the Regulations and has nothing whatsoever te do with re- 
sumption proceedings as contemplated by Act VI of 1870 (B, O.) 
Baidya Nath Dutt v. Kamini Kant dupta in 572 
Penga Disorderly Houses Act (127 of 1906, B: C) section 2—Dancing girls— 
Singing obscena songs — Brothel— Habitual prostitution, 

ín order to bring a case under section 2 of Act III (B. C. of 1908, it must be 
shown, first, that the house is in the vicinity of an educational institution or a board- 
ing house, hostel or mess, and, secondly, that it is nsed as a brothel for the purpose of 
habitual prostitution or is used by disorderly persons of any description. 

Where a house is occupied by a male and the members of his family, two of the 
members are dancing girls, who are kept mistresses of gentlemen and who sing songs 
sometimes of an obscene character. 

*Held, that the house is not used as a brothel or for the purpose of habi- 
tual prostitution, Kokil Ram v. The Emperor a D 710 

Bengal Land Revenue Sales Act. 1868, Sec. 2—Appeal, time for prefer- 

ring, to Commissioner of Revenue Sale, See Revenue Sale Law, Secs. p 
20,87  .. IL - a 472 


Bengal, N.-W.-P. and Assam Civil Court's Act, Sec. 21-4 ppeal—Forum— Value 
of suit— Acceptance of lesser sum by ounsent: deoree—Appeal » wrong Omura 

_ Power of Court. a. . 

e When the original value of a suit was over Rs. 5,000, and by a consent decreas 

the plaintiff accepted a sum ofless than Hs 6,000; an appeal against an order 

passed in execution of sych decree by the Subordinate Judge lies to the High Court 

and not to the District Judge. . a 


Vor. VI]. un INDEX OF OASES. 185 


Bengal, N. W. P. and Assam Civil Courts Act Section 21,—( Contd.) 

Quaere :— Whether when such appeal is presented to the District Judge 
he should return the memorandum of appeal to the appellant for presenta- 
tion before the High Oourt or he is justified in dismissing the appeal. 

Jogendra Nath Roy v. Saraswati Debi P 38 
Bengal Rent Recovery (Under tenures) Act, Sec. 6—Deoretal amount, payment 
of —Bale— Bonafide purchaser without notice. 

Under Sec. 6 of Act VIII of 1865, any payment of decretal amount after an 
application for sale has been presented must be made into Court. If the money is 
paid before the execution preceedinga commenced, the sale in execution of a decree - 
for rent, is bad and held without jurisdiction. If the decretal amount is paid out of 
Court after execution proceedings began, the payment would not under Sec, 6 of 
Act VIII of 1860 make the sale a nullity. 

If the auction purchaser be a bona fide purchaser for value without 
notice, then good or bad, the sale stands, so far as he is concerned and the 
usufructuary mortgagee of the holding cannot recover possession as against 
him but must seek other remedies, Ram Gopal Aditya Deb v. Rajan 

€ 43 


Bengal Tenancy Act, Ohap. XIV—Different jotos or tenures—Suit for Toni 
Sale—Inoumbrance—Auoction-purchaser. 
On examination of the several sections e$ ‘Chap. XIV of the Bengal Tenancy Act 
commencing from section 159 : 

. Held, that the landlord in order to take advantage of the special provisions relating 
to sales for arrears of rent, must cause the sale of each holding or tenure separately, 
having obtained & decree as regards the rent ofeach tenure or holding. Accordingly 
when a landlord having the same tenant holding different Jotes or tenures under him 
instituted one suit for the rents of all the jotes or tenures and obtained a decree, the 
sales held in execution of the decree, do not avoid incumbrance created by the tenant. 

Sembie—The landlord can institute one suit for the rent of all the tenures and the 
decree that may be passed in such & suit is a good decree capable of execution in the 
ordinary way under the Code of Oivil Procedure as & decree passed against the tenant. 

The purchaser in execution of the decrees obtained by the landlords against 
the mortgagor as their tenant stands in the position ofa purchaser of the equity 
of redemption. Hridoy Nath Das Chowdhuri v. Krishna Prosad Sircar 163 
Bengal Tenancy Act, not a complete Code, See Bengal Tenancy Act, Seca. 


64, 6l. 62, 67 TT oon se e6 es se 273 
Bengal Tenancy Act—Revival of right, See Landlord and Tenant Hadir 
Act, Sec. 6 ote bii . eo %49 


, Sec. 28— XN raiyat—Indigo factory—Ciril Proceduro 
Code (Aot XIV of 1882), Seos. 584, 586— Agriouliwral pwrpose— Fact, granen 
of —Seofnd appeal. 

It cannot be sfürmed asa general proposition of law that where land has been 
let ont for agricultural purposes generally, the erection of an indigo factory on a part 
ofesugh land mustgtender it unfit for the purpose of the tenancy, because the purpose 
of the tenarfcy Being the cultivation of crops, that is, agricultural purposes, the portion 
of the land built upon will be unfit for such purposes. 

Whether the erection of an indigo factory renders the land unfit for 
the purposes of the ten&ncy depends upon the circumstances of the indi. 
vidual case, the size of the holding, the area withdrawn from actual cultivation 
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Bengal Tenancy Act.—(Oontd.) 
and the effect of such withdrawal upon the fitness of the holding taken 
a8 & whole for profitable cultivation, The question in each case is a question 
of fact and the High Court cannot in second appeal interfere with a finding 
thereon by the lower appellate Court, Hari Mohun Missur v. Surendra 
: Narayan Singh ... e 19 
Bengal Tenancy Act, Sec. 40—Commntation of rent—Court of Wards, 
power of, to commute Bkowli rent into Nakdi, See Commutation of rent 
in kind " zs i - - el] 727 
—— , Seos, 54, 01, 62, 07— Tender of ren& calid— Deposit Interest — 
Tender kept good — Bengal Tenanoy Act not a Complete Code—" Arrears" — Land- 
lord and Tenant Procedure Aot (VIII of 1869 B. C.), Sec, 21, 

Held, by a majority of the Full Bench (Rampini C. J. and Mitra J. dissextiag)— 
that if & valid tender has been made and improperly refused, it is not obligatory upon 
the tenant to follow up the tender by a deposit in Court under section 61 of the Bengal 
Tenancy Act; if the tender is kept good, it is sufficient to stop interest from the date 
of the tender, 

f In order to prove that the tender was kept good, it was not necessary for the 
defendant to prove that it was fepeated in respect of prior instalments as each subse- 
quent instalment fell due and was tendered. It was sufficient to prove that, after 
tender, each instalment was kept in hang by the defendant ready to be paid to the 
plaintiff on demand, : 

Section 61 of the Bengal Tenancy Act is an enabling section framed for the 
protection and benefit of the tenant and not à mandatory one imposing penalty fft 
failure to comply with its provisions, 

A rent which is tendered with the intention of paying it £o the person to whom it 
is due at the time when it is due, but which is improperly not received by the person to 
whom it is due, and to whom it is "tendered, is not an arrear within the meaning of 
sub-section 3 of the section 54 of the Bengal Tenancy Act, 

The definition of "arrear" involves the idea not merely of money unpaid, but of 
unpaid at the due time, The term "arrear" involves the existence of some default 
on the part of the debtor, 

Though the language of section 21 of Act VIII of 1869 (B. C.) differs from that 
of section 67 of the Bengal Tenancy Act, the law as to tender has not been altered 
by the later Act, 

Per Mookerjoe J.—The Bengal Tenancy Act is not a complete Code, even 
in respect of the law of landlord and!tenant, It does not profess to incor- 
por&te the general principles of the law of contract and the doctrines of 
equity jurisprudence, in so far as they may have to be applied in the 
determination of disputes between landlord and tenant. 

The general doctrine of tender is applicable to cases between landloxl and tenant, 
and the rules relating to tender are the same in the case of rent as in other contracts, 

. The effect of the alteration in the provisions as to interest was to 
take away the discretion formerly vested in the Courts, but éhis dges not in 
any way affect the case of tender. When a valid tender is established and jit ° ° 
is proved tohave been kept good, the matter is beyond the domain of 
. ‘Wiscretion of the Courts ; the tenant is entitled to claim, as a matter of right, 
that Interest should be refused. Kripa Sindhu Mukerji v. Annada 
j Sundari Debi P 273 
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Bengal Tenancy Act, Seo. 93—Oommon manager, irregular appointment of —Buit 
to set aside appointment, maintainability of. 

A common manager was appointed under the Bengal Tenancy Act in respect 
of property which was neither an estate nor a tenure. Someof the co-sharers upon 
whom notice had not beer served, sued to recover possession upon a declaration that 
the appointment was invalid : 

Heid, that the suit, as framed, was maintainable, and that it was not 
obligatory upon the plaintiffs to apply in the first instance to the District 
Judge who has “ppointed the common manager. Indu Bhusan Bose ». 

Annapurna Mitra m 216 
——, Seos, 158, 192— Falkar rent. 

Faltar rentis rent within the meaning of the Bengal Tenancy Act 

and section 153 is applicable to a suit for recovery of such rent. Kanai 
Mahaldar v. Madhu Sudan Ghose T 669 


; Bec 169 (1) (o)—Swrplus Sale proceeds —Mortgage—Trans- 
fer of Property Act (IV of 1888), Seo, 78— Landlord's claim preferential. 
The landlord has a right under section 169 clause (1) sub.clanse (o), 

Bengal Tenancy Act, to have the rent due to him in respeot of the tenure 
between the institution of the suit for rent and the date of the sale, paid out 
of the balance, before any sum can go to athe judgment-debtor or to his 
mortgagee, He has a preferential claim to that of the mortgagee of the 


D who stands in the shoes of the judgment-debtor,  Prabal 





Chandra Mukerji v. Jadupati Chuckerbutty es 20 
; Seo. 171, ol. (1) (o)—JDepositor— Possession, delivery of— 

Jneumbranoer. e 

A person, who has made & payment under section 171 of the Bengal Tenancy 
Act, is entitled to be placed in possession of the tenure, upon application to the 
execution Court, and he is not bound to bring a regular suit to obtain possession, 

An encumbrancer whose interest is not voidable, because the decree 
under execution is in favour of a co-sharer landlord and operates as a mere 
money decree, isnot entitled to make a deposit and to obtain possession 
under section 171 of the Bengal Tenancy Act. Umatul Fatima v. Nemai 

Charan Banerji "e 692 


— — ——4 Beo, 171, ol. (1), (o)— Remedy of the person. paying the 
money to save the property from sale, 

Although the depositor under section 171 of the Bengal Tenancy Act is 
entitled npon application to the execution Court to obtain delivery of posses- 
sion as against the judgment-debtor who is a party to the proceedings, he ia 
not entitled to an order for delivery as against a person who is a stranger to 
the proceedings ; against such a person his remedy is by 4 regular suit, Ram 

Narain Routh v. Lal Das Routh m T 595 
Lr, Seo. 171— Withdrawal of money deposited by landlord, affect 
* of >-Traysferge, receipt of money from, by landlord. 

It ia the duty of the landlord to challenge the title of the applicant under section 
171 of the Bengal Tenancy Act and to deny that be has any interest in the tenancy’ 
advertised for sale, or that the interest is of a description which would be voidable 
upon the sale, As his silence is prejudicial to the interest of the applicant, he is 
estopped from denying the latter’s title later on. 

e a MM . 
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Bengal Tenancy Act—(Cortd.) : 
Ifa party makes an application on the allegation that all the elements necessary 
to make a provision of law operative are present and if this is denied, it is not only 
competent to the Court, but ıt is its duty to investigate whether all the elements 
which give jurisdiction, do as a matter of fact exist. 
A receipt of money by s landlord from a transferee of his tenant may, 
under certain circumstances, amount to recognition of the transfer Thomas 
Barclay v. Syed Hossein Ali Khan y i 601 
Bhowli and Nagdi rent —Commutation—Landlord and tenant—Reognrersion. 
Where there has been a formal commutation of bÅowli into yagdi rent, neither 
the landlord nor the tenant can, without the consent of the other, revert to bAowlt, 
Where, however, there have been occasional deviations into «agdi not 
intended to be permanent, the landlord is entitled to claim bhowii rent, 


Dursan Singh v. Mussumat Fasihun .. .. 969 

Bhowli rent, Commutation of, into «agdi rent—Court of Wards, power of— 
Benefit of estate, Ses Commutation of rent in kind ... = e 727 
Bidders, Combination among, lawful or unlawful— Test, Ses Purchaser » lll 


Birtetenures—LHeritability— Transferability. 
Persons who hold under the Birt or Birt zamindari tenure in the district 
of Gonda in Oudh, have heritable and transferable righta as against the 
talukdar, in the villages in respect of whieh the Birt has been created. Raja 
Muhammad Muntaz Ali Khan v. Murad Baksh 693 
Bond, genuineness of —Forged, finding of first Court—Prosecution under Seo, 
198, I. P. C. —Finding reversed by Appellate Court—High Court can set 4n 
aside order under Beo, 476, Oriminal Procedure Code, See Oriminal Procedure 


Code, Bec. 476 wa, P ve? 2: -. 708 
Burden of prooi Agen iina undisclosed, Ses Contract s eea 082 
Brothel—Habitual prostitution—Singing obscene songs— Dancing girls, Se 

Bengal Disorderly Houses Act Sec. 2 es = ..J 710 
Burden of te of a qualified interest, See Hinda Law, Daughter's 
estate --: - T .. 490 








irtira bond — Denial af exeoution ani passing d consideration 
by thara party. 
` If an action to enforce a mortgage security ir contested by the — 
and execution is admitted by or proved against him, the oxws lies upon him 
to prove that the recitals as to the payment of consideration for the deed 
which he exeouted areuntrue, When it is contested bya stranger who denies 
that the bond was executed and also asserta that there wag no consideration 
for the mortgage, the onus is upon the mortgagen to prove his case. Bisheswar 
Dayal v. Harbans Sahay. " s. 859 
Calcutta Municipal Act, Secs 198, 400, 574—Sohedules IT, XVIII, Rwules— 
Ohapters XIV, XXXIII—Holder ofa trading license, tf required to take a 
separate license for the premises, 
The purposes for which licenses under Sec, 198 and those ‘under eo, 486 of fhe ° 
Calcutta Municipal Act are granted are widely different. The fact that & person 
has taken a license under the former section does not exonerate him from taking 
one under the latter. Bepin Behari Ghose v. The Corporation of Calcutta 183 
Cause of action, Ses Dower, deferred e iye T .. 558 
(esg--Income tax, See Mela, profita of ys : a. 342 


Vor. VI]. ` INDEX OF CASES. |. 789 
Cesses, whether leviable upon profits of a mela, Sea Mela, profits of ... e 343 
Coss Act, Sec, 20—Claim against co-sharers for excess—claim for rent, See 
Co-sharers see wee eee es 190 
Cess, new, imposition of, dite of -Notifation, date of — Publication, data of— Coss Act 
(IT of 1877), Sece. 2, 4. 

A lease executed on the 18th June 1877 contained the following: clause : ““ What- 
ever new cess will be imposed by the Government on the said lots will be borne by 
you" (lessee). The notification as to imposition of Public Works Ceas in the Calcutta 
Gazette was dated the 6th June 1877. It was published in the Gazette of the 18th 
June 1877 and'it was detlared therein that the liability of property in certain 
District to pay Publio Works Cess would accrue from the year beginning with the 28th 
June 1877 : 

Heid, that the lessee is liable under the contract to pay the entire amount of 
the Public Works Cess payable on account of the tenure, as it was imposed after 
the execution of the lease. Bhola Nath Lahiri v. Chunder Madhub Ghose 212 
Charter Act, Seo. 15—Power of High Court to interfere-—Non-exercise 
or illegal exercise of jurisdiction, Ses Criminal Procedure 
Code, Seca, 208, 204 (3), 258, 487 si is en 70b 
Chowkidari Chakran land—Chowkidari assessment —4Avrears. for 3 ? yenra— dot VI 
of 1870 ( B. C.) Section 55. 
Section bb of Act VI of 1870 (B. Q) does not prohibit the Collector 
gelling the land for the arrears of Chowkidarl assessment of more than one 
year. If he so sells, his proceedings are irregular, but the sale is not necessarily 
or ipso facto void. Maharaja Sir Jotindra Mohun Tagore Bahadur 
v. Jogendra Nath Roy e "e 99 
———— , See Lenses ,,, ese ive T 572 
Civil Court, if can reopen the question of limitation, decided by Com- 
missioner of Revenue Sale, See Revenue Sale Law, Seos. 27, 





28, 29, 87 995 4., s.s 416 wus 479 
Civil Procedure Code; Seo. I13—Resjudioata— Award of arbitrators, in excess of 
jurisdiction. 


A committee of Oudh talukdars made an award on a claim for maintenance ‘on 
the ground that an alleged adoption of the applicant had been established, so that he 
had ceased to have any interest in the heritage of his natural father, The award was 
subsequently made a decree of Oourt by the Financial Commissioner : 

Held, that the award did not operate as res judicata, first, because the Committee 
was not a Court within the meaning of Sec, 18, Civil Procedure Code, and gecondiy, 
the Committee had no jurisdiction to decide the question of adoption. 

An award made by arbitrators on a point outside their jurisdiction csn- 
not be accorded judicial validity by reason of affirmation by an officer who 
has jurisdibtion only to approve awards made with jurisdiction. Har 

Sankar Partab Singh v. Lal Raghuraj Singh - 18 
€ À Seo, 30— Easement— Suit against tenant, general custom, 
, edefance, PlaintPamendment of 

A Gourf canot hold that the whole body of tenants had acquired an easement 
or right by custom at the instance of a single tenant defendant, 

It is competent toa single defendant to raise a defence of general custom without 
joining the other persons interested ‘in the custom with himself or getting himself 
made their representative under section 80, Civil Procedure Code. 
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Civil Procedure Code—({Conzd.) 
If the plaintiff wishes to have the question of common right tried out 
after the defendant filed his written statement, it is his duty to amend his 
plaint and allege that the suit was brought against defendant personally and 
aa representing others claiming the same right. Sitah Rai v. Dubal 








Nagesia ene 218 
, Secs. 2, 54 cl. (b), See Plaint, rejection of its 427 
——— —— — ——, Bees, 106, 108, See Ex-parte decree, order setting 
aside ... sie T T oe - 226 
9 — —— 3 Beo. 138, scope v. ° : 


Section 188 of the Code of Civil Procedure was enacted to prevent fraud 
by the tardy production of suspicious documents and not to shut out formal 
evidence beyond suspicion, such as certified copies of public documents lke 
records of Government or judicial proceedings. Lilabati Misrain v. 

Bishun Chobey ie 621 

, Bec. 208.— Amendment, application for, by non-appealing 

pari—JDeoree confirmed on appeal—Jurisdioction of first Court, 

Tpe Court of the first instance has no jurisdiction to amend a decree 
under section 206 of the Civil Procedure Code on the applicatian of a non- 
appealing defendant, when the decree has been confirmed on an appeal by the 
other defendants. Sri Gobind Singh e. Gangatri Pershad Singh  .. 543 
aman ama, Beon. 223, 229B—Aweowion of a deoree— Family Domains, 
Maharaja of Benares—Foreign territory— Jurisdiction 
The Code of Civil Procedure governs suits tried by the Court of the Native Com- 
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Saee somni bom. 


missioners within the Family Domains of the Maharaja of Benares, 


The Court of the Native Commissioners of Kondh, a eplace situated within the 
Family Domains of the Maharaja of Benares, is a Court established by the authority 
of the Governor-General in Council and is not a Court established in the territory of 
& Foreign Prinoe or State within the meaning of section. 229 i of the Olvil Procedure 
Code. 

À decree of the Court of the Native Commissioners of Kondh may be 
transferred to and executed by the Court at Saran, under section 228 of the 
Ciyil Procedure Code. Maharaja Parbhu Narain Singh Bahadur v. 


Saligram Singh aes 30 
mama aaa — — , Sea, 280— Mesne profits, deeree for—Time from 
aue 12 year’s period begins to run, See Mesne profits xus WA 462 


—— , $00tion. 244, applicability of—Attaching creditors—Re- 








* presentati res, 

To attract the applicability of section 244 of the Civil Procedure Code, it must 
not only be shown that the question relates to the execution of the decree but arises 
between the parties to the suit in which the decree was passed or their reffresentatives, 

- Two attaching creditors of the judgment-debtors neither of whom was 


.& party to the suit brought by the other, are not the representatives of the 


judgment-debtor within the meaning of section 244 of the Civil Bpocedure 


. Gode. Ram Chandra v. Mussammat Hamirån “a 9008 437 





————— , Secs, 244, 8ll—Agreement to pay on certain 
date-—Forteiture, See Sale ti execution s. on ae toe 176 


p Beca, 244, 811 Second ‘appeal, See “Bale, setting... 
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Civil Procedure Code—( XIV of 1882), Seo. 244— Damages resulting from acts done 


under cover of excoution proceedings, swt for, maintainability of,—-Hweoution 
Court, J urisdiction— Heeoution, discharge or satisfaction, relating to. 

Under section 244 of the Oivil Procedure Code, the Court executing the decrea 
could only restore to the rightful owner land of which he had been deprived in the 
execution proceedings in excess of that decree, and that where damages had resulted 
from acts done under cover of the execution proceedings either by the decree-holder 
or at his instigation or suggestion, a separate suit for the recovery of such damages 
lies against the decree-holder. 

The question of an assessment of damages for injury arising from the 
fact that execution was taken out in excess of the relief granted under the 
decree, is not one relating to the 'execution, discharge or satisfaction of the 
decree’ itself but is one outside the decree. Dono Nath Banikya vr. Ram 

Kumar Chakrabutty - 527 
, Seca. 244, 318— Ageignee of decree-holder— 
Purchaser— Objector, Judgment-debtor—Delivery of possession, Sea 























Appeal m = a m s - 749 
í —— ———, Sec, 257 A—Anthority of agent to have a ie : 
postponed, extent of, See Principal ånd agent — .. T one 689 
n ————— , Sec, 283, See Fraudulent conveyance s 410 
——— — ——— — Rec 284— Cougj's jurisdiction to sellp roperty, 
See Transfer of Property Act, Sec. 89 ius r 95 





, Beo. 285— PEoecution of PANA by two 


Oourts of difforent grades—Sale by Court of lower grade, validity of—Statute,' 


construction of —Jurisdiction. 
Where the game property is under attachment by two Courts of different grades, 


a sale effected by the Court of a lower grade is not a nullity and a valid title passes 


to the purchaser, 


Section 285, Civil Procedure Code, is directory and deals with procedure. It is 
not intended by this section to take away the jurisdiction conferred by section 284 


of the Civil Procedure Code. 
It must be shown by the clearest language that jurisdiction given by one 
section of the Act has been taken away by another and subsequent section, 





Gopi Chand Bothra v. Kasemunnessa Khatun X 130 
— , Bec, 3835—Judiceial détermination—Test, See 
Limitation Act, Sch. II, Art. 11 T 852 


, Sees, 368, 544, 582, 587— Application for substitution in 
second apes le Tintin Lindab Aot (XV of 1877), Coh. IL. Srts. 
175 (0), 178. 
The period of Hmitation for bringing in the heirs of a deceased respon- 
dent in an appeal from appellate decree is not 8 years under Art. 178 of 
Schedule II of the Limitation Act, but 6 months, as provided for by Art, 
175 Cl. (e). Upendra Kumar Chukerbutty v. Sham Lal Mandal .. v5 
— —— Ma, Seo. 308— Account, Commisnoner to ewamine— Commissioners 
duty-—-Cofunissioner, when to take evidence under section 398, Civil Procedure 
Code—Oommissioner, not a judge or an arbitrator—Decision of Commissioner, 
caius of. 
On an application by the parties, the appellate Court ordered a certain vakil to be 
appointed Oommigsicner with powers under section 898, Civil Procedure Code, to 
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Civil Procedure Code—(Ceonta.) 
examine the accounts and objections to the same, and it was further ordered that the 


vakil should submit to the Court his report on the said accounts and objections: 

Heid, that the object of the order was to refer tothe Commissioner the exami- 
nation of the accounts for the purpose of enabling the Court to see what the accounts 
were, and the duty of the Commissioner was to make out an account, showing to the 


. Court exactly, how the account in the books stood and nothing else. The business 


of the Commissioner was practically to place himself in the position of an assistant 
to the Court, ao as to give the Court all the information which the socana gave and 
thus to enable the Court to come to a decision, . 

Held further, that under section 898 ofthe Code of Civil Procedure, the Com- 


~ missioner is entitled to take evidence in the matter referred to, so as to be able to 


report to the Court for the purpose of enabling ib to give a judgment on the points 
af issue, 

The Commissioner cannot deal with the case as if he is the Judge or an arbitrator 
appointed by the parties. 

If the Commissioner's report does nbt show what the accounts are, 
but merely contains a decision in favour of one party, the report is waste 
paper and is of no assistance to the Court, whatever. Tincowrl Debi +. 

Suttya Doyal Banerji we 105 

————, Beo. 457--Gugrdian ad litem—QCo-defendant— Married 
woman—New trial. ` 


The mother of several minor defendants who was herself a defendant as also 
was her husband, was appointed guardian ad litem for her minor sons: 
Held: this was illegal being contrary to the provisions of section 457, 
Oivil Procedure Code, and the suit must be decided afresh after the appoint- 
ment of & new guardian. Kali Sankar Sahai v. Maharaja Pratab 
`” Udai Nath Sahai Deo ae 86 
, Beo. 542, Sea Limitation Aot, Sec, 4 ... sis 287 
, Seca, 545, 546, para 8, 582, See Execution, stay of 298 
ene, Rees, 562, 564—Remand-— Erroneous order carried out— 
Subsequent proceedings, whether void— Waiter— binal disposal of suit, date of— 
Validity of remand order when to be challenged — Alternative bid not 00-enistont 
remedy, 

i When an order of remand has heen made, its Validity may be challenged directly 
and immediately by an appeal under section 588 ol. (28), or indirectly under section 
591, when an appeal is preferred against the final decree in the suit. The party 
affected by the order of remand should make his election, He may, if he chooses, 
prefer an appeal against the order of remand, and obtain a stay of proceedings 
during the pendency of the appeal; he may, on the other hand, carry out the order 
of remand, take the chance of a successful termination of the suit in his favour, and 
in the event of defeat, prefer an appeal against the final decree In which the validity 
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' of the order of remand may be questioned. He cannot, however, if he has carried 


out “the order of remand and taken the full benefit of it, turn round and prefer an 
appeal against the order of remand. ` ^ > 

Por Stephen J.—An appeal against a remand onei presented before the sult is 
_ finally disposed of under that order, that is, before the final decree in the suit has 
` been passed, is good; but a party cannot wait till the final disposal of the guit and 
then appeal against the intewocutory order without appealing from the decree in the 
puit, . 


i ! 
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Civil Procedure Code—(Oontd) 

Proceedings subsequent to an illegal order of remand might be valid under certain 
circumstacces. 

Per Mookerjes J.—Although when a Court of first appeal, purporting to act 
under section 562 of the Oivil Procedure Code, remands a ease to the Court of first 
Instance which had not decided the suit merely on a preliminary point, the order is 
erroneous, yet if the order of remand has been carried out, the subsequent proceedings - 
are not vold merely because of such error, and will be set aside only if it is established 
that the erroneous remand order has affected the merits of the case, The error does 
not affect the jurisdiction of the Court, and consequently may be cured by consent, 

The provisions in sections 662 and 56£ of the Civil Procedure Code were introduced 
for the benefit of litigants, so as to guard against a fresh trial of the whole cause in 
the Court of first instance and to protect them from the delay, trouble and expensa 
of a fresh appeal; if, therefore, litigants find it the more advantageous course that the 
whole case should be retried and consent to such a procedure, an order of 
remand contrary to the provisions of section 564 of the Civil Procedure Code is not 
null and void, A party who has consented to such an order, is not entitled to treat 
it as void and incapable of being validated by consent or waiver. 

Under some circumstances, the final disposal of the suit may be taken to be the 
delivery of the judgment, i 

When a litigant has the right to choogg between two remedies which 
are nob co-existent but alternative, he may select and adopt one as better 
adapted than the other, to work out his purpose; but once he has made his 
choice, and adopted one of the alternative remedies, his act at once operates 
as a bar as regards the other, and the bar is final and absolute. Baikunta 


Nath Dey v. Nawab Salimulla Bahadur ie 547 
M -———, Bees, 562, 688— Order admitting a plaint not a 
decree, Ses Appeal ... ax see 214 





, Sec. 568— AN additional, in i Court of appeal, 
duty E non-recording of, effect of. 
An appellate Court cannot take additional evidence in appeal except 

under Beo. 668, Civil Procedure Code, and under that section, only if the Court 

finds the evidence needful and if upon examination of the evidence as it 

stands, some inherent lacuna or defect becomes apparent, When additional 

evidence is admitted, the Court must record on ita proceedings, the reasons 

for such admission. When reasons are not recorded, the order is prima facie 


not under Sec, 668. Kessowji Issurt. The Great Indian Peninsular . 





Railway Co. e 9 5 
—— M, Bec. 584, See Second Appeal bes 233 
—— — —, Seca. 684, 585, See Bengal Tenancy Aot, Sec. 98... 19 

——— -t Sec, §86—Suit for damages for cutting wood, 
See Damages ses T" ix "T sis ae 218 
— m — ——— a, Secs. 623, 620 — Review of judgment — Appeal—8Second. ap- 


l, 4 : 
e ea 
When? aneorder granting a‘review of judgment has been set aside on 


appeal, the order passed in appeal is final and not open to Second appeal. ; 
Jainal Bibi r. Abdul Jalil m 255 . 
2... S203, 633, 686—Review—New evidence. 
No application ` for ares of judgment on the ground of discovery of new 
and important matter or evidence onght to be allowed unless the facts as to the 
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Civil Procedure Code —( Contd.) 
‘absence of negligence be strictly provel; the Code makes the Judge who tried 
the case final on such application. l 
When an application for review on the ground of discovery of new 
evidence has been refused on the ground that absence of negligence is 
not stzictly proved, a Court of appeal cannot, in hearing an appeal against 
the original decree, under colour of Seo 568, admit such evidence. Kes- 








sowjiIssur v. The Great Indian Peninsular Railway Company... 5 
Claim, alternative for rent or excess sums collected by co-sharers, Ses 
Co-sharers T or ei 190 
Coin, return in current, if return in specie "Bee Limitation Act, < 
Sch. 1I, Arts 120, 115 -— 685 
Combination, honest and dishonest pem distinction, Bee Burda: 
sera is - T y BS ni 111 
Commissioner, decision of, value of, See Civil Procedure Code, 
Sec. 398 - sae - 105 
——, duty of, See Oivi Procedüre Code, Sec. 393 "ss 106 
erem) not a Judge or arbitrator, See Civil Procedure Code, Bec, 398 105 
ne, review by—Order setting aside a sale, Seq Revenue Sule Law 
Nec. 25 T i — 84 
—————— ———- , to examine We See yi PUN Code, Sec, 898  .. 106 
+ — — ——-, When to take evidence, See Civil Procedure Code, Sec, 398 ... 105 ' 


Commitment order, quashing of—Order under section 486 of the Criminal 
Procedure Code---High Court, powers of, Ses Criminal Procedure Code 


Seca, 218, 214, 215, 436, 497, 477 and 478 is -" 760 
Common manager, irregular appointment of, suit to set Ade maintain- 

ability of, See Bengal Tenancy Aot, Seo, 93 LL 2s 316 
Commutation, permanent or temporary how ascertained, See Comnivlütion 

of rent in kind e DN Es s N TI 


Commutation of rent in kind, (bAowli) into rent in money (nwhdi)—Court of Wards 
power of, to make such commutation Benefit of estate—Court of Wards Act (IX of 
1879, B. C), Sections 14, 18, 19— Bengal Tenancy Act (VIII of 1885), Seo. 40— 
Commutation, permanent or temporary, how ascertained — Onws—Swubstitution made 
by Court of Wards, if binding and pon whom. 

The powers of the Court of Wards are co-extensive with the powers of the pro- 
prietor of the estate in charge of the Court, subject to the qualification that the exercise 
of such powers is requisite for the proper care and management of the property of 
whieh the Court has taken charge, 

Commutation of rent in kind into rent in money is in substance nothing beyond a 
variation of a condition of the lease under which the tenant holds and of the mode in 
which the rent is to be paid, and such an act of the Court of Wards, mag be done for 
the benefit of the property and the advantage of the ward, and is not «lira vires. It is 
binding both upon the disqualified proprietor, as well as upon his successor, as though 
it had been that of his predecessor in title. Unless tho suctessoryan shew that the 
power of the Court to bind him was restricted in some particular way, e e 

Per Mookerjes, J.—KE very contract-is prima facis permanent and irrevocable, and 
it lies upon a person who says that it is revocable or determinable, to shew either some 
expression in the contract itself or something in the nature of the contract, from which 

it is reasonably to be implied, that it was not intended to be permanent and irrevocable, 

but was to be in someway or other, subject to determination, The contfact may, for 
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Commutation of rent in kind—{Oontd.) 

instance, he shewn to be for a limited time,terminable upon the happening of a parti- 
enlar contingency or terminable at the option of either party upon reasonable notice, 
In each case, however, it lies upon the party who asserts that the contract is terminable 
to shew how and in what manner it is revocable or determinable. : 

A commutation of rent may be permanent, so that one of the contracting parties 
cannot, without the consent of the other, insist on reverting to produce-rents. The 
question in each case is what was the intention of the parties ; if they intended that 
the novation shquld be temporary, in other words, that the substituted agreement was 
to last for a specified period or during the continuance of specified circumstances, or 
that either party could resile from the substituted agreement, with or without notice, 
either party may claim to revert to the original agreement. If on the other hand, 

. no such intention is proved, the substituted agreement can be annulled only by 
consent of both the parties. Kashi Mahton v. Maharaja Iswari Prasad 


Narain Deo T 727 

Companies, sbares in. Sea Musha duas t T sis Em 695 

Company's Batta, See Abwab - i jon zs 637 
— —— A buwah - e 








A claim for Company's Batta which represents the conversion of sicca into 
Company's rupees is not an abwab but properly forms a part of the rent, 

If it is proved that Company's Batita h& been paid without dispute for 
many years, and its legality is questioned by the tenant, the onus is not upon 
the landlord to prove that the rent was originally fixed in sisca rupees, Ram 


Khelwan Singh *. Kumar Bai 2s 667 

Compromise, if binding on debutter estate, Sse Dabutter estate es 419 
decree—Decree not in accordance with Sec. 89, Transfer of 

Property Act. Sse Transfer of Property Act, Seo, 89 - 95 

———. - , i£ binds reversioner, Ses Hindu Law, Daughter’s RN 490 








Confiscation o! sanking Procedure Code, Bec. 517, Se» Indian 
Penal Code, Sec. 124 A ui 754 
Consent, obtained after execution of leniti dest effect of, Ses Widow, 








alienation by s.s " soe T 1 766 

, rule as to quantum e T See Widow, alienation by ... 766 
Consideration, and good faith if essential to valid transfer—Transfer of 

Property Act, Sec. 58, See Fraudulent conveyance T gah 410 

, denial of passing of, by third paity, See Burden of proof .. 659 

— M , statute, See Civil Procedure Code, Sec. 2385 u ies 180 

Constructive, petition containing waiver of rights, See Waiver - 62 


Constructive possession, doctrine of, applicability. 
The doctgine of constructive possession applies only in favour ofa 
rightful owner and should not as a rule be extended in favour of & wrong 
doer, whose possession must be confined to lands of which he is actually in - 
possession. Jogengra Nath Rai v. Baldev Das Marwari .- aes 785 


Contract. determination of—Onus apon tenant, Ses Landlord and tenant ... 79 
— Dispute as to the applicability of terms. 
In determining a question between contracting parties, recourse must 
first be had to the language of the contract itself, and (force, fraud and 
mistake apart) the true construction of the language of the “contract is the 
touch- stone of Igal right ; it often happens however, that disputes arise, not, 
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Contract—(Contd.) 

as to the terms of the contract but as to thel? application to unforeseen ques- 
tions which arise incidentally or accidentally in the course of performance 
and which the contract does not answer in terms, yet “which are within the 
sphere of the relation established thereby and cannot be dééided as between 


“strangers ; in such cases, it is necessary to consider by what general law the 


parties intended that the transaction should be governed, or rather to what 
general law it is just to presume that they have submitted themselves in 


the matter. Baidya Nath Dutt v. Kaminikant Gupta = *« e 572 
, essence of—Agreement to pay on certain date—Forfeiture, See 
Sale in execution sis T m" nm no 176 





, Intention, See Commutation of rent in kind oe ave 727 
, joint or several, or joint and several—Construction, question of— : 
Intention of the parties— Right, joint. - 
` The question whether a contract is joint or several, or joint and several 
ig a question of construction, that is, a question of the intention of the parties 
to the contract. If it is the intention of the parties, to be determined from 
the expression of their will or from the nature of the obligation itself, that 
the obligation is to be indivisible, there is a joint right which is vested in 
several persons and which must be enforced by them jointly. One of the 
most important characteristics of a jofht right, strictly so called, is that 





upon the death of one of the persons in whom the right is vested, the whola 27 

right devolves upon the survivor to the exclusion of representatives of the 

deceased. Mohamed Ishag v. Sheikh Akramul Hug T P^ 658 

m, nature of—Onus of proof, Ses Commutation of rent in kind ous 727 

—— — —, Specifle perforinanco— Agent — Principal, sndisoloted — Time, whether essence 
of contract, *. 


When the terms of an agreement have been reduced to writing if the person who 
has drawn it up, alleges that an important térm has been omitted by inadvertence or 
mistake, he is bound to pledge his oath to the truth of the story. 

When time was not made of the essence of the contract by the terms of the written 
agreement, in ease of undue delay, either party might have made time the essence of 
the contract by giving notice of demand of performance within specified - reasonable 
time. When this was not done, time would not be regarded as- of the essence of the! 
contract, 

When a person enters into a contract, professing to acton his own be- 
half, the burden rests on him, although he might have intended to act for an : 
uldisclosed principal Mahomed Ikramull Huq v. Wilkie... be 682 
Contract Act, Sec. 188—Authority of agent to havea sale postponed, 

extent of, See Principal and agent ... di sia M 089 
Coolie Sirdar, not an artificer, workman or labourer, See Workman's 


Breach of Contract Act, Sea 2 ane -— dk ues 180 
Co-owner, possession under common tittle—Adveree yere 

sumption, See Possession by one co-owner, when adverse. e 9183 
Co-owners, Partition of part—Mistake or consent—Snit for partition 

of the remainder, See Partition suit ... is » v . 785 

, right of, See Tortfeasor 5 s . 883 


Co- sharers—Alternatico olaim—QOess return Chet? Aot ( IX ofi1880 B. C^ 
Sec. 20, Asuitis maintainable bj one of several jointlandlordsfor recovery of —— 
balance of rent due from a tenant, and, in the alternative, for recovery of | "^ e 


* 


* 
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Co-sharers—( Contd.) 


sums which may have been collected by his co-sharers in excess of their 
legitimate share, Bo far asthe claim against the co-sharers is concerned, 








Sec 20 of the Cess Act has no application. Sham Singh » Kishun Sahai 190 
Costs-—Pleader’s fees——-Contested application for probate, See Probate (is 453 
Power of Oourt—Contested application for probate, Ses Probate se 453 

—— of litigation, whether legal necessity, See Hindu Law, Daughter's 
estate . s i ve ree ave sis 490 
Court, duty of, to investigate, Ses Bengal Tenancy Act, Sec. 171 D 601 
, not an atbitrator—-Lecal investigation, See Local investigation ... b 


— ——, procedure of, in cases of offences under Sec. 228, Indian Penal Code, 
Bee Indian Penal ‘Code, Secs, 228, 500 








PA TT T 718 
Court Fees Act, Sec. 11, Sse Suit, original value of ... os ss 255 
——— c, Sec 7., Sub sec. IV, CL (ec) and (d), Sch. IL Cl. 17 (ik), —— 
See Plaint, selection: of idi - T y 427 
(€ , Sec, 7, Sub-sec, IV, Ol. (b) and Sch, IL, Art. 17, Ol. vi— l 
Partition—Joint property, Ses Partition, suit for `` T 651 


Court of appeal, duty of— Facts happening after judgment appealed against — Eci- 

dence, cxtrinsic—Rights of parties. . 

As a general rule, a Court of appeal, in considering the correatness of the judgment 
of the Court below, will confine itself to the state of the case at the time such judgment 
was rendered, and will not take notice of any facts which may have arisen subse- 
quently. 

But the Court will, in exceptional cases, depart from this rule, specially 
where, by so doing, it can shorten litigation and best attain the ends of 
justice, by preserving the rights of both parties. It is not only in the power, 
but it may sometimes be the duty, of a Court of appeal to take notice of events 
‘which have happened during the pendenoy of the appeal, and such eventa 
when not appearing on the record may be proved by extrinsic evidence, 





, Bam Ratan Sahu v. Mohant Sahu a 14 
Court of wards, power of, to make commutation of rent in kind into 
nakdi rent— Benefit of estate, See Commutation of rent in: kind 258 727 
———— — ———, power of, co-extensive with that of the proprietor, sub- 
ject to certain exceptions, See Commutation of rent in kind... "E 797. 
< , Substitution made by, if binding and upon whom, Ses 


Commutation ot rent in kind on as 731 
Court of Wards Act, Secs 14, 18, 19 of the—Powers of Court of Wards— 

Proprietor, See Commutation of rent in kind me = 427 
Court's power to rectify wrong'done by its order, See Court's process A 662 
Court's process, abuse of— Wrong done by order of Court—Court's inherent power 
: to ractify— Brents happening after the filing of appeal, 

When an order has been improperly or fraudulently obtained from a Court, as 
goon as the Court is apprised of the fact, it will recall the order on the ground that yo 
Court will tolerate an abyse of its process. The Gourt has inherent power to do Bo. 

| Wren. there bas been a wrong done by an order of Court which has been set aside 
'ou appeal, the Court executing the decree without express authority of law is compe- 
tent to put the parties in the position which they occupied before that; order. 2 
t — Itis not only competent to a Court of appeal, but it may be its duty 
«under certain circumstances, to take notice of eventa whiole have happened 


e 
e 
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Court's process— ( Contd ) 
since the order challenged in appeal was made. Udit "PNE v. Rashika 





Prasad Upadhaya T 663 
Covenant and agreement to pay not absolute but qualified in its terms— 
Oreditor and debtor, relation of, See Debt T ia 939 
——-.—-, English mortgage—lImproper sale—Notice +o — See 
Mortgage - is T ii E 674 
, Express, breach of— Liability, vopudiadion of, Sec Damages us 398 
——— ——4 To pay, how to be proved, See Debt m. as 639 
Creditor, of a qualified interest to prove what, See Hindu kaw Darit 
estate - T € — eos 490 
"~, If all should join, Bes Fraudulent conveyance Siz 410 
, transfer in favour of, for pre-existing debt, if bed dee: of 
Property Act, Sec, 53, See Fraudulent conveyance 410 


Creditor and debtor, relation of—Unqualified admission of debt—Cove- 

nunt and agreement to pay not absolute but qualified in its terms, 

Ses Debt is T . vo T 689 
Criminal Procedure Code, jdn 96, 100— Warrant, ilegal and nuli and void 

e— Resistance to emeoutiot — Indian Penal Code (Aot XIV of 1880), Sao. 99, "not 

strictly justifiable by law," ` 

A person applied under Sec, 100, Criminal Procedure Code, for a search warrant, 
but the Magistrate issued the warrant wader Sec. 96 of the Code, under which the 
Police supposed themselves to be acting. The petitioners resisted the Police in execu- 
ting search warrant of arrest and used force and violence : 

Held, that the issue of the warrant under Seo. 96 of the Code was wholly illegal 
and the warrant was a nulity. 

Held, further that the words “not strictly justifiable Uy law’? in Sec. 99, Indian 
Penal Code, point to cases where there is an excess of jurisdiction as distinct from a 
complete absence of jurisdiction ; to cases where the official has done wrongly what 
he might have done rightly ; not to cases where the act nd not possibly have been 
done rightly. 

Hence the resistance offered does not come within the terms of the first 
paragraph of Sec. 99, Indian Penal Code, and the petitioners have a right'of f 
private defence. Bisu Halder v. Probhat Chunder Chukerbutty ... 127 
, Sections 107, 145—Dispuies concerning jalker— 








Procedure. 

Where a dispute likely to cause a breach of the peace isa bona fide one relating 
to a fishery right, proceedings under section 145 and not under section 107 of the 
Criminal Procedure Code should be instituted. 

The words in section 145 are mandatory while those in section 107 are 
discretionary, Balajit Singh v. Bhaju Ghose  .. 697 
, Sections 108, 118-— Indian Penal “Code NG Act XLV of 

1860), Section 1244, — Eoact words not ascertainable—Notice—Substanco— 
* Swaraj, meaning of. 

The exact words used by the petitioner in his speech cannot We ascertaingd, but 

the words used are substantially the same as given in the notice finder section 108 





„Ot the Criminal Procedure Code: 


Held, on examining the substance of the words used in the notice, that there was 
nothing which brought the case within section 1244 of the Indian Penal- Code, and, 
therefore, under section 108 of the Code of Criminal Procedure, ' 


- 
, * * 
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Criminal Procedure Code—( Cond.) 
The word “Swaraj” does not necessarily mean Government of the 
country to the exclusion of the present Government. The word, if literally 
translated, means self-government, that is, government by the people them- 
selves, under the King and vane British Sovereignty. Veni Bhusan Roy 
v. The Emperor, T 699 
, sotion 110,—Landlord—Tenants of bad oharaoter— 
Lending money and settling dispute—Associatian. 
The facts that a landlord has tenants of bad character, that he lends money or 
paddy when the latter are ip difficulty, and because they are his tenants, and that he 
settles disputes between two men, one of whom isa thief and the other is not, do not 
subject him to a proceeding under section 110 of the Criminal Procedure Code, 
Fhe mere association with men of bad character is not suficient, unless 
the association ig to commit theft or dacoity, to bring him under section 110 
of the Criminal Procedure Code, Nilkamal Das v. Emperor Le 711 
, Secs. 498, 437, 4359— Evidence, tahing of or direction to 





So 

















take—Jwurisdiction. 

Section 487 of the Criminal Procedure Code does not authorise a 
Sessions Judge or a District Magistrate to take evidence or to direct œ% 
evidence to be taken supplementing the evidence given in the lower Court, 
The Sessions Judge or the Magistrate is nuthorised to direct a further inquiry, 
but not to take evidence or direct evidence to be taken, Under section 
428, an appellate Court dealing with an appeal may direct additional 
evidence to be taken or itself record such evidence, The High Court, under 
gection 489 of the Code, has powers as an appellate Court to direct evidence 
to be taken. Moni Mohun Mondol v. Iswar Chunder Mookerjee ... 251 
, Bec, 476— Munsiff, power of, to direct prose- 
cution under Sec, 500, Indian Penal Code, Sas Indian Penal Code, 











Secs, 228, 600 ... - 5s ave rah ies 718 
me , Sec. 476—Doubtful criminal prosecution— 

Inquiry, See Sanction to prosecute... sis se oes &31 
amma aan a, section. 478—-Bond, genuineness of —Indias Penal Code] 


(Aot XLV of 1880), section 193, prosecution nder— Appellate Court, reversal by— 
Hes-judicata— Order under section 470, set aside—High Courts power to set aside 
order under section 476, Criminal Procedure Cado. 

In a suit for recovery of a sum of money due on a registered bond, the Munsiif 
came to the conclusion that the bond was genuine, decreed the suit and directed the 
defendant under section 476 of the Code of Criminal Procedure to be proseguted 
under section 198 of the Indian Penal Code, On appeal, the Subordinate Judge 
held that the bond was not genuine and dismissed the suit. In the meantime and 
before the decision of the Subordinate Judge was pronounced, the proceedings in the 
Criminal Court had been taken, but when ithe Subordinate Judge pronounced his 
judgment, the case waa still pending 1n the Oriminal Court. A copy of the judgment 
of the Subordinatg Judge was filed before the Criminal Court but, was not given weight 
to and the«lefendant was convicted under section 193 of the Indian Penal Code: 

Held, that the judgment between the parties as regards the genuineness of the 
bond is res judicata in all subsequent proceedings between the parties. . 

The High Court has jurisdiction to set aside the orders passed by the 
Oriminal Court in g prooeeding based on an order undereection 476 of the 


* 


e 


800 A THE CALOUTTA LAW JOURNAL. [Vor. VI.. 
° t 
Criminal Procedure Code —( Contd.) l : 
Code of Criminal Procedure, which onght to have been set aside as soon as 
the judgment of the Subordinate Judge wat known. Kunullah v. The 
Emperor a 708 
, Bac. 144— Timeo. nor-speolfio tion of — Order, validity of. 

An order made under Sec 144 of the Criminal Proceduré Code is not bad 
because it omits to state that its operation is confined to two months or some 
` shorter period from the making thereof. Ram Nath Chowdhury v. 

Emperor e 186 
——B— — —-, Bec. 145, el. (4)— Actual possession without reference to 
the merits of the olaims—Jurisdiction, where merits of claims referred to, 

What a Magistrate has to look to in a case under Sec. 145, Criminal Procedure Code, 
isthe question of actual possession ; clause (4) of that section lays down that he has 
to decide the question without reference to the merits of the claims of any of the 
parties to a right to possess the subject matter of the dispute 

Where a Magistrate in deciding a case under Sec. 1465, Criminal 
Procedure Code, refers to such merits, be exceeds his jurisdiction. Ram 

Dyal Mahton v. Kedar Nath - 182 
— 5, Sec. 165, sub-section (3)—Indian Penal Code (Act XLV 
of 1860), Secs, 99, 147— Publio servant acting without authority. 

If a constable goes for search without any written authority, Me does not under 
section 185, sub-section (3) of the Criminal Pfocedure Code lawfully exercise the power 
ofa public servant. To such a case, section 99 of the Indian Penal Code has no appli- 
cation, That section contemplates certain acts against which there is no right of 
private defence. 

* The essence of section 147 of the Indian Penal Onde is that the public 
servant should exercise the power lawfully. Jdu Mandal v. The 

2. Emperor € 753 
a, Sees. 203, 204 (3), 253,.437— Charter Act, Seo. 15— 

Presidenoy Magistrate, os of discharge made by— Power of the High Court to 

inlerfere— Von-egercise or illegal exercise of jurisdiot ion 

The High Court has no power under the Code of Criminal Procedure to 
interfere with an order of discharge made by a Presidency Magistrate. Its 
powers of interference exist by virtue of section 15 of the Charter Act, which 
gives it a limited Jurisdiction. It can exercise such powers only in cases of 
non-exercise or illegal exercise of jurisdiction and cannot set aside an order 
of discharge made by a Presidency Magistrate merely on a consideration of 
the evidence in the case. Kedar Nath Sanyal v. Khetra Nath Sikdar 705 

—— en, Sees, 213, 914, 215, 439, 477, 478, 486-—Commitment order, 
quashing of— High Court, powers of, 

Section 215 of the Criminal Procedure Code bars the revision byt the 
High Oourt of an order of commitment made under sections 218, 214, 477 
and 478 of the Criminal Procedure Code, except on a point of law, But : 

where a commitment order has been made under section 436 of the Criminal 
Procedure Code, the!High Court has full jurisdiction to enter into Whe facts e * 
.aud to consider the propriety of the order of commitment. Rashbéhari 
å Lal Mandal t. The Emperor za. 5 TOO 
— — —— ——— ———, Sees. 9388, 587—Joinder of two efences in ona charge, 
legality Different offegoes — Trial, separate, 
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Criminal Procedure Code—( Contd.) 

A joinder in one charge of two offences committed on one and the same date is 
an illegality which vitiates the trial and is not covered by Sec. 687 of the Criminal | 
Procedure Code, 

There should be a separate charge for each distinct offence as provided by-Sec. 
238 of the Criminal Procedure Code, 

Where two persons, being accused of different offences committed in different ' 
transactions relating to different persons, they should be tried separately. 

Quare : Whether the rule laid down in Subrahmania Ayyar v King- 

Emperor is not carried Yoo far by the decisions in the cases of Gul 
Mahomed  Bircar v, Cheharw and Johan  Subarna v. King-Hinperor 








Tilakdhari Das v. The Emperor z 167 
—— —, Rec. 517, applicability ‘of—Oonfiscation of 
press, See Indian Penal Code, Sec. 124 A ie 754 





-, Seo, ó17— Order directing delivery of m in the 
absenos of any oriminal proceeding or onquiry, without jurisdiction. 
Where an order direeting delivery of property is made by a Magistrate 

without any criminal proceeding before him or any other Magistrate, but 

merely on the application of the person in whose favour such order is made, 
such an order 18 entirely without jmisdiction. Section 617 of the Criminal 

Procedure Code cannot apply to the cass, Sreedam Chunder Seal «. 


W. J. O'Grady s 0 
Cursus Curioe, See Transfer of Property Act, Sec 89 " vus 95 
Custom, defence, title by—Suit of Small Cause Court nature—Second e 

Appeal, Ses Damages „u T a ii 218 


— ——, &videnoo as tur Appellate Court's power to supplement evidence, 

Inva matter of evidence as to custom, where there is sufficient evidence 
to show that such a custom exists but its limits and incidents are not - 
clearly before the Court, it is within the discretion of the appellate Court to 
allow that evidence te be supplemented, particularly when independent 
evidence of Government Officers is available. Sitab Rai v. Dubal 


Negesia .  . 218 

, Hindus of Bhale Sultan Chhaitris—- Exclusion of daughters and 
their íssues, See Hindu Law, Succession ds - ka 766 
Damages, assessment of, principles, &e Damages ` isi T 398 


—— .—, assessment of, for injury resulting from acts done nde cover of 





execution proceedings, See Civil Procedure Code, Seo, 214 ... e. 027 
—- - how and when accrue, See Damages zie v. A 398 
—  ———--, remote or indirect, if recoverable, See Damages is 398 
———— resulting from acts done under cover of execution TM 

suit for, *maintainability, See Civil Procedure Code, Sec. 244 527 





- suit for, cutting wood— Custom, defence, title er an er: Appeal— 
Civil Procedure Code (dot XIV of 1882), Seo. 586, 
© Ap appeal lis from a decree passed ina suit of the nature cognizable in a Court 
of Small Causds, but there ia no second appeal under section 586 of the Civil’ Procédure 
Code, 
Where a plaintiff, a jotedar, brought a suit against a tenant for damages i 
for cutting wood and the defendaiit raised a defence of tie by custom and 
the plaintiff also raised a reserved forest right, the suit is not in the nature of 


. A Small Cause Court spit. Sitab Rai v, Dubal Nagesia ... 2). $i 


. 
a 


e 
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Damages fer—breaoh of- contract, suit for—Liability, repudiation of limitation, 
Damages, how and when acorue—Assesement of damages, principles of— 
Limitation Act (XV of 1877), Soh, II, Art. 116,— Ezpresa covenant, breach of— 
Indian Contract Aot (IX of 1877), Seo. 73—Collateral or consequential damages 
—Remote and indirect damages or loss, if recoverable, 

A contract may be broken quite as much by repudiation of liability under it, as by 
` making it impossible to fulfil the terms of the contract. 

Art. 116 of Schedule II of the Limitation Act applies to a suit for compensation 
for the breach of a contract in writing and registered, and the suit is in time if it is 
commenced within six years from the date when the contráct was broken, 

Where a party sustains a loss by reason of a breach of contract, he is, so far as 
money can do it, to be placed in the same situation with respect to damages, as if the 
contract had been performed. 

Where two parties have made a contract which one of them bas broken, the 
damages which the other ought to receive in respect of such breach of contract, should 
be such as may fairly and reasonably be considered, as arising naturally, that is, 
according to the usual course of things. from such breach of contract itself ; the 
damagag may be such as may reasonably be supposed to have been in the contempla- 
tion of both parties at the time they made the contract, as the probable resalt of the 
breach of it. The damages, however, cannot include compensation for any remote and 
indirect loss or damages sustained by reason ef thel breach. 

When a person agrees to pay and discharge an incumbrance and neg- 
lects to perform his covenant within the time fixed therefor or within a 
reasonable time if none is fixed, the covenantee is ordinarily entitled to re- 
cover the present amount of the inoumbrance. Daswant Singh v. Syed 


g Shah Ramjañ Ali i 898 
Daughters and their issues, exclnsion of—Hindus of Bhale Snltan Chhattria 
— Custom, Ses Hindu Law, succession ase - e 766 


Debt, uxqualified admission of — Promise to pay— Covenant. and agreement to pay not 
absolute but qualified in its terms—OCreditor and debtor, ‘relation of —Covenant to 
X pay, how to be proted — Intention of the parties. 

Although an unqualified admission of a debt implies a promise to pay,.yet if 
there is a covenant and an agreement to pay which is not absolute but qualified in its 
terms, for instance, if there is a covenant to receive payment out of a specified fund, it 
does not create the relation of creditor and debtor as upon a simple loan of money. 

Whether there is such a covenant must depend upon the construction 
of the instrument in each case and the intention of the parties as evidenced 
by the circumstances, @hasiram v. Raja Mohan Bikram Sha .. 889 
Debutter or secular—Dispute— Receiver—Sale by receiver—Sanction of Cowrt— 

Validity of sale—Shebait, decree against, when binds successor. s 

There was a dispute as to whether certain property was really debutter or not. 
In the consequent suit, to which the claimants as well as the shebait were parties, 
a Receiver was appointed, who with the sanction of the Court, sold certain properties. 
The gale was now challenged by the successors in interest of the parties to the petviofis 
litigation, on the ground that the property was debutter and the sale invalid : 

. 4ield, that in the absence of fraud, the sale could not be challenged. 

The principle upon which a decree against one shebait binds his 
successor examined, Gora Chand Lurki v. Makhan Lal Chakravarti 404 
Debutter estate—Female trustee— Male trustee—Limitation Aot, (XV of 

1877), Sch. II, Art, 141, See Shebait ... — "T a . 821 
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Debutter estate—SAebait, personal decree against —Compromise binding the debutter 
estate, legality—Shebait, power of, te alienate debutter property. 

There was a prolonged litigation between the lessor and the lessee who was a 
Shebait, in which the latter had on three occasions successfully resisted the attempt 
of the former to obtain deorees for rent binding upon the debutter estate. This was 
followed by execution proceedings, in which the lessor sought to proceed against 
properties which he alleged were fhe personal properties of the Shebait, but which, 
according to the latter, formed part of the estate dedicated to the idol. This led to 
claim cases whigh terminated in favour of the Shebait acting on -behalf of the idol. 
On the day the claim was ` allowed, the Shebait entered into a compromise by which 
the dispute between them was settled, and an agreement was drawn up and executed. 
Under this agreement, the Shebait undertook to surrender the lease and to pay 
Rs 27,020 to the lessor in settlement of all his olaima, Out of this sum, Rs. 16,000 was 
paid in cash, and for the .balance, the Shebait executed a conveyance in favour of 
the lessor in respect of all arrears of rent due from the tenants of the leasehold property. 
He further undertook, that if the back rents ao transferred were found insufficient to 
satisfy the debt of Rs. 11,000, the lessor would be at liberty to proceed against the 
debutter estate for the recovery of the deficiency : . 


Held—That in the matter of the compromise, the Shebait acted honestly and 
with due caution ; what he did was not only not improvident management, but was 
distinctly beneficial to the endowment, "Hence, the terms of the agreement are 
binding on the debutter estate in the hands of the successor of the original Shebait. 

Power of a Shebait to alienate endowed property for satisfaction of his debt 
explained, Nawab Bahadur of Murshidabad v. Mohant Bhagwan 


* Das ate 442 
Dakhilas to dakhalidar, effect of, Ses Permanent Tenure ay n 122 
Decree against Hindu female—Fair trial—lteverstoner, S44 Shebait m 621 





, against Hindu Widow, when binds reversioners, See Hindu Law, 
Widow wv 














ess n 462 
——- against manager of joint Hinda family, binding Tu Ses 
Manager, joint Hindu family see is sts 362 
, not inter parties admissibility of, Sze Road Cees Act, Bec. 95 is 22 
———-, preliminary, effect of, See Partition suit ... “we 25 785 
-, Buit to set aside, See Limitation Act, Art. 93., i. ie 17 
, when to be set aside for the negligence of the guardian— Test, See 
Guardian ^ NA 418 
-holder, fraud olde Sale, Soe reciton Bale... dll 
-————,lepresentative of—Person attaching decree, See Limitation Act, 
Sec. 10, ExpL I 8 T zs PP a 141 
—-—- absolgte, application for, whether — € NE not in accord- 
ance with Sec. 89, Transfer of Property Act, Ses Tranfer of Property Act, 
Bec. 89. >, ove T - nes 95 
Decreta] amount our of—Sale— Bonafide purchaser, See Bengal Rent 
R Hesevery Aot, MET us T ees i 43 
Defendants, pro- Parm relief aia See Limitation Act, Sec, 22 558 
Deposit as security for faithful and due discharge of duties, See Limitation . 
Act, Sch, II, Arts. 120, 145 i S 535 
— m, meaning ot— Limitation Act, Sch, II, Art. 146, Ses Limitation re 
Sch, II, Ants. 120, 145 * ... m TR ae AT 535 
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Deposit—(Contd.) = 


of rent— Interest, See Bengal Tenancy Act, Secs. 64, 61, 62,67 |, 273 
-— —-, refund of, suit for, Sse Limitation Act, Sch. I1, Arts. 120, 145 ss 535 
Deposition, meaing of—Limitation Act, Sch, II, Art. Hes See Limitation r 

Act, Boh, IT, Arts. 120, 145 YA S 635 





Depositor—Possesston— Execution Court, Ss Bengal Tioma n Sec. 171, 

el. (1) (e) gih t Se - 592 
Discharge, validates Taine family—Minor—Limitation ren Secs. 7, 8, 

See Tortfeasor .. Wb uh ou 883 








Order, eda by Pr esidency Magistrate High Court's power of 
interference under Charter Act, Ses Oriminal Procedure Code, Secs, 208, 





' 904 (8), 258, 437 i er a i E 706 
Discretion of Court, See Event happening after passing of order jsi 102 
Dispossession. from purt—Interest, See Usufructuary mortgage ui 74 
—— ——, subsequent, Ses Transfer of Property Act, Sec. 68 Cl. (c) ... 143 
Document, admissibility of, not objected in the lower Court, See Road Cess ` 
Act, Bec. 96 ... sii T" <a “ee ~ 22 
—— ————, construction of, Sea Mortgage or out and ont sale . Kas 208 


, "recóited and acted upon, affect of — Appellate Court, po of 
When a aan has been received and acted upon in the Court of first 
instance, & Court of appeal ought to be very slow to interfere with the exer- 
cise of disoretion by the original Court. Wilabati Misrain v. Bishun 
Chobey ... - 621 
Dower, defcrred-— Cause of action— Wife's heirs—Nature of interest—Suit for dower, 
© ` gecassary party to, 


Where the dower was a deferred dower, in other words, was payable only upon 
dissolution of marriage, either by divorce or by the death of one of the contracting 
^ parties, and where there was no dower deed executed, there was an implied agreement 
by the husband to pay to the heirs of his deceased wife the amount of the dower debt. 
Until her death, no cause of action arises, and her death gives rise to a cause of action ' 
to her heirs and not to her. The interest which the heirs have in the dower is not 
joint but different, and each, on the basis of the facts which constitute him an heir, 
has a distinct title on which his cause of action is based. The title of all is not 
common. . . 


All persons who claim to be entitled as heirs to. share in the dower, 
are Pal parties to thesuit together with the husband. Mohamed 





Ishaq v. Sheikh Akramul Huq e 558 

Easement, customary, when to be exercised, Ses Profit a prendre - 218 
— —,sult against a tenant—Defence of general custom by a single 

tenant, Ses Civil Procedure Code, Sec. 30 EN T . 218 


~, tenant — Landlord. 
' A tenant cannot acquire a right by prescription against his landlord. 
Sitab Rai v. Dubal Nagtsii« . 





Lo sum 
- 


1 e cd Bale Law, Sto. 20, See Revenue Sale di 

a Law , Becs. 27, 28, 29, 37 ere ` ; eee wee aoe “ees . 479 
Encumbrancer, prior and subsequent—Bubrogation, Ses Mortgage zs . 184 
MS , deposit, Ses Bengal Tenancy Adt, Sec. 171, UL (1) (c). . .. 692 - 





-English[Mortgege, Ss Limitation Act, Sch. II, Arts. 132, 147 | 4, 879 


"i 
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English Mortgage—(Contd.) A 
, covenant—Sale, inproper— Notice to purchaser, See 
> Mortgage See vus M ve en sos 674 
——» ———— — — —, improper sale, setting aside, See Mortgage is 674 
Equity of redemption, purchaser, not made a patty, right of, Sse Mortgage . 
decree iá aë m E ees is 609 
———— =, purchasers of, rights of, See Release ... vee 46. ' 
m, purchaser of—Subrogation, See Mortgage ii 184 
Estoppel, doctrine of, when invoked, See Estoppel . A" id 601 
| jndgment— Facta? Seo Shebait 


5.8 pak 7 621 
Reliance on one of two leases in one Gin and on the other in : 


appeal Court— Reliance on the former in High Court, See Leases 


Estoppel—Silence- 


No general rule can be formulated as to when silence may be unlawful in trans- 
actiovis between men at arms length. The presence ‘of the silent party, when the 
transaction takes place, makes a much clear case for estoppel than when he is absent. 
The main test to be applied is—whether the silence may be attributed asa true cause, 
not necessarily the entire or even main cause, but one of the causes, of the change of 
position, and whether upon due regard to all the circumstances, it is just that the 
defendants should be prejudiced in the manner in whith they have been prejudiced 
by the omission of the plaintiff to speak. 


“The doctrine of estoppel is invoked upon proof that & wrong has been 
done, or is threatened, on one side, and injury suffered or justly to be appre. 
hended on the other; parties are only estopped from denying their own ' 
statements when the denial operates to the injury of another and when 
their conduct did influence the position of thah person. Where a party 
fails to make his rights known, where fairness nnd good conscience require 
that he should do so to protect the interest of others, he cannot be heard as 
against them to assert such rights. An estoppel may be set up as a means 
to prevent injustice, and if the circumstances are appropriate, the estoppel. 
will ba so moulded as to prevent fraud and injustice in whatever form it may 





present itself. Thomas Barclay v. Syed Hossein Ali Khan iss 601 

Events happening after the filing of appeal, See Court’s process T 662 
DATAE after the hearing. of order, See Appellate 

Jt is T 92 





happening after passing of order, Order, m of, du happen- 
ing after—Duty, Appellate Cowrt—.Esparte deoree—BSale— Application tP set 
aside ew-parte decree, pending —Cowrt, discretion of. 
It is not only competent to a Oourt of appeal but it may be its duty to take 

notice of evefts which have happened since the order challenged in appeal was mado. 
When a sale has been set aside on the ground that the decree in execn- 

tion of which the sale'took place has been nullified by an exparte decree in a 

a yegular suit, anden appeal has been preferred against the order setting 

aside the male, sif during tho pendenoy of the appeal, the exparte decree is 

set aside and the original decree restored, the appeal ought to be allowed 

and the sale restored. Ramyad Sahu t. Bindeswari Kumar Upadhay 102 >» 

Evidence Act, Secs. 62, 68 (4)-vLease and Counterpart— Primary aud 

, Secondary evidence, See Leases s isa gê b73 


2094 
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Evidence, admissibility of— Omission to take oljeetion —Emohange, desd of, ade 
missibility of. 

Upon a question of disputed pedigree, a geneological table which had been pre- 
viously filed in a suit in 1804, was tendered and received in evidente without any 
objection in the Court of first instance: : 

Held, that it was too late for the respondent in the Court of appeal 9 tako ex- 
' ception to its admissibility. , 

A certified copy of a deed of exchange which bore date 1782, was Ld received 
in evidence as containing a recital which supported the cage of one of tae parties : 

Heid, that the document was admissible upon the question of the descent and 
relationship of the parties Shahzadi Begam v. The Secretary of 





| State for India in Council - 678 
Evidence, additional, in appeal, Ses Civil Procedure Code, Sec. 568 zi § 
, direct, to conneot irregularity with in adequacy, Ses Revenue 
Bale Law isi 163 
— ——-, external— Acknowledgment of existing liability, See Limitation 
à Act, Sec, 19 zs 544 
——— — —, extrinsic, to prove facts happening after judgment, Ses Court 
of appeal . ID - 14 
——— ——, power of Appii Court to tae or direct to take, See Criminal 
Procedure Code, Secs 428, 487, 489 A T ih 251 
= a, primary and secondary— Evidence Act, Seca, 62, 68 (4)— Lease 
and counterpart, See Leases ane s. T - 572 


Exchange, deed of, certified copy of—Tendered and reeeived without 
objection—-Objection as to admjasibility in Appellate Court, Sea Evi- 


dence, admissibility of «cs iss 678 
Execution, spplication struck off— Continuation, ‘Bes Rent Recovery Act 
Sec, 92 ae m ess ase * zs sah 146 


—, application for, gati compensation money—Land Acquisi- 
tion proceedings—Mortgage decree, See Transfer of property Act, Secs, 











88, 90 wee tee ves 745 
Exeoutant of mortgage, suit against—Necessity, m of, "Bee Hindu 
Law, Daughter's estate , eo T ove i 400 
Execution of decree —Acknowledgment, See Limitation Act, Seo, 19, Expl, I 141 
= , decree for rent-——Several jotes or tenures—Purchaser, See 
Bengal Tenancy Act, Chap. XIV ee ens eec 183 
proceedings, if interest can be claimed— Decree silent as to 
interest, See Mesne profits ils v 462 
— ——— of decree, Family Domains, Moharaja of paira See Civi 
, Procedure Code, Secs. 223, 220 B m T si BO 


—— ——;, discharge or satisfaction of the decree—4ssegpent of 


rape. for injury resulting from acts done under cover of eregution ` 

proceedings, Ses Civil Procedure Code, Sec. 244 ‘és ees 527 
— Court—Jursdiction —Maintainability of suit for damages re- 

sulting from acts done pnder cover of PARON proosedirigs, See Civil 

Procedure Code, Bec, 244 ses ase "PM e see 527 
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Execution—(Contd.) l 
—, Suit value of, Decrees on Jesser amount, Appeal, Sse Bengal, 








N. W, P. and Assam Civil Courts Aot, Sea. 21 ... ii 88 
-— of two instruments on one day—Priority of WAN Bee 
Transfer of Property Act, Secs. 48, 78 s - ss 74 
———— Bale for money decree—Power of appellate Court to stay, See 
Execution, stay of NA a oe 298 
, what passes, test, See Hindu Taw—Daughters WENG E 490 





MÀ 





Salg— Fraud — Auction purchaser—deores-holder, 
If fraud is established or the part of either the auction-purchaser or the 
decree-holder, the execution sale is vitiated. Ambika Prasad Singh +. 
R. H. Whitwell asi 111 
Execution, stay of,5y Appellate Court— Appellate Oourt, power to stay emecution 
sala for money deoree— Money decrees sals for, stay of—Cicil Procedure Code 
(XIV of 1882), Beos. 645, 540, para 8, 588. 


Per Brett, Mitra, Woodroffe and Mookerjee, JJ.—The appellate Court has, 
during the pendency of an appeal against a decree for money, power to stay the sale 
of immovable property of the judgment-debtor in execution of that decree, e 

Held by a majority of the Full Bench (Brett and Mitra J J., dissenting)—That 
the last paragraph of section 546 of the Code of Civil Procedure gives Courts of 
original jurisdiction and not the appellate Court, power to stay the sale of immovable 
property of the judgment-debtor in execution of a decree for money, 


Per Rampini 0. J. and Mooksrjes J, (Brett and Mitra JJ, contra)—Section 
583 read with section 546 of the Civil Procedure Code, does not authorise the Court to 
make an order for stay of,execution, 


Per Mookerjes J.—The third paragraph of sectiqn 516 of the Civil Pro- 
cedure Oode, read with section 545, gives the appellate Court power to stay 
sale of immovable property in execution of a decree for money which is 
under appeal, upon certain terms which may be settled by iteelf or be left to 
be settled by the original Court, Tribeni Sahu v. Bhagwat Bux 


Rai x 298 
Executor by implication—Shebait or trustee, See Probate ule A 453 
——- by implication, what constitutes, See Probate 458 


Ex-parte decree, order setting aside— Civil Proosdure Code (Act XIV " 1882), Baos 
108, 108,— Order obtained by one defendant, if enures to the benafit of all— Deores, 
if whole, set aside— Principles govermng such oases. 

Section 108 of the Civil Procedure Code must be read with section 106, and effect 
should be given to all the provisions contained in them. 

It cannot be laid down as an inflexible rule of law, that whenever an order’ is 
made under ‘kection 108 of the Code, the effect is to set aside the whole decree, 
although it may have been made against some of the defendanta after a contest or 
although an unsuccessful effort may have been made by some of the defendants to get 
asyle the eoparte dicreo.* It is not obligatory upon the Court to set aside the whole 
decree and tb reopen the entire suft under all circumstances, 

Principles, which should be applied in determining whether the entire 
' decree is to be set aside or whether it should be set aside only in so far as it 
affects the applicant, discussed and explained. Jadubansa Narain v. 


. Mohunt Hari Charan Bharati - 226 
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Ex-parte decree—(Contd.) 7 
——-———-—, sale under— Decree-holder, purohaser—Order setting 
aside ea-paríe decree, reversed, Ses Bale under ew-parte decree ees 92 
en amana, st aside by one defendant, if for the benefit of all— 
Principles, Ses Ex-parte deoree, order setting aside — , ... e 228 








——-, setting aside of sale—Decree -set aside—Appeal 
against the order setting aside sale, See Event happening after passing 














of order ses ee p s 102 
Facts, happeniiig after judgment dian against, See Court ot Appeal vis 74 
Fact, question of, See Bengal Tenancy Act, Sec. 23 ° us ee 19 

-, question of, See Waiver js s vis T ll 
— —--, Intent to waive, Sse Waiver ion iei T 62 
Falkar rent, Ses Bengal Tenancy Act, Secs. 153, 198 zn 669 
Family Domains Mabaraja of Benares, Foreign Terr Hog See Civil Pits. 

dure Code, Secs 223, 2291 ve - bee i 30 
Final, meaning of—-Review by Commissioner, Seo Revenue Sale Law, 

Sec. 25 ses ies kis 84 
Foreolosure, guit for, See Limitation ke, ae 132, m en i 287 
Foreign Territory, Family Domains, Mahamja of Benares, Ses Civil Pro- 

cedure Code, Sees, 223, 220B "T ose 80 
Forfeiture—Court of equity when to interfere, Ses Sale i in sp 225 176 
Fraud, See Limitation Act, Art. 96 i 5 "m 17 
———, combination among intending purchasers, St always, See Purdue: 111 

, deoree-holder, Judgment-debtor, Sale, attachment, Mcd of 

price, See Waiver T i T 62 
, Execution Sale—Auction es Bes Execution Sale .. iss 111 
, Investigation, See Waiver . ow ane ing - 111 


Fraudulent conveyance, suit to set aside—Oiril Procedure Code (Act X IV of 1882), 
Seo. 283—Transfer of Property Act (IV of 1882), Seo, 53—~ Transfer to defeat or 
delay ocreditors— Creditors, if all should joiu—" Good faith," meaning and test 
of —Oonsideration and good faith, if essential to a valid transfor— Creditor, transfer 
in favour of, for pre-ewisting debt, if legal. 

A transfer made gratuitously, the effect of which is to delay, 1f not to defeat the 
creditors, may be presumed to have been made with intent to defraud and is voídable' 
at the option of any person who has been defeated or delayed thereby. 

A suit to set aside a conveyance alleged to be fraudulent within the meaning of 


section 53 of the Transfer of Property Act must be brought by, or on behalf of all the 
creditors, 


v But where such an objection to the frame of the suit was not taken in the Court 
of first instance, the Court of appeal may, if it so thinks, allow thesplaintiffa an 
opportunity to amend the plaint, so as to make the suit one on behalf of themselves and 
all other creditors of the transferor, 


In order to establish the validity of a, conveyance impeach@ as fraudulent pn 
P omni 
creditors, it is not enough to prove that it was for cotisideration ; it must also be proved 
that it was made in good faith, 
* The test of good faith is whether the transfer is a mere cloak for retaining & 
benefit to the grantor or whether it. was intended thereby that*the grantee should have. 
the: property, and keep it, * — > : . 
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Fradulant Conveyance - (Qontd,) ! $us : 


* 

Although a transfer, which is a mere cloak for the retention in the grantee of a 
benefit in the property transferred, is nota transfer in good faith, the test is by .10 
means exhaustive ; there may be cases in which the transferee is intended to take an 
absolute title in the property, but the object of the transfer is to convert land into 
money and thus place it beyond the reach of the creditors of the grantor ; a transfer 
of this description cannot legitimately be regarded as a transfer made in good faith, 


The rule does not apply to the ease in which a creditor takes property 
in satisfaction ef an existing debt, although the effect of the transfer to him 
is to defeat or delay the other creditors of the transferor. Lala Hakim 

Lal v. Mooshahar Sahoo and Kampta Prosad v. Mooshahar Sahoo 410 
Gaming Act, Secs. 3, 10— Game of chance, of skill—Ring gamo—OMef element 
skill—oertain amount of chance— No offence. 


If a game is one. of skill 1t is not an offence under the Gaming Act; 
if it isa game of mere chance, it-is; where the chief element of a. game 
is one of skill, the game is not an offence, although there is an element 
of chance in it, Hari Singh v The King Emperor sit sah 708 
Game of Skill—Chief element, skill—Certain amount of chance—No ° 
offence, See Gaming Act, Beca. 3, 10. ... i “aa 708 
Geneological Table, —Filed in previous SP and received 
in evidence without objection—Objeotion as to admissibility in 
Appellate Court, See Evidence, admissibility of is et 618 
General Clauses Aot—JDefinition. 
The definition given in the General Clauses Act must be read consistently 
with the intention,to be gathered from the context of the Act to be 
Interpreted. Hridoy Nath Das Chowdhuri v. Krishna Prosad 


£ 


Sircar «. «. 153 
General Custom, Defence of- Suit agaist & TH See Civi Procedure 
Code, Bec. B0 . i e eae 218 


General Rules and Circular orders, Rule 86 cl. (a)—Contested 
application for probate—Costs as to pleader's fees— Court, power of, \ 


as to costs, Ses Probate ... ^ i ivi “as 453 
Gift, Death-bed—Shares in companies, See Musha eee I 695 

— registered deed of by widow—Possession--Acceptance, See Transfer 

of Propeity Act, Seo, 128 rs xe ew 233 


—-- to daughter, limits of property—Manager of joint family, See Joint 


family manager G i -— e 1 

dood faith, meaning and asi anaie of property Act, Seo, 53, See 
Fraudulent conveyance og s és Ns 410 

Guardian, eertificated, concurrence of— Discharge, right to give a valid- | 
Minor—Limitation Act, Becs. 7, 8, See Tortfeasor .. . 883 


Guardian ad litem, ¢o-defendant, Ses Civil Procedure Code, Beo. 467 — ... » 86 
Guardian, duty &—Déores, when to be set aside, for the negligence of the gsxardian— 
Test— Minot, to prove what, 
The guardians of infants are not bound to contest all claims against an infant's 
estate whether well or ill-founded. ° 
If the omission by & guardian'to plead a defence is frandulent or amounts to gross 
misconduct, the decree may be avoided, - . 


* 
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Guardian—(Oomid.) , 
1f there has been gross negligence on the part of a next friend in the conduct of 
& suit, the decree may he successfully impeached by the infant, 


The test is, whether the inaction of the guardian amounted to neglect of duty 
or was in the best interests of the infant. It is not every kind of negligence nor any 
amount of negligence which would render proceedings, otherwise regular and proper, 
liable to be opened up ; it must be such negligence as leads to the loss of a right, which, 
if the suit had been'condueted or resisted with due care, must have been successfully 


asserted, . r 


It is not sufficient for the minor to allege that the suit was not defended 
by the guardian-ad-litem ; it ought to bo alleged and proved that an‘avail- 
able good ground of defence was not put forward at the hearing by the omis- 
sion of the guardian to appear at the trial Parmeswari Pershad Narayan 


Singh v. Sheo Dutt Rai and Jhumak Singh v. Sheo Dutt Rai ... 448 
Heir, sister’s daughter of a deceased prostitute, See Hindu Law, succes- 
sion js ei " T i 872 
Heir’s, wife’s— Deferred dower—-Nature of interest, Ses Dower, deferred ... 558 
Heritability, See Birt tenures " ' 693 
High Court, Rule 515A (10) Registrar power of, to dismiss a suit p" want of 
proteoxtion. s 


In a cage where the Registrar had madea peremptory order that the plaintiff 
should file her affidavit of documents within a certain time and in default, the suit to 
stand dismissed for want of prosecution : 

Held, that the effect of the Registrar's order was to fix a date peremptorily within 
which the affidavit must be flled and that in default the suit"is liable to be dismissed 
on an application made to the Court., 

Jf by the new Rule 615A (10), it is intended to givo the Registrar power to pass 
& decree, the rule is sitra vires. 

The Court alone can pass an order dismissing a suit and’ an appeal lies 
from such an order Kamalakhy Dossee v, Jotindro Mohun Banerii ... 974 
High Court, powers of—Commitment order, quashing of, See Criminal Pro- 
cedure Code, Secs. 218, 214, 215, 496, 487, 477, 478 s "i 760 
Hindu female, decree against— Fatr.trial—R eversioner, See Shebait s 621 
Hindu Law—Joint-family—Adobtion by widow. 
The widow of a deceased co-parcener in a joint Hindu family-is, under 
an authority given to her by her husband, competent to adopt a son and such 
adopted son takes an interest in the joint family property ; the vahdity of 
the adoption is not affected though its effect is to divest partially the estate 
of the son of another oo-parcener. Bachoo Hurkigondas ». Man- 
B korebai vs 1 

= Mitakshara— Property inherited from maternal unole-Burvivor- 
« Bhip, See Tortfeasor SA ` 883 

Mitakshara-— Succession— Whole- Hood — Half: blosd- Uto — Inhexsbance . 

Under the Mitakshara School of Hindu Law, an uncle of the whole'blood 

is entitled to succeed in preference over an uncle of the half blood. Sham 
| Singh v. Kishun Sahai s.  - 190 
Hindu Law, Succession — Custom — Hindus af Bhale Sultan karak a na aki 
of daughters and their isewes—- 








* y 


m * 
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Hindu Law—Succession—( Contd.) ši 

Among the tribe of Bhale Sultane Ohhattris, it is the custom, that 
daughters and their issue are excluded from succession to the separated 
estate of their father Bajrangi Singh e. Manokarnika Bakhsh Singh ... 766 
Woman of the town, sister's daughter — Heir. 

A woman of the town who is a Hindu by birth, does not cease to be a Hindu 
by reason of her degradation, and succession to her property is governed by the 
Hindu law. 

The sister's daughter of g deceased prostitute who has followed her into 
degradation is not her heir. Sundari Dossee v. Nemye Charan Daw ... 372 
Hindu Law—Daughter’s estatà— Alitakshara— Mortgage by daughter — Eceoution sale, 

what passes—Costs of litigation, whether legal necessity—-Interest at an unusual 

rate—Oreditor of a qualified right to prove what—Onus of proof—Person seeking 
to impeach and aveid a transaction should reimburse— Widow, dispossession of— 

Alenation by widow, whether adverse to the reversioner—Reversioner—Cawase 

of action—ITindw widow, decree against, when effectual and operative against the 

reversioner—Resjudicata— Necessity, question qf, whether arises in a suit against the 
exeoutant—Oompromise deores, whether binds reversioner—Limitation Act (EV of 

1877), Soh. IT, Art. 141— Power of attorney, construction. 


Where an act, purporting to be done under a power of attorney, is challenged 
&8 being in excess of the authority conferred by the power, it is necessary to show 
that on a fair consideration of the whole instrament, the authority in question is to 
be found within its four corners, elther in express terms or by necessary implication. 
Where in a power of attorney it was provided that 8 as a general agent might 
~ sign for his principal, Mm his own pen, all deeds of mortgage and simple bonds and 
that he might get the same attested by witnesses on his own admission and might 
admit the execution thereof in the office of the Registrar : 
Held, that the only authority conferred on the agent was that he shonld be in a 
position to sign for the principal the mortgage and simple bonds. This did not autho- 


tise the agent to enter into a mortgage transaction without knowledge of the 
principal. 


Pe RE 





When a mortgage was executed on behalf of a Hindu daughter, and the language 
used in the mortgage suit, in the course of execution proceedings, in the order for 
the confirmation of the sale, and in the sale certificate, is consistent with either view, 
namely, either that the whole estate or that the limited and restricted estate paased, 
the question, what passed nt the execution sale, depends upon the question whether' 
the mortgage was executed for' purposes which would make it binding upon the 
inheritance. i ` 

Art, 141 of the second Schedule of the limitation Act applies to a suit brought by 
a reversioner fb recover possession of the properties alienated by a Hindu widow.. 


Por Mookerjes J — Under the law of the Mitakshara, the estate of a daughter is ` 
& limited and restricted interest only, and the limitation and restriction must be tak&n 
to*be ehe sam& description as applicable to the case of a Hindu widow in an estate 
inherited from hér husband. : 


Where the dispute is between the mortgagee-auction-purchaser on the one handy 
who may be supposed to Dave personal knowledge of the transactions and the surround-. 
ing circumstances at the time they took place, and the reversioner on the other, who 
was annfant at the time of the transactions and who has no personal knowledge 


2 * * 
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whatever of the condition of the family* when the loans are alleged to have been 
advanced, the burden of proof is upon the mortgagce to establish tho validity of the 
transactions which form the foundation of hia title. | : 

In order to establish necessity, ib is to be proved that there were no funds in the 
hands of the limited owner sufficient to meet the demands on the estate, 

Though costs of litigation are a recognised head of necessity, this does not meán 
that a widow engaged in litigation has an unlimited power of borrowing. For the 
purpose of determining whether or not there is legal necessity justifyipg an alienation 
by the widow, either by way of mortgage or sale, the creditor must show that the 
necessity actually existed, that the money was required for the purposes of a litigation, 
and that there was no other fund applicable in priority to the particular purposes. 


The test to be applied in order to determine the exact interest which passes at a 
sale in execution of decree against a Hindu widow ora qualified proprietor similarly . 
situated, is whether the suit in which the sale was directed was one brought against 
the widow upon a cause of action personal to herself or one which affecis the whole 
inheritance of the property in suit. It is important to consider the form of the suit 
and t& construe whether the suit is framed so as only to claim a personal decree against 
& limited owner or a decree which binds the entire inheritance. 

Though the necessity for the loan is established, before the creditor can enforce the 
contract in its entirety. he must establish the neceasity for interest at an unusual rate, 

Where a person seeks to impeach and avoid a transaction on the ground that it 
was entered into by a person clothed with a qualified right of alienation in excess of 
his powers, he can be allowed to do so only upon re-Imbursement of the advantage, if 
any, which he may have obtained under it, : : 

Where the widow is disposressed by virtue of any alienation or other nct of 
ownership of her own. her act, being effectual for her own life, is not adverse to the 
reversioner till her death and does not call upon him to bring any suit till then 

Where a decree has been obtained upon a fair tral in a suit against a 
Hindu widow, that decree is cffectual and operative as against the re- 
versioner, unless the decree can be succcesfully impeached on some special 
ground. Such a decree. operates as res-judicata only in respect of questions 
tried in the suit In æ suit to enforce a mortgage against the executant, who 
is a qualified owner, no qugstion could anse as to whether or not the 
mortgage was executed under circumstances of necessity which made it 
binding upon the estate in the hands of the reversioner. Where the decree in 
the, mortgage suit was based npon a compromise, such compromise could not 
bind the reveraioner. 

Qwaere —Whether & Hindu widow can delegate all her powers in relation 
to the estate to an agent, so as to bind the inheritance by the acts of thegatter, 

Roy Radha Kissen v. Nauratan Lall en 490 
Hindu Law, widow— Hindu widow, power of— Security bond agreeing to pay interest 

—B8iay of ececution padaning E Kerana ua, if bound hy ack and covenant d 

widow in possession— Interest, high vate of, whether justifiable. , , 9 

Às a Hindu widow, although she takes in some respects only a quabfied interest 
1n her husband's estate, fully represents that estate, tho succeeding heirs are bound by 
a decree properly a nd fairly obtained against her. . o 

Although under the Mandu Lay a widow is allowed to bind the estate of her de- 
ceased husband as against the reversionary heirs for the purpose of r&ising necessary 


s 
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funds, it must be established that the purpose for which the liability had been im- 
posed was really necessary for the protection of the estate, 

When & widow, to prevent the sale of her husband's property, during the 
pendency of an appeal in, which there was no substance, and to obtain stay of the 
execution proceedings, gives a security bond and agrees to pay interest at the rate of 
12 per cent, per annum upon the amount of mesne profits decreed, althongh the 
decree for mesne profits did not carry interest, and creates a charge in respect of the 
same upon a portion of estate of her son, her act is in essence an unauthorised and un- 
justifiable aliendtion of a pertion of that estate, and is neither necessary nor bene- 
ficlal to the estate, and it 18 open to the reversionary heir to question the propriety 
of her act, and her covenant does not bind the reversionary heir. 


Although a loan bya Hindu'widow may be necessary, the rate of in- 
terest at which she borrows must be proved to be necessary before interest at 
that rate will be allowed; and even, assuming that the widow was, in the 
present case, justified in giving a secnrity bond to obtain a stay of execution " 
proceedings under section 546 of the Civil Procedure Code, the necessity to 
enter into an agreement to pay interest at a high rate will have to be estab- 
lished before 16 can be-made to bind the ‘teversioner. Harmanoje Narain 











Singh v. Ramprosad Singh - s 462 

Hindu Widow, power of—Alienation, SeesHindu Law, widow ae: 462 

Immoveable property—Mela, profits of, Ses Mela, profits of WE 842 

Inadequacy of prico—lIrregulanty —Direct evidence, See Revenue Sale Law 163 
aman —_—, waving right to question, validity of sale—Fraud— 

Desree-holder, Sse Waiver es sis us iis 62 
Income Tax-— Road Cesé, See Mela, profits of iss a » 842 
Incumbrance—Sereral jotes or tenures, Seg, Bengal Tenancy Kok 

Ohap XIV ow e, sie m eee 22 158 
Incumbrancer or under-tenure, if void or voidable—-Revenue Sale Law, 

Secs. 99, 87, See Revenue Sale Law, Secs. 27, 28, 29,87 | " 419 
Indian-Arms Act, Bec, 4 of the—Sword—Arms, See Sword Stick iss 75] 
Indian Contract Act, Sec. 78—Hxpress covenant, breach of, Sse 

Damages eu - - e 898 
Indian Penal Code, Sec. 990—" Not strictly justifiable bs law,” geo 

Criminal Procedure Oode, Secs. 90, 100 em us on 191 

, Sec. 00 —Publie servant acting without authority, 
See Criminal Procedure Code, Sec. 165 SubSec. (8) ese T 758 





, Seo. 124 À—OConfiscation of press—Oriminal Procedure Tode 
(Act V of 1898), Beo. 517—" Commission of an offence”, whether press, used for— 
Magistrate, ‘power of. 

Confiscation of property msy be ordered either under section 121 or section 122 of 
the Indian Penal Code, but there is nothing in section 124A of the Indian Penal Code 
which authorises a Magistrate to confiscate the property of an accused. . 

* sedan 517 & the Code of Criminal Procedure has reference to cases of offences 
relating to property or relating to documents, e.g, where the Court directs, as in cases 
of theft or criminal misappropriation or offences of similar description, that the 
property which is stolen or misappropriated be restored to its owner, The words * 
“which has been used tor the commission of any offenge” in section 517 of the 
Criminal Procedure Code refer to cases of thé same nature, ie, to instruments like 


+ 
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guns or swords produced in Court, The Magistrate has under section 517, power to 
give directions as to deposit of property or instruments produced in Court and not 
direct forfeiture. 

The offence under section 124A of the Indian Penal Code consists in publication. 
The printing press in which seditious matters, punishable under section 124A of the 
“< Indian Penal Code have been printed cannot be used for the commission of an offence 
within the meaning of section 124A of the Indian Penal Code in the same way as a 


gnn, sword or a dagger. Abinas Chandra Bhattacharjee v. King- 








Efnperor di 764 
———, Bec, 124A — Exuot words not ascertainable—Subs- 

tance, See, Criminal Procedure Code, Secs, 108, 118 E 699 
——, Sec, 147, essence of, See Criminal Procedure Code, 

Sec. 165, sub-sec. (3) d m R ee kia 763 


, Bees. 147, 149, 385— Rioting —Jury, ‘verdict of ~Physicial 
condition— Testimony. 

In a case under sections 147 and 325 read with section 149 of the Indian Penal 
Code, the accuéed put in a written statement that as he wasa man of nearly 75 years 
of age, infirm and old, he had lost full vigour and was incapable of taking a part in a 
riot, There were witnesses who proved that the accused had given orders to beat, 
The jury saw the pyhsical condition of the a&cused and came to the conclusion that he 
was incapable of taking part in a riot and declared him not guilty : 

' Held, that the verdit of the jury was to be preferred to the testimony of 
the witnesses, The jury were competent to decide whether an"accused of the 
physical condition was capable of taking part ina riot or whether he could 
have had the courage to be at a place where a riot took place. Emperor v. 
ts Kamar Ali a 253 
, sections 228, 500—Oriminal Procedure Code (Act V of 18898 J, 
section 470 — Procedure when Munsiff wants to show cause. 

A notice was issued by a Munsiff calling upon the petitioner to show cause why he 
should not be criminally prosecuted for contempt of Court aud defamation in respect of 
& petition in an execution matter, praying for time in order to enable the applicant to 
move the District Judge to transfer the case from the file of the said Munsiff to some 
other Court, Causo was shown and the petitioner was committed to the Criminal 
Court for charges under sections 228 and 500 of the Indian Penal Code: 

Heid, that the prosecution under section 228 of the Indian Penal Code cannot 
stand. The Court in which an offence is committed under that section should try the 
offender then and there and pass orders under that section. 

The Munsiff as a judicial officer cannot direct under section 476 of the Code of a 
trial of tife pereon who had committed an offence under section 500 * the Indian 
Penal Code and ask the Magistrate to deal with his order directing the trial as a 
complaint, 

If the Munsiff desired to show cause against the Rule issudd by be High a * 
Court, he should appear by counsel  Heis not an’ officer as the Distritt 
Magistrate is with reference to the case, Jogendra Narayan Majumdar 

f Chowdhury. v. Syama Charan Ukil es 713 
Indian Succession Act, Sec, 50, Cl, (8)—Attestallon, See Probate - 468 
Indigo factory, See Bengal Tenanoy Act, Bec, 23 me — » "i m 19 
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Inheritance—Whole-blood—Halt. blood—Unele, See Hindu, Law, Mitak- 
shara Me a es P 190 
Injunction, suit kinen pent relief —Court-fee ionis for guit, 
See Plaint, rejection of — ... ds 427 
Instruments, execution of, on one day —Priorities, See Transfer of Property 
Act, Becs, 48, 73 - m Em " is 74 
Intention, See Contract x — sae ss eve 558 - 
—— , Construction of document, See Mortgage or out and out sale ... 208 
Interest, at an unusual rate—Creditor must establish the necessity, Se 
Hindu Law, daughter’s estate e e wes sea 490 
, date from which runs, See Usufructuary Mortoage ave 6s T4 
, deposit of rent, See Bengal Tenancy Act, Secs. 54, 01, 62, 67 si 278 
, decres silent as to—-Execution proceedings, if interest can be 
claimed, See Mesne profits iis -— — bs 463 
—  ——, higher rate of, whether justifiable, See Hindu Law, Widow — in 462 


—— ON loan—-Implied authority to pay particular rata of interest how established. 
An implied authority to agree to the payment of a particular rate of 
interest must be made out in the same manner as an implied authority to * 


raise a loan, (Qhasiram v. Raja Mohan Bikram Sha R i 639 
Investment—Insufficient security, See feat A i -— 580 


Irregularity and nullity, distinction between, Ses Transfer of Property 


Act, Sec, 99 sis Pe 26 ose $20 
Issue, not raised —Resjudiogta— Test, See Shebait vis bs vis 621 
“ Tsaued "— Construction, See Bent Recovery Act, Sec. 92 x ES 146 
Jalkar, dispute MI See Oriminal Procedure Code, Seca. i 

107, 145 T ore e 697 
Joinder of two offences in one ET legality oh See Criminal Procedure 

Code, Secs 283, 537 as See ese 757 
Joint family—Manager or Karta—Discharge, right to give a valid, for 

minor brother, Sss Tortfeasor — vis ds 883 


, Adoption by widow, See Hindu Law, ree Um d l 
—, manager of —Sale Surviving member—€Gift to ROMS limits of pro- 








perty of. 

The sole surviving member in a joint Hindü family owning property worth 
about ten to fifteen lakhs of rupees made a gift of Hs. 20,000 to his only daughter 
and child out of thé income of the joint property : 

Held : that the gift should be upheld as the limits of property were not : 








exceeded. Bachoo Hurkisondas v. Mankorebai és 1 

Joint mortgagor, effect of, release of, See Release ... T wa — 46 

, redemption of share of mortgage, See Release. ” 46 
Joint property—Partition—Denial of the extent or quantum of jakin = 

Court Fees, See Partition, suit for T eee 651 

Jadgmant, binditg chároter— Parties to the suit, See ‘Shebait . TR 621 
Judgment-deDtor foregoing rights not on the ground of fraud, See 

Waiver A T one Me nn Hi 

j waiving his rights, Bae Waiver oe iu 62 

Judicial Commissioner—High Cóurt, Ses Second Appeal ... ove 238 


J udicial sales of property, characteristic, See Purchasers T tee lil 


fs 
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Jurisdiction, Civil Procedure Code, Family Domains, See Civil Procedure 
Code, Becs. 228, 229B jv sus ess 80 
Execution Court Malaka NANG of suit for Nagan result- 
ing from acts done under cover of execution proceeding, See Oivit Pro- 














cedure Oode, Sec. 744 ie - eus 527 
— ————— —-—ÜOrddr directing delivery of WA E al proceeding 

. or enquiry, See Criminal Procedure Code, Sec, 617  ... jo 707 

- of Court, See Transfer of Property Act, Bec, 89  ... = 95 
—— of first Oourt— Application for amendment by non-appealing 

party— Decree confirmed on appeal, See Oivil Procedum Code, 208 * ... 542 
—— ——, non-exercise or illegal exercise of—Charter Act, Bec. 15, See 

Criminal Procedure Code, Secs. 208, 204 (3), 253, 437 i 705 
——————— Bale by Court of inferior decree, See Civil Procedure Code, 

Bec. 285 2 i aé - is 180 
, when merits of claims referred to, p" Criminal Procedure 

Code, Bec. 145 Ol, (4) ... s wa 183 
Jury, verdict o£— Preference over oral testimony—Physical naidi Boc 

Indian Penal Code, Sees. 147, 149, 325 eee gis ee 2583 
Karta Joint family—Discharge, right to glveea valid, for minor brother, 

Limitation Act, Secs. 7, 8, See Tortfeasor a 388 


Land Acquisition Proceedings—Compensation Ee dede 
-Application for execution against compensation money, See Transfer 
of Property Act, Secs, 88, 90 - e. ies 745 
Landlord, duty of, to challenge the title of the T Bee Bengal 





Tenancy Act, Seo. 171 es 601 

—  ——, effect of withdrawl of money, E Boni Teraa Sec. 11 601 
Receipt of money from , trasteree, See Bengal Tenancy Act, 

Beo, 171 T e e T 801 
—Tlenantof bad AN rends money d suing dis- 

putes—Asgsociation, Sse Criminal Procedure Code, Sec. 110,. as 711 
and tenant—Bhowli and Nagdi—Reconversion, Ses Bhowli ind 

Nagdi rent - pai ies si sas sis 869 


— Orus of proof — Non-payment of rent for 50 years— Liability 
to pay rent— Hurdence—Suit for rant —ZIntentvn— Contract. 

Mere non-payment of rent, though for nearly fifty years, would not affect the 
landlord's right to rent, where the tenant gave a kabuliat in favour of the landlord or 
his predecessor in title. 

dna suit for rent, in order to release the tenants from their liability 
under the contract, they must show by clear and conclusive evidence that 
that contract has been determined, or they must satisfy the Court that the 
parties neter intended that the contract should be acted upon. Bama 

Charan Chowdhury v. Administrator General of Bengal js 72 
+ — ——, Transferability, See Transferability — D 43 
Landlord and Tenant Procedure Act Sec. 6,— Act X of 18§8— Qgoupanoy holding, 
submergence— Rent, non-payment of— Latinguishment— Bengal Tengnoy SP (VILI 
0f 1885). A 
. ' To enable a raiyat to acquire a right of occupancy under section 6 of Act VIII of 
1869 (B,O.) or under Act X of 1859, his possession must ordimarly be continuous for 
twelve years over the wholé of the land in respect. of whioh & right ot occupaney is 
claimed. 


© 
* . 


We VI.) "INDEX OF CASES. "  — Bi 
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Landlord and Tenant Procedure Act—( ntd.) g 


The fact that the plaintı was in occupation of different areas of landa in different 
years, would not entitle him to a right of oceupancy 1n the whole, unless it was proved 
that he had a right of occupancy in a portion, and the parties intended that the addi- 
tional lands also should be #mpressed with the existing righta in respect of the original 
- lands of the holding. 

Under section 6 of Act VIII of 1869, a raiyat retains his right of occupancy only.so ` 
long as he pays rent, But although mere non-payment of rent might not be conclusive 
evidence of abandonment, non-payment of rent taken with submergence of land, is 
sufficient to indicate an extinguishment of the right of occupancy. 

An occupancy holding was diluviated at a time when Act VIII of 1869 was in 
force, and the lands had continued under water for thirteen years before the present 
Bengal Tenancy Act was passed in 1886 : 

Held —whatever right was acquired by the raiyat, was extinguished by 
non-payment of rent during the- period of submergence bofore the Act of 
1885 came into force ; as he had no subsisting rights ın 1885, the provisions 
of Act VIII of 1885 could create no new rights in his favour, nor revive those 
which had already been extinguished. Baligram Singh v. Puluk Pandey e 149 


, Bec. 21, Ses Bengal Tenancy Act, 





Secs, 54, 61, 62, 87 "m ese ies 278 
Land Registration Act—Registration o? name, it usibus possession, 
See Revenue Sale Law, Secs 27, 28, 29, 97 T T E 472 


Leases—Construction—Chowkhidari ohakran lamd— Reliance on one of two leases 
in one Court and on the other in appeal Court — Reliance on the fromer in High 
Ocurt— Pstoppel —' Tainati peon’ and Chowkidar, distinction between— Performance. 
of Fou:dari duties— Primary and secondary evidence— Hoidence Act (I of 1872), 
Seos. 62, 63 (4)— Lease and oounterpa t—Discrepancy—Presumptuon. 

Where the plaintiffs, in support of their title, relied on one of two leases, executed 
on the same date, in the Court of first instance, and on the other in the Court of appeal, 
they are not estopped from relying on the first lease in the High Court. 

Where under the terms of the lease, a lessee is to take possession of the whole of 
the mal, khamar, hasıl, patit lands, the “chakran lands in the possession of Zainati 
peons, P Bil, Jalkar, Fulkar, gardens, tanks kc, but not the preserved forest, the 
resumed TÀanadar, lands and the Saba:k resumed chakran oe and undertook the 
performance of Fouszdari duties, 

Held—That the grantor transferred only rent-paying lands which do not include 
chowkidari chakran lands. 

A ' Tainati' peon is a peon appointed by the proprietor pf an estate io salst in 
collecting the rent or revenue from the cultivators. He is entirely distinct from a 
Chowkidar. [ie is a private servant of the semmdar and the lands held by him for the 
performance of his services constitute an ordinary service-tenure. A chowkidar has to 
perform Police services for the Government and also to render such services to the 
xemindar personally as might have the sanction of law or usage. 

* Bye use o the" expreasion ‘the lessee undertook the performance of Fousdart 
duties’ in the lease, the semindar intended to throw upon the lessee the performance of 
duties for the preservation of the publie peace which by law had been cast upon the 
grantor as £emindar. It has no relation to the chowkidari chakran landa. 

The rule that a counterpart 18 primary evidence ar against the parties executing 
it and secondary evidence" as against the parties who did not execute it, has ng. 


s * 
e 
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application to the case where dae: the lease nor the dounterpart is complete in‘ itself 
but each supplements the other. 

Where any discrepancy ]is found to exist between a lease and its 
counterpart, the law presumes that the lease ig correct, unless it be clenr that 
the mistake is in that instrument, Baidya Nath Dutt v. Kamini 


Kant Gupta en 572 
Lease and counterpart—Discrepancy—Presumption, See Leases en 572 
——————— — — —— ome Primary and Secondary evidence, See Leases 572 
Legal necessity—Coste of htigation, See Hindu Law, Daughters estate 490 
Lessee and license, difference between, See Mela, profit$'of ... "E 842 
Lesseo—Performance of fourdari duties, See Leases A 572 
Letters of Administration, when to be granted, See Probate. vis 453 
License, holder of trading, if required to take a separate license for 
premises, See Calcutta Municipal Act, Secs, 198, 460, 574 a —- 188 
Lien, release of, by mortgage, effect of, See Release ,,, f aa 46 
Limitation, See Toitfeasor ... s EM 388 


Limitation—Application for subeiiuticn of the legal representative of the 
deceased respondent—Second appeal, Civil Procedure Code, Secs, 
868. 644, 682, 687 t:e eas eee Fee eee 715 


Limitation arises between whom. E 


Limitation merely bars the remedy by suit, and the only parties in a suit 
between whom question of limitation can possibly arise, are those who seek 
relief and those against whom relief is sought. Mohamed oe v. Sheikh 








Akramul Huq ii in 558 
—Person not made a party to the mortgage Suit, Bee Transfer 

of Property Act, Sec, 85; ... : "E ose z iuh 718 
— Possession, Suit for—Entry in Record of Rights, See Record 

of Rights ate LALI tee oud 670 


Limitation Aot, Sch II, p 1 1— Test — Ciril Procedure—Oode (Act XIV of 
1889), Seo, 335— Finality—. No judicial determination. 

Under section 385 of the Civil Procedure Code, the only order upon which the 
character of finality is impressed, is an order made upon enquiry. 

Where the matter of the obstruction about which the purchaser had complained 
to the Court was not investigated at all, and where there was no judicial determination 
as to whether the obstruction did, as a matter of fact. exist or whether the obstruction 
was justifiable, and the Court without any enquiry dismissed the application for 
defawlt and the proceeding was withdrawn, the order ís not of the description con- 
emplated by section 335 of the Civil Procedure Code, and Article 11, Schedule II of 
the Limitation Act has no application. 

The test to be applied in each case is, whether the order which is relied upon asa 
bar, has been made after enquiry or without any investigation. 

*Merely because the claimant does not adduce evidence or is absent, 
it does not follow there are no materials before the Court to enalfe it to 9 
enquire into the matter, If the Court does enquire into it and dismisaés the 
application, the order is made upon investigation. Kunj Behari Lal v. 
Kandh Prashad Narain Singh T 802 


Limitation Act, Sch. II,"Art 12 (a) applicability óf—Baits where other 
relief than declaration claimed, See Transfer of Property Att, Bec. 85 ° s 719 


* , 
* 


* . 
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Limitation Act—(Contd.) . 
—— , Soh, II Arts, 57, 85—^Aocoownt, ourreni—Accouat, open, mutxal—~ 
Mutuality, test. ẹ — s 
An open account is one which i is contiauous or current, uninterrupted or unclosed 
by settlement or otherwise, consisting of a series of transactions, . 


An account current is an open or running account between two or more parties, 
or, an account which contains items between the parties from which the balance due 
to one of them is, or, can be ascertained. 


Mutual accounts are such as consists of reciprocity of dealings between the parties, 
and do not embrace those having items on one mde only, though made up of debits 
and credits, 

An acconnt under which one party has merely received and paid monies on 
account of the other, is nota mutual account, properly so called. Each party must 
recelve and pay on necotnt of the other. 

A shifting balance, sometimes in favour of one side, sometimes in favour of tho 
other, is a test of mutuality, but its absence ig not conclusive proof against mutuality. . 
The mere circumstance that on one solitary occasion there was a sum . eè 
to the credit of the defendants in the books of the plaintiffs, does not make “ 

the account between the parties n mutual account in which there has been 
reciprocal demands between the partiess Ram Pershad +. Harbans 


. Singh 2» 158 
ne ——— -— —, Beh. IE , Art. 116, See Damages ... E 398 
Ls o, Arts. 182 and 147 —Suit for foreclosure, period of limitation. 


Per Quriam,— Article, 132 and not Art. 147 of the Limitation Act is 
applicable to a suit for foreolosure on a mortgage by way of conditional sale, 


S Balaram Gantia ». Mangta Das ii 237 
—— M, Boh, IL, Art. 120, when applicable, Ses Limitation Act, 
Sch. II, Au 120, 145 a i =a Hi" dus wae 535 





, Sch. II, Arts. 120, 145— Deposit, refund of, sit for—Deposit as 
security for faithful and dus discharge of duties—Limitatlon—" Deposit," 
“ Depositary,” meaning of—'" Movable property,” 4f includes. money—Meturn in 
cxrrent coin, if return in speote—Article 120, when applicable, 


Article 190 of Schedule 11 of the Limitation Act (XV of 1877) is final iid 
residuary, and includes all suits not specially provided for, and the Court ought not to 
regard a case as coming under that Article unless clearly satisfled that it does not 
come under any of the many Articles dealing ve specific cases. 


Per Alookerjee J.—The term “ movable "property " as used in Article 143 of 
Schedule II of, the Limitation Act (XV of 1877) includes money, aud 18 not restricted 
in its application to cases where property is recoveiable iu specie. 

Although the term “deposit” ordinarily implies the deposit of specific property 
returnable in E: bas & wider meaning. 


"If A GU¥aroment Security or a sam of money is delivered to be held as security for 
the performance of some engagement, and upon the express or imphed understanding 
that the thing deposited 13 to be resrored to the owner a» soon. as th: engagement has 
been fulflile.l, the persun with whom the deposit has been m ule, may rightly be trearad- 
as a dopusitary wichin the maung of Aruele 118 of the Second See of ‘the 
Limitation Act.” — E B 


* 6 * 
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Limitation Act—(Oqud. ) 

Per Holmwood J.—A return of depomt made in current coin is a return in specie, - 
the term specie meaning, when applied to moneyrpcurrent coin of the realm as opposed 
to bullion 


An Article ef the Limitation Act which fully applies lo a particular case 
should not be thrown aside because it might create hardship in other cases, 


Lala Gobind Prasad v: Chairman of Patna Municipality — ... 535 
Limitation Act, Sch. I7, Arts, 132, 147— Mortgage, iwit to eer ce— Limitation— 
English mortgage, foreclosure or sale. ,* 


A suit to enforce payment of money due under a mortgage by sale of the mortgaged 
property is governed by the twelve years’ rule of limitation laid down in Art, 182 and 
nob by Art. 147 of the Second Schedule.to the Limitation Act. 

Article 147 is limited in its application to the one class of mortgages 
(English mortgages), in which alone the suit can be and alwayf is brought for 
foreclosure or sale. Vasudeva Mudaliar v. K. 8. Srinivasa Pillai .. 379 


m, Beo. £—Oiril Procedure Code (Act XIF- of 1882), Geo. 642— 
Grounds af appeal, point not taken—New point taken for the first time in Second appeal. 


A plea of limitation was not raised in either of the Courts below, nor raised in the 
memorandum of appeal to the High Conrt, The point, however, arose on the tace of 
the plaint, and there did not appear to be any question of fact to be enguired into to 
enable the Court to dispose of the point : 


Held. by the majority, that the Court should not refuse to allow the plea of 
limitation to be taken under section 642 of the Civil Procedure Code, and was bound 
to hold the suit as barred by limitation and dismiss it accordingly, as the provisions of 
section 4 of the Limitation Act weze mandatory. . 


Per Woodroffe J.—Section.4 of the Limitation Act is controlled by section 642 
of the Civil Procedure Code, In exercising its discretion under section 642, the Court 
may disallow the plea of limitation when it was not set out in the grounds of appeal 
and attention of the parties had been, in nowise, drawn to it at any stage of the 
litigation. 


Per Mookerjee J.—Section 4 of the Limitation Act does not control and is not 
controlled by section 542 of the Civil Procedure Code ; but in the exercise of its judicial 
discretion under section 542, a Couit may well have regard to the mandatory character 
of section 4 of the Limitation Act. The combined effect of section 4 of the 
Limitation Act and of section 542 of the Oivil Procedure Code, is that an 
appellant ig not entitled without the leave of the Court to urge the ground of 
limitation when it has not been set forth in the memorandum of appeal. The Court 
may grant or refuse leave as the circumstances of the case may justify s but the Court 
may of its own motion consider the question and rest its decision on that ground, 
provided the opposite party is given adequate opportunity to be heard on the point ; 
in either case, however, the bar of Imitation must be patent o on the face of the 





proceedings. Qe " 
: Bection 542 of the Civil Procedure Code is applicable to appeals from 
 eppellate decrees. Balaram Gantia r. Mangta Das s ac 937 





, Secs, 7, 8—Jolnt family—Mapager or Karta— Discharge, 
right to give a did for minor brother—Certifted ROTMAN; conoureenge . 
of, See TTortfeasors ja ove is Yi iss 8 E3 
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Limitation Avt—(Ovntd.) : 








, See, 19, Expl. I. and Art. 170, Soh. IL, Execution of deoree— 
Attachment | of | deoree— Hepresentatwe— Comyromise by — judgmant-debtor— 
Aoknowledg ment — Not addressed to the person entitled, 


A petition in which the judgment-debtor agreed to pay a certain*sum to the person 
who attached the decree and took out execution, constitutes an acknowledgment of 
liability to the decree-holder's representative. Hence an application for execution by 
the decree-holder within 3 years from the date of such petition is nnt barred. 


A person atthehing a decfee is a representative of the decree-holder. 

A judgment-debtor in acknowledging hisliability even for a part of his liability 
under the decree makes such au acknowledgment as under section 19 of the Limitation 
Aot gives rise to a new period of limitation. 

It is sufficient acknowledgment to save limitation under the explanation 
to section 19 of the Teimitation Act, although it was not addressed to. the 
person entitled. Brojo Nath Saha v. Gaya Sundari Dassya en 141 
, Seo. 19—Acknowledgment of — liability— Existing Uability— 


Aoknowledg ment, terms of—.Bcent, subsequenti — Eternal avidence not allawed— 
Resital in plaint. ` 





The acknowledgment of liability mentioned in section 19 of the Limitation Act 
means an acknowledgment of existing liability. 

Whether an acknowledgment 1s an acknowledgment of an existing liability or not, 
depends upon the terms of the acknowledgment, and subsequent events or external 
evidence cannot be relied upon with a view to show that there was an existing liability 
at the time and thus to place upon the acknowledgment an interpretation of which it 
would not otherwise admit. 


Shortly after a mortgage had been executed, a zurpeshgs was granted by the 
mortgagor under which the usufructuary mortgagees undertook to pay, out of the 
annual rent, certain specified sums during certain specified years to the plaintiffs. 
They defaulted to do so and the mortgagor brought a suit against them. The plaint 
in that suit recited the terms of the ¢icca potta, in favour of the plaintiff : 


Held—The acknowledgment was not sufficient to take the case out of the 
Statute of Limitation. Ram Khelwan Mahto t. Nanhoo Singh we 544 
Limitation Aot, Seo. 22— Defendant, proforma—Non—joinder of parties—No relief 

claimed, 

On the 4th, September 1903, one of the heirs of the wife instituted a suit to 
recover a share of the wife's dower and joined as parties defendants all the persons, “who 
were the heirs of the wife at the timo of her death excepting one M. One of the 
objections of the defendants was that the suit was defective inasmuch as.M had not 
been joined as È party defendant. During ,the pendency of the suit in the Odurt of 
first instance the plaintiff died, -leaving as heirs his step-brother and M, Of these, the 
former applied to be substituted on the record as plaintiff; as the latter did not join 
as ¢o-plaintiff, sh#® was*brought on the record on the 8rd, May 1904, which was more 
than 3 years Afte” the death of the wife, and was made a pro-forma defendant : 


Held, that the suit as against M was not commenced, until the 8rd, May 1904, Thè 
suit was instituted in time so far as the husband was concerned; as no relief was 
claimed against M, the sult was not barred as ne the husband and section 22 of 
the Limitation Act had no application, 


* a * 
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Limitation Aot —/Oon ) 
Por Rratté L —The fact of M being bronght on the record as a defendant 
is not anfficlent to save limitation if it were decided that for the purposes of 
the suit it was necessiry that she should have been bronght on the record as 
a party ia her pergonal capacity within 3 years from the dAte of the wife's 
death Mohamed Ishaq c. Sheikh Akramul Hud e B58 





decree or sale. 


mm, Art. 96— F'raud— Decree, suit to set aside—Person not a party to 


A took, a dur-putni in the name of his son-in-law B ©The putnidaf who was aware 
of the benami transaction brought a collusive suit for rent against B, obtained a decree, 
executed it and purchased the property on the 20th J une 1801. A became aware of 
this fraud on the 290. July 1892 and sued to recover possession on the 25th. October 


1895 : 


Held, that the snit was not barred under Art. 95, Seh. II of the Limitation Act. 


' © When a person is not a party to a decree or sale by nn order of Court, 
nnd is in no way affected thereby, it is not necessary for him to have the sale 
fet ase; he 18 entitled to possession of thg land from which he has been 
ousted with mesne profits from the date of his dispossession. Annada 

Pershad Panja v Prasannamoyi Dasi e e 


-— 5, Sch, II. Art. 141— 8uit by reversioner, See Hindu 





. Law, Daughter's estate ... sige p E sia 
——————— ————, Sch, II, Art. 141—Debutter estate—Female 
Trustee, Sea Shebait Seg Sus is "ET wae 


-— — —, Sch. TI, Art. 142—Possession—Title, See Revenue 


Sale Law, Seca 27, 28,99, 87 ^* ue p ii ea 


T——— — — ——, Sch. IT, Arts. 175 (c), 178—Application for 
substitution of the legal representative of the deceased respondent— 
Second appeal, Ses Civii Procedure Code, Seos. 868, 544, 582, 587 T 


—— m- Kch. II, Art. 178, See Transfer of Property Act. 
Sec. 8) da d - ns 
Local sages sition Sree mony Cata not an as 














119 


Though itis open toa Court of appeal to hold a local investigation, the Court is 
bound to decide the case on the testimony given at the trial and not on impressions 


gathered at the local investigation, 

“When counsel on both sides accept a suggestion by the Court that the 
place of occurrence should be visited, the Court is not constituted an arbitra- 
tor, Bo as to make its decision final and non-appealable. Kessowji Issur v. 

. The Great Indian Peninsular Railway Co. 

Logg. remote or indirect, if recoverable, See Damages’ » 
Manager of the Joint Hindu Family, decree against. binding ded of 

. Ifa decree is passed against the karta or manager of a joint Hindu famil ye 
in respect of a liability properly incurred for the necessities of the famify, 
the binding character of this decree upon the interests of the other members 
depends, not npon their having or not having been parties to the suit, but on 
the authority of the manager to menr the liability Kunj Behari ‘Lal v. 

Karch PiseladKaraipSingh a. s. 


x 
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ii 4 
ua Nana Woman, guardlan-ad-litem, co-defendanta, See Civil Procedure 
|) 
Code, Sec. 451... ad soe a ane ase 86 


Mela, profits of, whether liable to be assessed with aess— Inooma. tav-—Immoreable pro. 
periy— Lessee and licensee, difference between—Road Cess Aot (IX B.O. of 1880), 
Seos. 4, 6, 6— Annual value of land — Lease. 


When a person agrees to pay to the zemindar a separate fixed rent for the rights 
or privileges to hold a fair annually for a few days on lands which are included in tho ' 
jotes or holdings of agrícultural tenants, at a time when ho crops are standing on 
them, but was given no right or interest which could be enforced against the ryota, 
and he in turn gave to certain persons, who are described as ijaradare what is called 
an ijara of the rights to hold the fair at a certain yearly rental : 


Held—That the profits of the mela cannot be nac! assessed with Road and 
Public Works Cesses, $ 


The ilability to pay income tax does not carry with it asa necessary consequence 
exemption from payment of Road Gess. 


Per Rampini A. C. J —Whether the profits of a mela are derived from land 
or are immovable property and whether the persons in enjoyment of them are,tenure- 
holders within the meaning of the Road Cess Act or not, depends upon the pM of 
each particular lease, 


Per Brett, Woodroffe and Mookerjeo J'J.—Theo profits derived from a fair do not 
fall within the description of ‘.annual value of land" as defined in section 4 of the 
Road Cess Act. 
Distinction between a legseo and a licensee explained, X . 


pagi 


Per Brett and Woodroffe JJ.—A mela or fair is not an iwoni property 
-within the meaning of section 4 of the Road Cess Act. 


. The amount paid by the ijaradars is not liable to assessment for Road Cess, 


_ The profits of the fair are not liable to assessment under Chapter V of ] 
the Road Cess Act as other immovable properties not included in Chaptar II. - 


The Secretary of State for India in Council v. 
Karuna Kant Chowdhry - 812 


Mesne profits, decree for— Imterest, silent as to—Civil Procedure Code (XIV of 
1882), Sees. 211, 212, 230, 244, 646— Execulwn proceedings, yf interest may ‘be 
claimed in, when deorea silent as to interest. 

A proceeding for the ascertainment of mesne profits is a proceeding in continua- 
tion of the original suit, and the order by whith the amount of mesne profits is assessed 
and awarded 18 the final decree for mesne profits in such suit. It is a decree which ig 
capable of execution, and the period of twelve years mentioned in section 230 of the 
Civil. Procedure Code (Aot XIV of 1882), runs from the date when a valid decree for 
mesne profits has been made and not from the date of the decree by which the "liability 
to pay mesne profits was originally declared. ; 


^" Where a decrge deglares that the plaintiff is entitled to mesne profita, and says 
nothing“®Wout interest, if the amount of mesne profits is left for determination by the 
Court of execution, the decree-holder 1s entitled to interest upon the mesne profits and 
to have such interest added to the mesne profits when they are ascertained, ` 


. Butit the Court which ascertains the mesne profita has omitted to allow 
interest, it is not open to the Court which executes the deorée for mene profits! 
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Mesne profits- (Contd ) 


to allow interest In execution proceedings. The Court which executes a decree 
must execute it as it stands. There is no rulé whick makes it obligatory upon 
the Gourt to allow interest on mesne profits ; 16 is a matter of judicial discre- 
tion, to be exercised according to the circumstances of the case. If the Court 
which assesses mesüe profits improperly exercises its discretion and disallows 
interest on erroneous grounds, the remedy of the decree-holder is by way of 
anappeal. He cannot claim interest in execution proceedings when the deoree 
for mesne profits is silent as to interest. Harmanoje Narain Singh v. 








Ramprosad Singh m 462 

, decree for, silent as to interestC-- Execution proceedings, 
if interest may be claimed, See Mesne profits. — ... ae Se 462 
ne 70784 suit for, See Tortfeasor eae on son ae 883 
—+—— — Value of suit, Ses Suit, Original salus of ? ct 265 


Minor, to prove what, when the decree against him sought tobe set aside, 
Ses Guardian ... " in 448 


Minor—pariition, right of. - 

Where some of the co-parcenera of a Joint Hindu Family are minors, 
partition is nota matter of course but is in the discretion of the Court, and 
may be refused where all the co-parceners are minors unless the Court is 
aatisfied that it would be for their benefit’or advantage. Bachoo Hur- 


kisondas *. Mankorebai si 1 
Misjoinder of parties, See Revenue Sale Law 55 sos 163 


Mortgage—Lxglish  mortgage—Power of sale—Notice, — construotice— Agent — 
Solicitor. è 

An English mortgage contained, the ordinary power of sale with the proviso, 

that the purchaser was not to be affected by any impropriety or irregularity in the 

sale, and the remedy of the mortgagar was to be in damages against the mortgagee 

only. A sale took place which was improper to the knowledge of the purchaser, and 


it was so conducted, that it would be bidders were induced to leave, The purchaser 
had notice, &ctual or constructive of this circumstance : 


s. + bat bee 


JTeld, that the purchaser bought at his peril and as the sale was not a bonafide 
auction sale, 16 must be set aside. 


The doctrine of constructive. notice cannot be so extended, as to 
impute to a prinoipal, the knowledge of an Agent, not acquired in the matter 
for which he was agent, nor can the doctrine be used to upset a transaction 
of a date before the agency commenced. Chabildas Lallobhai e. 





Dayal Mowji see 674 
--Landiord— Surplus sale proceeds, See Bengal Tenancy Act, `- 
Beo: 169 ase S^ x T iis 26 
— —Purchaser, remedy of, in a siti against person esad in 
the mortgage svit, Ses Purchaser... 3 a Ad 612 
Redemption, partial. -b à gi. aT 


One J. was second mortgagee of a four annas share of a property and redeemed 
„2 first mortgage upon a twelve annas share inclusive of his four annas, A subsequent 


" second mortgagee of the eight annas share redeemed the first” mortgage upon the. 
whole twelve anna : : 


. c 
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MoNgnge— Cond.) s : 


Held, that J. was entitled to redeem the four annas upon which he had 
4 second mortgage. Jawahir Singh v. Baldeo Baksh Singh - 073 


, of undivided Share-—Partitition, subsequent, effect of, on the seourities— 
Mortgagee, right of, to enforce securits A La security, principles for 
ascertainment of, 


The mortgagee of an undivided share in joint-property is entitled only to property 
allotted on partition to the mortgagor, if the partition was fair and equal and is not 
vitiated by fraud, and he i entitled to proceed against what may be called tho subs- 
tituted seourity. 


The principles on which substituted securities should be ascertained 
discussed and explained. Hakim Lal v. Ram Lal.. > an " 46 


—, subrogation, principle —Hguity—Enoumbrancer, prior and rubsequent— 
Purchaser, assignee of, rights of. 


When money due upon a mortgage is pald, it shall operate as a discharge of the 
mortgage, or in the nature of an assignment of it, ms may best serve the purposes of 
justice and just intent of the parties. It makes no difference whether the party, on 
payment of the money, took an assignment of the mortgage or a release, or whether a 
discharge was made, and the evidence of the debt cancelled. The debt itself may be 
held still to subsist in him who paid the money, as assignee, so far as it ought to subsist, 
in the nature of a lien upon the land, and the mortgage be considered in force for his 
benefit, so far as he ought in justice to hold the land under it, as if it had been actually 
assigned to him. 


The doctrine of subrogation is a doctrine of equity jurisprudence. It does not 
depend on privity of contract express or implied, except in so far as equity 
may be supposed to be imported into the transaction, and thus raise a contract by 
implication. It is founded on the facts and circnmstances of each particular 
case and on the principles of natural justice. While, therefore, the doctrine 
will be applied, in general; wherever any person other than a mere volunteer pays a 








e 


debt or demand, which in equity or good conscience should have been satisfled by . . 


another, or where the liability of one person 1s discharged out of & fund belonging to 
another, or when one person is compelled for his own protection or that of some 
interest which he represents, to pay a debt for which another is primarily liable, or 
wherever a denial of the mght would be contrary to equity and good conscience, the 
doctrine will never be permitted, where the application of it would work injustice to 
the rights of those having equal or superior equities. e 


A purchaser of the equity of redemption, if he discharges the prior encumbrance 
cannot claim to be subrogated to his rights to the prejudice of the latter encumbrancer 
whose debt fe had agreed to discharge, 6 


The representatives of the purchaser of the equity of redemption arc 
not entitled to be subrogated to the rights of the prior mortgagee, because i 
they hadgconstruttive, if not, actual notice of the debt, due to the later 
mortgagee. and of the circumstance that their assignor had assumed payment 





of it, Bisseswar Prosad v. Lala Sarnam Singh T ass 184 
—, suit to enferce— Limitation 12 years, See Limitation Act, Bch, 11 
Arts, 182, 147 .. ara ga ds Ca sai TT 879 
"^ e * E 
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e à A 
Mortgage—(Contd.) . 
—— transaction—Solicitor—Liability, See Agent T ay 580 
—— ,usufruetuary— Dispossession of part— Interest, See Usufruc- 
tuary mortgage PT see ase ee noe M 74 
Mortgage bond--Denial of execution and passing of consideration, See 
Burden of proof sis gai sài iva iss 669 
, Denial of execution and passing of consideration, by third 
party, See Burden of proof PE "e vs i 659 
Mortgage by conditional Sale, essential of, Sec Mortgage or out and : 
out sale xe is s -— €: € 208 


Mortgage decree—Application for execntion against compensation 
money—Land Acquisition proceedings—No application under Sec. 90 
- of the Transfer Act necessary, See Transfer of Prgperty Act, 


Secs. 88, 90 t.. eee one nes eee EE 743 
, binding against absent party—-No notice, See i 
Transfer of Property Act, Sec. 85 n. sid T is 719 
s f . 





, Purchaser n execution of mortgage-decree— Previous purchaser 
af mortgagor’ ar ight not made a party to the mortgage suit, right of. 





A purchaser in execution of a mortg@ge-decree has no right to retain 

possession of the property obtained through Civil Court against a purchaser 

of the equity of redemption, who was not a party in the suit on the mortgage, 

e and who had obtained and remained in possession till the sale in execution 
of the decree in the mortgage-suit. Habibullah v. Jugdeo Singh ios 609 
^ Mortgage or ont and out sale—Docnment, construction of— Intention— Mortgage 
by conditional sale— Transfer of Property Act (IV of 1852), Seo. 58, sub-seo, (o; — 
Redemption, suit for and mot for possession. 


A document purporting to be one of sale, though accompanied by a deed reserving 
to the vendor a mght to repurchase the property sold, on repaying the purchase money 
within & certain time, 14 not on that account to be construed as if it werea 
mortgage. : 

Where the money was paid by the grantee, which was the proper value of the 
property at the time, and the purchaser was let into immediate possession and received 
the rents, and where there was no provision as to the payment of any interest and the 
purchaser wag to pay the expenses of preparing the deeds : 

Held, that those features indicate that the intention of the parties was that the 
transaction should be an out-and-out sale with. the right of 1epurchase, and not a 
mortgage, , e 

In construing documents, the intention of the parties must be gathered from the 
language used. 

Sombie: An essential element of a mortgage by conditional adio l^ certain date 9 
of payment within the meaning of sub-section (o) Of section 68 of the Transfer of 
Property Act. 
2n Even treating the transaction as a mortgage, the suit shonld be one for 


eadem pion, and not for regovery of possession. Kinurant Mandal t, 
Nitye Chunder Sirdar ' ds 208 


* 


a - è 
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4 * 
Mortgagees, position of—Simultaneous securities, See Transfer of Property 
Aot, Seos. 48, 73 e ID Tt 
Mort g agor’s representative and emeorl ion Mortgage "M owner's PM UN 
binding against. : 
Semble.—A mortgage executed by the son of the owner of the holding at 
a time when his father was alive, is, after the death of the owner, binding on 
he representative of the mortgagor as also on the execution purchaser from 
the representative. Ram Gopal Aditya Deb r. Rajan Sadagar — ... 48 
Mouzahs, names of—Bhare; Specificution—Identification, See Revenue 
Sale Law 7 bus ia oes 163 
Munsiff, power of, io direct A T antler Scc. 4i 6, Criminal Procedur 
9 Code for offences under Sec, 500,1 Indian Penal Code, See Indian Penal 


Code, Secs, 228, 500 € iss T e 718 
—-—--, when he wants to show cause to the High pa E AA See ilb 
Indian Pena! Code, Secs. 228,500... = kid 718 
Musha, doctrine of —Shares in Companies—Death- bed gift. ii 


The doctrine relating to the invalidity “of giftg of swsha is wholly unt d: pied 
to a progressive state of society, and ought to be  ccnfined  withim the 
strictest rules. " 


The doctrine ought not to be applied to shares in Companies and free- 
hold property in a great commercial town which were not within the original 
scope of the rule, and could be included within its operation only by a logical 


or constructive application. Ibrahim Goolam Ariff v. Saiboo vie 695 
Mutuality, test, See Limitation Act, Sch. II, Arts, 57,85 - ... e. ^ 158 
Necessity, question o& whether arises in a suit agninst execntant of 
mortgage, See Hindu Law, Daughter’s estate |... 490 
Non-joinder; of parties—Proforma defendants—No relief aliai, bee 
Limitation Act, Bec, 29  ... 558 
Notice, GAE ESI DE = A Aak Ping ah a nag of a date 7 
anterior to the commencement of agency, Ses Mortgage sis 674 
Novation of contract— Temporary or Pap nantan, See doraa 
tion of rent in kind iis T 727 
Objection, omission to take—Document eel and reccived, See Evidence, 
admissiblity of € as 078 


Occupancy holding—Submergence—Rent, non-payment, Sea Landlord 
and Tenant Procedure Act, Sec, 6 














see T b 149 
~ — raiyat, See Bengal Tenancy Act, Sec, 98 i , e 19 
—— , non-payment of rent—Abandonment, See Landlora and 
Tenant Procedure Act, Sec. 6 - até 149 
Offences, different—Separate trial, See Criminal Piscium Code, Secs, 284, . 
637 ... i . 757 
, ———, joinder of = in one anes jasadi of, See 0 rimina] Bad 2x 
Code, Secs. 238, 697, — .. E " " a TT. 
Onus of Proof, Ses Waiver „e e m =. s 63 
—— —— — —-, &bwab, See Company's Batta SN ay 667 
——__---_—-, — Suit for joint possession by one E TG x ° 
Hostile title, See Possession by ope co-owner, when adverse... (^1 
—— : ou tenant to prove non-liability to pay remt, See Landlord 
and tenant ID MIL uL "n re ur 72 


. e ‘ 
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x 4 E 
Onus probandi—Conéract, See Commutation of rent in kind .., ius ^ 727 
` Order, directing delivery of property in the absence of any Oriminal pro. 
ceedings or enquiry, withoat mann, Ses Criminal Procedure Code, 








Sec. 571 sie 5 as ies ass T 707 
Order of Court, Wrong done bestes inherent power to reotify, See 
Court’s process, , ge e m n is 002 
` Order—Improperly or fraudulently obtained from Court—ÜOourt's, power, 
' See Court's process za M ave T T 062 
Parties, conduct of, See Adoption vi "M1 i 18 
——7, —Language and conduct—Intention, Ses Walvor ee - 62 
——~—~, non-joinder— Proforma defendants—No relief claimed, See Limita- 
tion Act, Sec, 23 — d» ids eda vr BBS 
——--———-, to the suit. —Judgment, binding charactor, See Shebait Sga 621 
Partition, characteristio— Definition of shares, See Partition. suit = 785 
—— — ~, Denial of the extent or quantum of interest — Court Fees, Aes 
Pattition, suit for ET Ke is ie - 651 
—— — — —, effect of, on the douis Ses iore; ee - w -48 
—s- 4, how effected, See Partition-suit | di de 4 Yes 735 
—_— eman —Minor, Bes Minor au ose - o 1 
of part by mistake or consent,of ‘co-owner, effect of—Right of 
- co-owners—Snit for joint possession, See Partition-suit ii "4 795 
—, suit for— Court Fees Act (VII of 1870), Seo. 7, Sub-Sec. IV, Cl. (b) and 
e ' Soh, Il, Art. 17, Ol. VI— Partition —Joint property— Denial of the extent or 
quantum of interest— Ejeotmemt or partition. \ 


A suit for partition of joint property i is governed'by Schedule II, Art. 17, cl VI 
of the Court Fees Act, and the plaint is properly stamped ifa Court-fee of. rnpees ten 
is pnid upon at. 

Section 7, sub-section IV, cl, (b) of the Court Fees Act refers to a suit for joint, 
possession and not to a guit for partition. 


A partition is not a substitute for ejectment,-becanse partition implies an existng ' 
joint possession and enjoyment to be converted into possession in geveralty, 


- When, therefore, the plaintiff has possession of what isa portion of the joint.estate 
denial of the extent of that estate or of the quantum of-the plaintiffs interest 
herein, does not convert the guit into one for recovery of poasesaion of land. 


When the plaintiff is admittedly in possession of what is jomt property and is 
& co-parcener with the defendant, but itis denied that all the properties alleged by - 
him to be joint properties have “really that character, the suit is one for partition 
and the plaint is properly stamped, is a Oourt-fee of ten rupees is paid upon it, ~ 
1t is essential that the plaintiff should be in actual or constructive 
possession of the properties and whether he has such possession or not, is 
to be determined in view of the principle that the pa on of one 
co-owner is prima facie the possession of all the cq-owners and his pgssesgten 
is to be presumed in conformity with his right and title as co-owner If it is 
"established that the plaintiff is in possession of no portion of the joint 
property, that there has been a complete ouster, he must seq, for recovery of 
possession and pay adealsrem Court-fees upon a plaint appropriately framed 
for the purpose. Bidhata Roy v. Ram Charitra Roy” T 65] 
d 


$ 


* 
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Part ion, tohen oan taks place. ° . 

: Partition can take place only upon tha assumption that both the parties | 

are interested in the aun -matter of the litigation. Lilabati Misrain v. 

Bishun Chobey : ss 621 

— —— —— and ejectment, distinction between, See Partition, suit for .,, 651 


—— — snit—Preliminary deores—Partition of part by mistake or consent of — 
co-owners, effect of —Possession, joint, suit for. 


Partition is the division made between several persons,* of joint lands, which 
belong to them ‘as co-propri&ors, so that each becomes the sole owner of the part 
which is allotted to him. The mere’definition of the shares of the joint proprietors, 
does not amount to partition of the property, dithough such determination may effect 
a severance of the joint interest. To effect a partition, the property must be transform- 
ed into estates in severalty, and one ofsuch estates assigned to each of the former 
occupants for his sole u% and as his sole property. 


The effect of the preliminary decree in a suit for partition ig not to effect a 
partition of the disputed lands 


` Although a co-owner cannot enforce a partition of a part only of the eommor®lands 
leaving the rest undivided, and although tho entire property must be included in the 
partition, yet, if by mistake or by consent of the co-owners, acting innocently and 
fairly, a partition of a portion only of theif estate has been made, whether by order of 
the Court or ortherwise, there is no 1eason why the Codrt should not grant & division 
"of the remainder at the instance of one or more of the co-owners 


Hence where by mistake of both parties, some lands were excluded from 
the report of the Commissioner and were not dealt with by the final deoree in 
the partition-suit, the effect of the decree was to leave untouched the joint 
title and possession of the parties, and a suit for récovery of joint possession 





was maintainable. Jogendra Nath Rai v. Baldev Das Marwari iis 736 
Party, not a, to decree or sale, See Limitation Act, Art, 96 — ua "^ odis 17 
necessary-—Buit for dower, See Dower, deferred eC Exe ies 558 


——- Person not made a party to the mortgage-sult —Remedy— Limitation, 
Ses Transfer of Property Act, Sec, 85 e ae ‘ee 719 


Permanent tenure— When to be inferred omistenoe.of holding for about 80 years— 
Rent never onkhanced—Zenure, devolution of— Tenant, acceptance of rent Srom— 
Transfer recog nition of—Dakhitas to dakhildar, acot of-— Pottah, new, effect of. 
“When a tenure or holding has existed for many years, held upon a nominal fent 


never enhanced, has been the subject of transfer and succession, and rent has been 
accepted from new tenants after devolution : i 
® 


Held : that the only inference possible is that the tenant held a permanent tenure, 


The fact that the deeds of transfer recite that the transferee on paying expenges 
tq the landlord, ang on causing expunction of the transferor'a name, shall take a pottah 
in his owl Rama, does not go against the presumption that the tenure is permanent, 


When upon & transfer of a tenure or a holding by a tenant, the landlord 
tecelves rent from the transferee and grants dakhilas which describe the remt 
paid as the rent of thé holding, and the person paying as ocoupier of the. 
holding, and ag paying on his own account, there is a sufficient recognition 
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Permanent tenure—(Conta) ' f 
of the transferee as bank it is not necessayy that the transferee should be 
Sapre described as tenant. Naba Kumari Debi v. Behari 

Lal Sen — e I2 
Plaint, € of—General custom, Ses Civil Procedure Code, Sec. 30.. . 218 
— ——, amendment, See Fraudulent" conveyanee |. sa NP 410 


———— -, amendment of— Converting suit of one nature to another—Remedy 
of mortgagee-purchaser in suit against person excluded in the mortgage- 





suit, See Purchaser. e E "v "bo. ot 612 

— —--, amendment, See Settled account... _ p Em xs 680 
~, order admitting, not a decree, Ses Appeal  ... SN T 214 

, order rejecting, a decree, See Appeal Rt ve tu e 214 





, rejection of —Cicil Procedure Code (Act XIV af 1882), Bes. 2, ó4 cl. (b), 

Swat for declaration and injunotion —Consaquential relaf — Court fee payable for 

- suit — Court Fees Aot {XII of 1801) Sch. IL, Cl. 17. (ivi), Seo. T-—Value of relief 

sought—Jurisdtotion of Court—Sxits Valuation Act (VII of 1887), Seo, 8— 

` Paluation, proper, for relief by way of vajunoiion, —— 

The claim for an injunction must be treated as a prayer for consequential relief ; 
and where the plaintiff asks not only fora declaration that the decree and the mortgage 
and compromise on which the decree 18 based, are all fraudulent, but also asks for an 
injunction to restrain the decree-holder from proceeding with the execution of the 
decree, the claim for the injunction 1s a prayer for consequential relief, and the value 
of the relief is the sum Bought to be realized under the decree. 





Distinction between cases where consequential relief is asked for in addition to the 
prayer for declaration and where all«pat is asked for is a declaratory decree which may 
* or may not, by its own force, result in consequential relief pointed out. 

In cases covered by section 7, sub-section iv. cl. (cjand (d) of the Court Fees 
Act, although it is for the plaintiff to state the amount at tvhich he values the rellef 
sought, and although the nmonnt of Court Fees payable varies with the amount at 
which the relief sought is valued in the plaint, it 18 open to the Court, if a question 
ig raised as to the trae,yaluation of the suit, to determine such question and it is not 
only within the power of the Court but it is also its duty to take action under section 
54 of the Civil Procedure Code, if it is established that the valuation is improper. 


Under section 8 of the Snits Valuation Aot, in a case like the present, the 
valueas determinable for the computation of Court-fees must be the same 


as tho value for purposes of jurisdiction, Umatul Batul v. Nauji Kuar 491 
, recital IAE CERIS of liabihty, See Limitation Act, 
Soo. 19 RH ^ és PT T" - 9... 541 


Possession, actual or constructive—-Ouster—Joint property—Partition — 
* Court- -Fees, See Partition, suit for ... 
- „actual, without reference to the meite of the clatins Sap 





Oriminal Procedure Code, See. 145, cl, (4) - an oe T 182 
cic -——, delivery of, effect of, See Revenue Sale Law, Secs. 27, 28, (29, 37 472 

— — follows title, rgle of, when applicable, *Ss? Revente Sale Law, 
és, 2T, 28, 20, 87 ets be NA s ts e Ses 474 
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PoMwession—(Contd.) —— | 
. 
——- —, nature of, when adverse title set up by one co-owner, See 
Fossoion by one co-owner, when adverse jns one TN 735 
; suit for—Entry in Record of WARANA Mon. Ses Record of 
n sa " de ‘ai ‘ant TIN eve 670 
——,; Symbolical, effect of, See Revenue Sale Law, Secs, 27, 28, 
20, 87. . eee `° "TP E gan 44% ‘ T1. ene ` oes 459 


Possession by one co-owner, when adverse—Onue of proof—Nature of possession 
when adverse title set upy öns co-owner — User, acts of—Oonstruotive ` possession, 
doctrina of, 


- The entry and possession of land under the common title of one co-owner will not 
be presumed to be adverse to the others, but will ordinarily be held for the benefit of 
all as the possession of one co-owner is in itself rightful and does not imply hostility as 
would the possession of a mere stranger. 


. A silent possession accompanied by no act, which can amount to an ouster or give 
Gn to his co-tenant that his possession is adverse, ought not to be construed into an 
adverse possession; mere póssession, however, exclusive or long continued, W silent, 
cannot give one co-tcnant ‘in possession, title as against the other co-tenants, 


In a sult for joint possession by one of the co-owners, it is for the defendant to 

show inot merely that he has been in sole occupation of the disputedJands but also 

that there has been a disclaimer by the assertion of a hostile title and notice thereof, 
elther direct or to be inferred from notorious acts and circumstances. - 


To prove title to and by adverse possession for the statutory period, it is not ° 
sufficient to show that sdme acts of possession have been done; the possession must be 
actual, visible, exclusive, hostile and continued during the time necessary to create a 
bar under the statute of Limitations. 

In order to deféat a title by dispossessing the owner, acts must be done 
which are inconsistent with his enjoyment of the soil for the purposes for 
which he intended to useit. Jogendra Nath Rai v. Baldev Das Marwari 733 
Pottah, new, efféct of, Sss Permanent Tenure ds av aie 123 
Powers of attorney, construction of, See Principal and agent en 630 


Practice af the Court. 
That exposition shall be preferred which is En by constant gud 


' continual use and experience ; the practice of the Court is the law of the 
Court, and inveterate practice generally stands upon principles of justice and E" 
convenience. Tribeni Sahu v. Bhagwat Bux Rai T e. © 998 


Pre-emption, rigat of —Talab--ishad —Talab-i-mwasibat, performance of Witnesses 
to Talalei-mwasibat, what they are requi ‘od to bear testimony to. . 


To found a valid claim for pre-emption, it is necessary that the 
pre-emptor should perform the Talab-i-mwasibat (immediate claim). and : 
Salab-i-ishad. (affemation with witnesses) For the due performance of the 
latter, it $Œ not essential that the witnesses should be invoked to bear 
testimony to the fact of the Talab-i-mwasibat having been performed ; but it 
is necessary and sufficient, if the witnesses are invoked to bear testimony to 
the fact of declaration fhat the Talab-i-mwasibat has b2en already performed à 

. ' Udit Narain Lal v, Dasarathi Bingh T 40 


1 
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Presidenoy Magistrate, order of discharge by—High Court's power of if 
interference under Charter Act, Se Oriminal Procedure Code, Secs. 209, 





204 (3), 253, 437 T ies ie * Bs 705 
| Press, confiscation of—Oriminal Procedure Code, Sec. 577, See Indian Penal 
Code, Sec, 124 A ‘ie zo Jews e "am E^ 734 
Presumption, See Adoption ... de — 795 a e e 13 
~ TEA , See Waiver PT "TT! nes ee eee 62 
—— — ———- —Not conclusive as to question of title—Entry in men of 
Rights, Bat Record of Rights te een Ld aes , s.. 670 
—————————— —Possession by co-owner under common title—Adverse 
Possession, See Possession by one co-owner, when adverse a. M (735 — 


Principal, undisclosed—Agent— Burden of proof, See Contract T 682 


Principal and Agent—Suit for money advanocd to agent for benefit of Principal.— 
Powers of attorney, construction af. 


Where A does an act as agent for B without any communication with 0, O cannot, 


by afterwards adopting that act, make A his agen ead thereby incur any Usability or 
take any benefit under the act of A, 


> Under section 257A of the Code of Civil Procedure (Act XIV of 1882) every agree- 
ment to give time for the satisfaction of a judgment-debt is void, unless it is made for 
consideration and with the sanction of the Court which passed the decree and such 
Court deems the consideration to be, under the circumstances, reasonable; 


, Powers of attorney are to be construed strictly, that is to say, that where an act 

purperting to be done under a power of attorney is challenged as being in excess of 

- the authority conferred by the power, it is necessary to Show that, on a fair consider- 

ation of the whole instrument, the authority in question is to be found within the four 
corners of the instrument, either in express terms, or by necessary implication. 


An agent authorised to obtain an extension of time and postponement of an 
intending judicial gale has, within the meaning of section 188 of the Indian Contract 


Act (LX of 1872) authority to do every lawful thing which is necessary in order to do 
the act which he is expressly authorised to do. 


If the implied authority of au agent to raise a loan 1s not established, 
but it is proved that the sum borrowed or a portion thereof has been applied 
for the benefit of the princtpal with his knowledge, the creditor is entitled to 
be reimbursed by the principal to the extent he has been benefited, 


Ghasiram v. Raja Mohan Bikram Sha we . — 689 


1 Probate, grant of—Letters of Administration, when should be granted — Will, 
due, .emebulion and aitestation—Acknowledgment of exeoution—AtieMation, what 
is— - Costs as to pleaders’ fees—Court, power of, as to costs—-Bacouter by implication, 
jokat constitutes — Shaball or trustee, if emecutor by wnplication—Administration 
bond, object of taking—Security, sufficiency of—Probate and Administration Act 
(V of 1881), Section 78—Indian Succession Act (X of 1805), Bes. 50," Gl. d= 
. General Rules and Ciroular Orders, 


. ' No grant of probate can be made unless the will has been proved in accordance 
With law, and inasmuch as a grant of probate operatds as a judgment in rem, the Court 
must be satisfied that the will has been duly executed and attested. = 


* 
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Brotmta—(Cowa : à . 


An acknowledgement of execution from the testator and attestation of the will in 
his presence, is a sufficient attestation under section 50, clause 3 of the Indian 
Succession Act which is made applicable to Hindus by the Hindu Wills Act, 


Rule 86, clause (a) of the General Rules and Circular Orders (Civil) (1908, Vol. T, 
page 142) is applicable to contested applications for probate or letters of administra-. 
tion, the proceadings in which must, according to the provisions of section 83 of the 
Probate and Administration Act, take as nearly as may be the from of a suit, according 
to the provisions of the Codg of Civil Procedure, and a Judge has discretion as to costs 
on account of pleaders’ fees; he may allow a fee according to the valuation of the 
estate, or according to such A sum, not exceeding the valuation as may be reasonable, 
or according to the importance of the subject of the dispute. 


The mere fact that a person is appolnted.a shebait or trustee of the 
whole or a large portion of the estate of the testator, is not sufficient by it- 
solf ta constitute him an executor by jimplication. But where the testator 
uses the word trustee or shebait, and at the same time imposes upon the 
person duties involving the functions of an exeouter, there isa good appoint- 
ment as executor by necessary implication. In order to constitute one an 
executor according to the tenor of the will, it must appear on a reasonable 
constraction thereof, that the testator igtended that he should colleot his 
assets, pay his debts and funeral expenses and legacies, which are the essential 
duties of an executor, l 


iThe appointment of executors by necessary implication is not to be ° 
favoured, and the language of the will is not to be strained for this 
purpose ; but in doubtful cases, letters of dominan with the will 
annexed ought to be granted, ` . 


Bection 78 of the Probate and Administration Act provides that the administration 
bond is to be given for the due collection, getting in, and administering the estate of 
the deceased, Buch sceurity tis only required to guard against mel-practices, and the 
security is enough if it affords a reasonable protection against mal-practices which 
require time to be carried out. What the Court is to satisfy itself is, whether the 
amount of the security affords a snflicient safeguard against serious or continuous 


mismanagement, Ameer Chand v. Mohanund Bibi id 453 
Probate and Administration Act, Sec, 78—Administration bond, roe 

of taking—Snfficient security, See Probate ES E T 458 
Profit & pendre--Customary easement when to bo exercised, Ss 


À customary right of the tenants in the locality to cut wood for fuel, 
plough-handles, door-posts &c., is a right of oustomary easement attaching, to 
the locality Énd not to any collection of individuals ; such à right is known in * 
this country, in the case of free pasturage or a fishery, what in English Law 
is called a profit a prendre, It ig only under quantitative limitation as to : 
present needs = such a customary right can be reasonably exercised. 
- i ‘Sitab Rai v. Dubal Nagesia . - 218 


Promise, by two or more persons and promise to two or morg persons, nature of. : 
* 


Per Mookerjea J,A promise .by two or more persons to perform an not 
.is a promise that they or some or one of them wfil perform it; but a promise 
^ to two or mofe persons to perform an act ig not a promise to them or. some or 

: 1 


s* 
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f 
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Promise—(Coxtd.) $ j ; e 


one of them but ‘a promise to them alle to perform it, In the former case, 
the entire promise may be performed by one. In the latter, the entire promise cannot 
be enforced by one. 


A right may belong to two or more individuals severally but not to two 


. or more jointly and severally ; but it may belong to two or more jointly. 


Mohamed Ishaq v. Sheikh Akramul Hug i 538 ` 

Property, delivery of, in the absence of any Oriminal Proceedings or 

enquiry—Jurisdiction, See Criminal Procedure Code, Beo. 517 dT 107 
Prostitution, habitual—Singing obscene songs— Brothel, Dancing girls, See 

Bengal Disorderly Houses Act, Sec, 2 T T T 710 
Public policy, waiver subject to, Ses Waiver b 7 xw s 82 
Public servant acting without authority, Ses Criminal Profedure Code, 

Rec 165, Sub-Sec, (8) E aan ohn sue nas 768 
Purchaser Execution of decree— Decree for rent—Several jotes or tenures, - 

“Bes, Bengal Tenanoy Aot, Ohap. XIV m ees e 153 
— — — — from representative, Mortgage by ownér's son, See Mortgagor's 

representative | aes sah - ees m 13 


Purchaser, intending, combination among, not always fraud —J udioial sales of property 
characteristic of—Huoxest. combination and dishonest concert, distinotion between— 
Roscution sale. when vitiated—Fraud—Deores-holder or awction-purohaser— 
Combination among bidders, lawful or «alawful— Test — Auction sale, bidders 
combination.— . 

It cannot be affirmed as an inflexjble rule of law that a combination among in- 
tending purchasers not to bid against each other cannot undér any circiimstances 

amount to fraud, e 


~ 


All judicial sales of property should be free from undue influence, controlling or 
stifling competition thereat ; but there is nothing to prevent persons from combining 
from honest motives to purchase property at such sales. 


There is a distinction between an honest combination among intending purchasers 
and a dishonest concert for the suppression of all competition. i 


Tho test, in each case, is what was the object of the agreement among the bidders; 
it ia the end to be &écomplished which determines whether a combination is lawfui 


or otRerwise. If the object be to obtain the ‘property as a ‘sacrifice by artifice, the! 


combination 1s fraudulent ; if the object be to make a fair bargain or even to divide 
the property for the accomodation of the purchaser, the combination cannot be said 


be fraudulent. Ambika Prosad Singh » R. H. Whitewell “... 1i 


, Mortgages, remedy of, in suit against person emoluded in the mortgage- 
swit— Mortgage-nut, mode of adjustment of—-Proportionate amount payable, 
ascertainment of —4Amendment —Converting suit of one nature to ahother. e 





When, the mortgagee in execution of a decree obtained against the owners of the 
„equity of redemption, except one has brought the mortgaged property to- sale and 
purchased it, he may bring an action for declaration of his itle as purchaser at the 

mortgage-sale and for recovery of possession, subject to me: exercise = the right of 
redemption of the person excluded, | . 


! . 


* 
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Purchaser, Mortgages —(Contd,) T 


* 
Quaere, whether it is open to a. mortgagee who has omitted to implead a necessary 
' party, to maintain another suit to enforce his security against the party excluded. 


If the mortgagee has purchased aome of the mortgaged properties, the defendant 
is entitled to redeem his own, share in the disputed property upon paymon of & propon : 
tionate part of the amount due on the mortgage. 


To find ont the proportionate amount payable by the defendant, the value of all 
the properties comprised in the mortgage security at the date of the execution thereof 
should be first determined, as also the value of the disputed property. The principal 
amount of mortgage must tHn be distributed over all the properties comprised in the 
mortgage and the amount fairly chargeable to the share of the disputed property, pro- 
portionate to its value, will have to be calenlated. Theamount so fixed is the principal, 
which, the defendant may be called upon to pay." Interest on this amount will run at 
the rate specified in the mortgage contract from the date of the mortgage to the date 
fixed for re-payment in fhe decree made in the mortgage suit, and further interest at the 
Court rate between the date fixed for repayment to the date of actual realisation. The 
prinoipla is equally applicable whether the decree in the mortgage suit was upon. 
contest or by consent. Against thesum so found due to the plaintiff should be get off 


the profits, if any, which may have been realised by the plaintiff by his possession 
of the disputed share, 


When the mortgagee in execution of his*decree purchased the mortgaged 
property, was subsequently deprived of it, then instituted n snit for recovery 
of the purchase money against the person who was not made a party in 
the mortgage suit, on the ground that the effect of the previous litigation 
between thé- parties had been to deprive him of the disputed property, as also 
on the ground that the institution was due to the dictum in the judgment of 
the High Court, leave was granted to the plaintiff to’ amend his plaint and 
convert the suit into one for recovery of possession of the disputed share, 
subject to the exercise of the fight of redemption of the defendant, J ugdeo 


Singh e. Habibullah Khan 2c 4. 612 
Receiver, sale of debnutter property. validity—Sanction of Court, See 
Debutter or secular property en 404 


Record of Rights, entry in, effect ef Nn n for Limitation. 

The only effect which can be attributed to an entry in the Record of 
Rights is that it is to be presumed correct till the contrary is proved.- The 
Bengal Tenancy Act does not lay down that the entry is to be taken as con- 
clusive upon the question of title till a contrary decision has been given by 





? 
the Oivil Court. Hence the plaintiff is not bound to bring a suit for 
possession within one year from the date on which ithe entry of the 
defendant's name was made in the Record of Rights. Ram Sahawar 

Misser *. Bachu Misser asa 670 

Redemption, of share of mortgage by other joint mortgagor, See Release ,.. a6 

Sara paral, See Montene? A es N bis 672 
—~, suit for and not for possession, See Mortgage or out and out 

sale sen - awe eae bee ote abe 208 
Registrar, power of, to glismiss a suit for want of prosecution, See High 

Court, Rule 515A (10) - T T $us S) >- B74 
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Registration of names, if constitutes possession, See Revenue Sale Law 


Secs. 27, 28, 29, 37 set T se. sks isa 472 
Re-imbursement—Person seeking to impeach and avoid a anga On, 
See Hindu Law, Daughter's estate... S. Len is P" 490 


Release of lien by mortgages, effect of— Release of one joint-morigagor, effect of— 
Redemption of share of mortgage by other joint-mortgagor— Purchasers of equity of 
redemption from mortgagor, right of —Subrogation, principles. 

A mortgagee who has a security upon two or more properties which he knows 
belong to different persons cannot release his lien upon orp so as to incyease the burden 
upon the others without the privity and consent of the persons affected. The 
purchasers of the properties not released are entitled to insist that no more than a 
proportionate share of the mortgage-debt shall be levied upon the properties in their 
hands. 

Where a mortgage has'gratuitously or otherwise released ong of the joint-mortgagors 
and his share of the property, the mortgage-debt is split up and redemption of a share 
becomes permissible, so that the other joint-mortgagor is at liberty to redeem his share 
on paying a proportionate part of the mortgage money. 


The puinciples upon which the right *to claim subrogation arises 
explained. Hakim Lalv. Ram Lal  .. ie T 46 
Relief, consequential, in addition to prayer for declaration m dedans 

decree resulting in consequential relief, distinction between, See Plaint, 





rejection of  .. jiwa is us 427 
m, value of—Suit for Aa iud muia urisdiction of Court 
—Suits Valuation Act, Seo, 8, See Plaint, rejection of i s 491 
Remedy of the person paying tbe money to save the property from Bale, 
stranger to the proceeding, See, Bengal Tenancy Act, Sec. 171 cl (1) (o) 595. 
, personal, barred when, See Transfer of Property Aot, Soc. 90 ... 119 


Remand—-Erroneous order carried out—Subsequent proceedings, whether 
vold—Waiver—Final disposal of suit, date of, See Civil Procedure Code, 


Secs. 562, 564 . yis T -— 617 
—— —— order, validity of, wisi to be kalahe, See Cei Procedure . 
Code, Seca, 502, 564. in n 647 
Remedies, alternative— Remand Gada ee order irre out, See i 
Civil Procedure Code, Secs, 582, 564 ,., BET 
Remedy ot purchaser of equity of redemption ñol made a i pedis Ses ] 
Mortgnge decree i 609 


Reht Recovery Act, Bison 82— RM application for—Struok off Second 
application, 3 years after the date of judgmeni— Continuation. 
The petitioner brought a suit against his tenant, the opposite party, for rent under 
the provisions of Act X of 1859 and obtained a decree on the 29ndeJanuary 1908. 
On the 28th August 1905, he made an application for execution of the decree, paying 


_ for the attachment of both movable and immovable property. The Deputy Collector 


struck off the execution case on the ground that it was more.tham6 months old, „On 
the 22nd February 1908, the decree holder put*in another applieatiosf which was 


dismissed on the 9th April as barred nnder the provision of section 92 of Act X of 1859: 


Held—The application of the 22nd February 1906, is one in continuation or 
furtherance of the former : application of the 28th August 1905 one hence the execution 
proceedings are not barred, : : 


° | t n 
e Yox. VL} INDEX OF OASES. ; 837 
Rent, Recovery Act (Cost, )- f 

The word “issued” in section 92 pf Aot X of 1859 should not have a strict legal 
interpretation put upon it. It means “sued out" or “applied for” with success that 
is, that no application for '& process of execution shall be successful unless tho 
application for ıt is made or it is sned out, within a fixed tame. 


It is sufficient to save limitation under section 92 of Act X of 1839, if the 
application for execution Was made within 8 years from the date of the 


judgment. Rajah Shyam Chandra Madra Rajhari Chand and Raja of ` 


. Nilgin, v. Inkailu Ram Prosad Bhuyan e. 146 
Rent, decree for, several jotes or tenures, See Bengal Tenancy Act, chap. XIV 158 
, non- payment of,.for about 50 years— Liability, See Landlord and tenant 72 





Rent Recovery Act, Sec. 6| See Landlord and Tenant Procedure Act, Sec. 6 149 
Representation, sufficient —Absent party’s interest when bound —Mortzage- 








decree, Seo Transfer of Property Act, Seo. 85 o un s 719 
Representatives,—Attaching creditor, See Oivil Procedure Code, Seo. 244 ~ 437 
of decree-holder— Person attaching decree, See Limitation 
Aot, Seo, 19 Expl. I | " i " i DE 
Resistance to execution— Warrant illegal, See Criminal Procedure Code, UU 
Secs, 96, 100 ... s as E 127 
Resjudicata, See Civil Proobdure Code, Sec. 18 iv 18 
————-,— Bond, genuineness of, Sse Criminal Procedure Code, Seo, 476 708 
———_—_~——, fair trial—Suit against Hindu widow—Reversioner, See Hindu 
Law, AN estate +... si ve nas T 490 


le ta a c ATO ricum den See Bhebait ... T EM 621* 


Revenue Sale Law— Setting aside sale— Mijoinder of glainhfs— Misjoinder of 
causes of aaa ae ad of share—Names of mouzas—Identification by 
purchaser—Tnadequacy of price, whether duo to irregularity. 


The ejmali share of & certain property was sold for arrears of revenue, A smt 
to set aside the sale was institutéd by the co-sharers, some of whom alleged that the 
auction purchaser had taken possession not only of the amali share, but also of certain 
defined shares belonging to them and in respect of which separate accounts had been 
opened in the Collectorate: . ^ 


Held, it was clearly a mísjoinder of parties and” of causes of action. The cause 
‘of action with respect to the ejmali share accrued on the date of the Commissioner's 
order dismissing the appeal to him and that in respect of ie other shares, on, the 
date when the purchaser obtained possession of them, 


In specifying the share, of a property to be sold it is not necessary to name all 
the mouzas thet appertain to it It is sufficient if the share be so specified that it 
can be identifled and that a can be understood by intending bidders what is about 
to be sold. This is so not only in the case of & share held in common as mentioned 
in Sec, 10 but also An that of à share consisting of specific portions of land as men- 
tioned in Sc. 1) of the Act, | x : 

A defeat in the sale notification is a mere irregularity which does not render the 


sale a nullity, 


Property does not fdtch u same price at a forced sale as ib would do in a private 
sale; every purchaser at g revenue sale purchases property subject to the dangars of 


I 
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Revenue Sale Law —(Contd.) 


litigation and Courts should not lightly set such sales aside as by so doing they 
depreciate the value of property throughout the country. 


If there is inadequacy of price, there must be direct evidence to connect 
inadequacy with the alleged irregularity in the sale notice before a sale can 


. be set aside. Baijnath Goenka v. Maharaja Sir Ravaneswar 


Prasad Singh T 168 
Revenue Sale Law, sections 5, 6 —Sale for arrears of 3 years—Sale, validity of. 


If a Collector issues a notice under section 6 instead $£ under section 6 of 
Act XI of 1859, it is & mere irregularity which does not render the salea 
nulity. Maharaja Bir Jatindra Mohun Tagore Bahadur v. 


Jogendra Nath Roy as 99 
— — —— , Bao, 25—Order setting aside a sale—Revrew by  Commissioner— 
‘Final,’ 


Under Act XT of 1859 a Commissioner or any Revenue authority cannot review 
or set aside an order once legally passed by him, 


A* Commissioner or Revenue authority wha bas once set aside a sale under Act 
XJ of 1859, has no power to revoke or modify that order passed by him under the 
Act, : 

An order by a Commissioner reviewing a previous order made by him would be 
ulira vires and of no effect. 

The word “ final” in section 28 of Act XI of 1895 means “not open to 
review.” Baij Nath Ram Goenka v. Nand Kumar Sing ... ste 84 
, sections 27, 28, 29, 87 and (Act VII of 1868, B. O.), Seo. 2£— 

Appeal, time for preparing, to Commissioner of Revenue—Appeal presented after 

time, if legal and proper—Rejeotion of appeal by Commissioner as time barred— 

Civil Oourt, if, can re-open the question of limitation —Symbolical possession, effect 

of ~—Limitation—Trangfeor of possession—Inoumbrancs or wader tenure, if void or 

* bouem dpi ds of names, if constitutos possession — Possession follows title, 
rule of, when applicable—Possession, delivery of, effect of — Transactions. floirtious, 
how established —Swit to annul tnoumbrance and for possession. 

The appeal contemplated by section 2 of Act VII of 1868 B. O., must be inpet 
to the Commissioner not later than the sunset of the sixtieth day from the day of sale, 
reckoning that day as one of the sixty. An appeal preferred after the time so limited 
has expired, is not an appeal preferred within the meaning of section 27 of Act XI 
of 1869. 

Quaere: Whether a Civil Court has power to deal with the question of the validity 
of the view taken by a Commissioner of Revenue that an appeal presented to him for 
setting aside a Revenue sale was barred by limitation. . 

Bymbolieal possession does not in any way affect the possession of, or give idt 
to. fresh period of limitation against, persons who are not parties to the suit or 
execution proceedings. Constructive possession is operative aply ag against the perspn 
who is a party to the suit or proceeding, and is equivalent to a complete transfer of 
actual possession only as against him ; this doctrine ought not to be extended to cases 
In which delivery.is sought to be made operative, not only as against parties to the suit 
or proceeding, but also against strangers, on the ground that although not parties, they 
arefbound by the result of the litigation which terminated in the delivery ‘of formal 


possession. 
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Revtnue Sale Law-—(Cona.) P 


An incumbrance or under-tenure is not ipso faoto avoided by a sale of an estate 
for arrears of revenue, and is only liable to be avoided at the option of the purchaser 
at such sale, an option which may be exercised by the institution of a suit under 
section 87 of Act XI of'1859, within the time allowed by law, or by actual ejeotment 
by the Collector under section 29; such ejectment, howeyer, cannot be presumed 
merely because a writ has been issued by the Collector, and must be established by ` 
evidence like any other fact, 


The meree registration gof names under the Land Registration Act does not 
constitute possession in fact or in law, 


When the title of a plaintiff is once established, his possession, however obtained, 
is possession within the meaning of Art, 142 of Schedule II of the Limitation Aot, 
so that where a rightfal owner of land is dispossessed, but succeeds in ousting the 
trespasser without recourse to law and continues in possession until dispossessed under 
a decree obtained’ by the trespasser under section 9 of the Specific Relief Act, 
limitation runs against the true owner from the date of dispossession under the decree 
in the possesgory suit, 4 R 


Transactions are to be pronounced fictitious, not merely on the ground of 
suspicion and doubt as to the truth of the case, but only upon legal grounds 
established by evidence: Mir Waziruddin v. Lala Deoki Nandan 














and Syed Golam Baree v. Lala Deoki Nandan - 472 
Reversioner—Decree against Hindu female—Fair trial, Sae Shebait a 621 
— Cause of action, See Hindu Law, Daughter's estate se 490 
———— If compromise decree binds, Ses Hindu Law, Daughter's estate 490 
— — — —— —-Cause of action — Gift by widow, See Transfer of Property Aot 
Bec. 123 eee see z» T 22:9 TT. P 233 
, consent 'of— Bale as to quantum of consent, See No 
allenation by ... ss ae T X - 760 
————— Dispossesslon of widow—Adverse right, Beo Hindu Law, 
Daughter' 8 estate Tm «va ve. vee - ere ` 490 
. ; when bound by aot and covenant of widow in possession, See 
Hindu Law, widow ` se «à s m - 462 
— —--, when deeree against Hindu widow, effectual and operative, r 
Ses Hindu Law,'Daughter's estate... is es sis 490 
, suit by—Limitation Act, Beh. II Art, 141, Ses Hindu Taw, 
Danght@r's estate i is € oe e. — 490 
Review, See Oivil Procedure Code, Seca. 628, 626 — ... " ses 5 
«—— —— by Compnissioner-—-Order setting aside a sale, Ses Revenue Sale 
Law, Sec.25 .. ns m bs - " 84 
— —— of judgment, Appellate order setting aside an order granting, A 
finai—No second appeal, See Civil Procedure Code, Secs, 628, 628 sae 225° 
Right, joint, Ses Contract T NE ies t dub. "E 2 558 


Road Cess Act, Secs, 45, 6, See Mela, profits of me awe in 8423 . 


* 
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Road Cess Aot—(Contd.) e 
——-, Bec. 95, applicability of— Dopument, admissibility of, not objeoted to 
in the lower Court—Deoree, not inter partes admissibility of. 


The plaintiff alleging himself to be a kashthar or holder of a right of occupancy 
sued the defendants for the possession of the land on the ground that they were in 
occupation without any right, The defendants produced certain rent-receipts showing 

` that the landlords recognised them as kashthars, The plaintiff produced a rent decree 
of 1869 (which contains a statement contrary to that which appears in the recoipta) 
and road-cess returns : i 


Held, that the road-cess returns are ndmissible in Hr of the plaintiff and their 
admissibility is not affected by section 95 of the Rond Cess Act Section 93 of the 
Road Oess Act has no application to tho case where the parties who tendered rond-cess 
returns in evidence were not the persons who filed them, in pursuance of the provisions 
of the Act. f e 

The decree, though not inter partos is evidence to show that the landlords recog- 
nised the plaintiff as Aashtkar, and that the rent receipts granted to the defendants 
were fraudulent. When no objection was taken as to the admissibility of a document 
in the Court of first instance, it is not allowable to take the objection in appeal. 











Ram Prasad Roy v. Lala Sham Narain a 23 

Sale, authority to postpone, by agent—Conteact Act, section 188, Bee Prin- 
a and agent ps e" i se cd 639 

by Court of inferior grade, vahdity of, See Civil Procedure Code, 
2 section 285 ase ITI sre os aes 130 
for arrears of 8 years, See Revenue Sale Law  ... . i 99 

-—, improper— English mortgage— Covenant —N otice to irahan See 
Mortgage Sni rsi di T. nes 674 

——- in contravention of section 99, Transfer of Property Act, whether 
nullity or irregular and void, See Transfer of Property Act, section 99 „s 820 





in execution of decree for rent for several-jotes or tenures, See Bengal 











Tenancy Act, Chapter XIV ces -— m TY 153 

; order setting aside—Review by Commissjoner, Sos Reveuue Sale Law, 
section 25 rr 84 

——-, out and E ada D aaa —€— 1 of, Bee Waga ar or 
out and out gale ms m is aes sia 208 
4 Validity of, See Revenue Sale Law ius Yon 00 

, validity of— Fraud, judgment-debtor's waiving right to the issue of 
fresh sale proclamation, See Waiver 62 


———-, setting aside—Oivil Procedure Code (Aot XIV of 1882), Sect, ail, 
244, second appeal. 


„When the judgment-debtor does not seek to set aside the sale on the ground of 
any materia] irregularity in the publication or conduct of the sale asecontemplated by 
section 811 of the Civil Procedure Oode, but on «grounds which, X vakd, can be 
advanced only under section 241 of the Code, for instance, the ground that the deciee 
“ine execution of which the decree-holder purchased the property has been subsequeutly 
n aside, a second appeal dn Ramyad Sahai v Bindeswari Kumar 

Upadhay- = 102 


P4 
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Sale—(Contd.) . d 

—— getting aside, exparte decree, Ses Event happening after passing order ... 102 
under exparte deoree-holder purchaser— Ea-parte deores, setting aside—Sale, 
reversal — Order setting! asides ea-parte decree, reversed. 


When the decree-holder is the purchaser in execution of an ow-parte 
decree, upon reversal of the decree, the sale falls through. The fact that 
before the judgment-debtor applies for reversal of the sale, the plaintiff : 
succeeds in obtaining another'deoree of similar character against the defendant, 
does not validate the title based upon the decree which has been reversed. 
Bat this does ntt apply whew the order of reversal of the decree is set aside 
by a superior Court and the decree is ultimately restored. Hazari Mull v. 

` Janaki Prosad m: 92 


Sale in execution, application to sat aside—Oivil Procedure Code (Aot. XIV of 
1882), Secs. 244, 311--dgreoment to pay on certain data— Forfeiture— Court. of 
Equity, when to interfere—Oontract, essence of — Intention, 

Where an agreement secured is simply one for the paymont of money, relief is 
afforded Against forfeiture, on the ground that such condition and forfeiture- are in- 
tended merely aga gecurity.for the payment of money, 

It cannot be affürmed'as a general rule that equity will relieve against torfelturea 
in all cases where compensation cau be made, If forfeiture is occasioned by accident, 
fraud, surprise or ignorance, & Court o& Equity will interfere and relieve against 
forfeiture so caused, but a Court of Equity will refuse to aid a defaulter, if the 
forfeiture is wilful or is,the result of gross negligence. 





Whether the time of performance fixed by an agreement is of the essence of thee 
contract or not, depends upon the intention of the parties, It must be ascertained, 
whether, in fact, the performance of the contract by one party was meant to depend 
upon the other party's promise being fulfilled bythe day named therefor, or whether 
aday was named merely'in order to secure performance within a reasonable time, 
If the former is found to have been the intention, no relief can be claimed against 
forfeiture; if the latter is found to have been the intention, equity will not refuse 
rehef if the promise required to be performed Was E within & reasonable 
time. 

When the parties agreed that if the judgment-debtors pay & certain sum to the 
decree-holder within one month, the execution sale shall be set aside: 

Held, that the intention of the parties was that performance within the prescribed 
time was essential Even if performance within the time had been merely matérial 
and not essential, no rellef'could be granted, unless the delay which oceanon the - 
default was satisfactorily explained and accounted for. 

Buch an agreement ig & valid and enforceable agreement, Harakh 











e Singh v. Saheb Singh m 176 
Sale notifleation, debt in—Irregularity—Sale, validity of, See Revenue ° 
Sale Law ius as ds ie 168 
Sale ey Beene Seo Pug Tenaney Act, ° 
Seo N09 e — .. "m n x m 26 
Bale proclamation, issue of, waiver of, Ses Waiver... m 62 
=, previous—-Fraudulent suppression by ENENG TA ° 
Effect on judgmeat debtors alving right tothe issue of fresh sale | 
proclamation, See Waiver T T m x0. 63 
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Sanction to prosecute pending appeal to higher Oourt—Stay of proceedings— 
Doubtful criminal puosecution—Criminal Procedure Code (Act V of 1898)? Bec. 
476— Enguiry. " 


~The respondents in a civil appeal should not be allowed to aot as ,private prose- 
cutors when their 80 doing will certainly delay and possibly defeat the appeal and 
when the lower appellate Court has declared that the evidence on which they purpose 
to proceed appears to it to be unsatisfactory to a great extent. 


A Court should make an enquiry under section 476 of the Oriminal Proce- 
dure Code before granting sanetion, although there were strong pro- 
babilities for the prosecution ending in a conviction 09 the evidenca as 1t 


stood at that time, Jadu Lal Sahu v. J. R. Lowia sie m 531 
Second appeal—Appellate order settiny aside an order granting review of 
judgment, See Civil Procedure Code, Secs. 623, 626 a 225 


— —Application for substitution of the legal KN A of 
deceased respondent—Limitation—Limitation Act, Sch II, Atts..175 (c), 








178 of the, See Oivil Procedure Code, Secs, 868, 544, 632, 587 mm 715 
, new point taken in—Ground of Td point not taken, See ] 
Limitation ack Bec.4 ... ese PS 2 287 


Second "appeal— Appellate deseo of the District ns of RN 
Held, by the referring Bench, that a second appeal lies to the High Court - 

from an appellate decree of the District Judge of Sambalpur. Balaram 

S Gantia v. Mangta Das e 297 
————— ———Jhdicial Commissioner—Dirisional Judge—High — Court —Cwil 
e Procedure Code ( Aot XIV of 1882), Seo. 584— General Clauses Act (X of 1897), 
‘Seo. 3, ol. (24)—Oentral Provinces Courts Act (II of 1994)—Bengal and Assam 
Laws Act (VII of 1905). 


If an appeal lay from the decision of a Divisional Judge to the Judicial 
Commissioner of the Central Provinces, it will, under Aot VII of 1906, after the 16th 
October 1905, lie to the High Court of Bengal. : 


Though under the provisions of Act IT of 1904, no second ET lies expressly 
from the decision of the Divisional Judge to the Judicial Commisaloner, yet such an 
appeal les under the provisions of section 584 of the Code of Civil Procedure. 


Under section 8, cl. (24) of the General Clauses Act, the Court of the Judicial 
Commissioner comes within the efpression ““High Court" in section 681 of the Code 
of Civil Procedure. As the Court of a Divisional Judge was subordinate to the Court 
of the Judicial Commissioner, and since the passing of Act VII of 1905 it is subordinate 
to the#High Court, both before and since the passing of Act VII of 1906, second appeals 
Me from the decisions of the Divisional Judge, formerly to the Judicial Commissioner 
and now to the High Court of Bengal. 


An*appeal was preferred on the 21st December 1905 to the High Court from the 
decree of the Divisional Judge of Raipur, at a time when Act II of 1904 was in force : 
Held, that the provisions of Act II of 1904 and of the Code £ Civil 
Procedure would govern the case and a second appeal [ea to ithe High Court 
under section 584 of the Oivil Procedure Code. Balbhadra Nilmadhub v. 
. Mussammat Bhowani A" 233 
~-Suit for damages for cutting wood—Defegce, title by 
custom, See "Damages — e... ici m AN T 218 


* 
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Securities, effect of partition, See Mortgage Us T - - 46 
CR , priority of, See Transfer of Property Aot, Secs, 48; 18 ose Tt 
Security, diminished—Acquiescence, Ses Usufructuary mortgage in 74 
, insufficient, See Agent TO s hs 680 
, substituted, principles for ascertainment of, Bee Mortgage T 46 


— ————, sufficient—Probate and Administration Act, Beo. 78, Bes Probate 453 


Security bond agreeing to pay interest—Decree silent as to interest- 
Alienation, See Hindu Law, widow  ... ks bá T 462 


Settled account, requisites of — Acquiescence— Accounts settled to be reopened when— 
Proof—Leate to amond— Suit for account, prooedure to be followed. 


The requisites for making an account settled, depend on the circumstances of 
each case and mode of dealing between the parties, 

Although acquiescence in accounts furnished may not, by itself, amount to settle 
ment, when accounts have been delivered with opportunity for inspection, where they 
have been duly examined and no exception has been taken, and where they have 
been acquiesced in, they cannot be opened unless upon distinct and specific averment 
of errors proved or of fraud, mistake or collusion proved. i 

If a settled account is {mpeached for errors, particular errors must be stated and 
proved, and the same rule holds even where the account is settled, “ errors excepted ” 

Where the plaintiff commenced an action on the assumption that no accounts 
had been rendered, and the case proceeded, on the question of the ability of the 
defendant to render an account, and the appeal was argued on the same footing, leave 
ought not to be granted to convert the suit into one for re-opening the accounts on the 
ground of errora contained therein, 

When a person seeks an account from another alleged by him to be his 
agent, the first question tò be decided is the factum of the agency. If that ` 
question is decided in favour, of the plaintiff, the next question to be tried fs 
whether the defendant as agent is linble to be called upon to aecount. If he 
answers that accounts have been settled between him and his prinoipal, that 
question ought to be tried next. If the accounts have not been settled, they 
have then to be taken. In suits of this description, if the liability to account 
is denied, that is the fundamental question to be tried first. It is only after 
an adverse decision upon this question against the defendant, that he may be 
called upon to render an account. Mohesh Chunder Bose v. Radha 

Kishen Bhattacharjee .. i5 580 
————— — ————, when to be reopened, See Settled account... is 580 


Shebait, judgment against, binds succeeding shebaut— Estoppel, judgment operating 
Mutuality—TIssue not raised-—Resjudtoata— Tost. oe 


A particular jndgment, if obligatory upon either of the parties to the suit, is 
binding upon,both, on the principle that as the merits have been determined and 
judgment entered thereon in their presence, it 18 conclusive upon both of therh until 
reversed ; it is entirely mutual 


e Quare, Whether ip the case of equitable estoppels there may not be exceptions 
to the rnld* e ° 


A party will be concluded against his contention by a former judgment if he 
could have used it as a protection, had the judgment been the other way, and -a person 
can claim the benefit “of a judgment as an estoppel upon his adversary, if he would 
have been prejjidiced by a pontrary decision of the case, 


. 
* a 
9. 


844 . THR CALCUTTA LAW JOURNAL. * (Vor. VI." 


i , 
Shebait— (Contd, y eei . 

A decision may operate as res «dicata, al&hough no issue has been expressly raised, 
The teat to be applied is, whether it plainly appears that the question so raised by 
the parties in their pleadings was actually submitted by them to the Court and judg- 


ment given on it. - < . 


An estoppel is not confined to the judgment but extends to all faota involved in 
it ng necessary steps or groundwork upon which it must have been founded, 

Where a decree has been obtained upon a fair trial in a suit by or against a Hindu 
widow, or daughter or mother, the decree is effectus) and operative as against the 
reversioner, unless the decree can bo successfully impeached on special grounds, 


A judgment obtained against a former shebait is binding upon succeeding shebaits, 
who, in fact, constitute a continuing representation of the idols property, 


When the question reduces to one of law upon facts admitted or proved beyond 
controversy, it is not only competent to the Court, but expedient in the interest of 
justice to entertain the plea of adverse possession ; the plaintiff may be allowed to 
succeed on a title by adverse possession pleaded, for the first time, in the Court of 
appeal, if such a case arises on the faots stated in the plaint and the defendant is not 
taken by surprise, . 


The effect of a Statute of limitation in the absence of legislative provision to | 


the contrary must be determined with reference to the actual state of the title when 
time begins to run, and when the time has once commenced to run against the absolute 
owner, no subsequent alteration in the title will postpone the bar. 


- For all purposes other than succession, a debutter estate, during the incumbency- 
of & female trustee, resides in her as fully and effectually as it does in a male trustee, 
and in such a case, the male trustee who succeeds as reversionary heir, cannot claim 
the benefit of the principle on which'Article 141 of the Limitation Act is founded, 


If the title of the true original owner has been completely extinguished 
by adverse possession, even if he should re-acquire possessoin, he is not there- 


' by remitted to his original title. Lilabati Misrain v. Bishun Chobey ... 621 











Share, specification of—{dentification by purchaser, Ses Revenue Bale Law 168 
Shares, definition of —Partition, See Partition suit ... s S 785 
in companies, Ses Musha vis iii gi "à 695 
Shebait, decree against, when binds his successor, See Debuttar or secular 
property - wes - is sii 401 
, if executor by implication, See Probate ... X e 458 
~—%-—-, personal decree against-—-Compromise, if binding on debutter 
estate, See Debutter estate | ... 2 a ii 442 
, power of, to allenate debutter property, See Debutter estate "e 443 
Bilenqe, when operates as estoppel— Test, Ses Estoppel E * .. 601 
Silent possession when adverse, Sse Possession by one co-owner, when 
. adverse T - kah 5 gus s. 785 
Small Cause Court, reasons for finding. A Small Cause Court dudge is . 


not bound to fully eet out the reasons*for his findings, «Dom 
Nath Banikya v. Ram Kumar Chakrabutty — .. 527 


Solicitor, acceptance of case without intervention of, See Advocate aes 55 
— — —— agente-Prinelpal—Constructive noticet—Transaction of a date 
anterior to the commencement of agency, See Mortgage d. uus 674 


4 
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Solicitor —Investment—Insafficient Security —Noegligdenoe, See Agent s 





Liability—Mortgage transaction, See Agent u^ LET 
Speciflo Relief Act, Beotlon 09— Reversioner—OCause of action, Ses Trans- 
fer of ‘Property Aot, section 123 m os 


Statute, construction of—When the provisions of e statute, as to the scope 

of which there is room for reasonable doubt, have to be construed, 

^ reference may legitimately be made to the previous law on the 

subject. Kripa Sindhu Mukherji v. Annada Sundari Debi ... 

Statute, construction of, Seq Civil Procedure Code, Bec. 286 a. - 

— — —, directory or mandatory, Sse Transfer of Property Act, Sea, 99 — ... 
———— — Language of doubtful import. 

Where a statute uses language of doubtful import and has been in- 
terpreted in a particular manner for a number of years, the interpretation 
given to that obscure meaning may reduce the uncertainty to a fixed rule. 

Tjjatulla Bhuiyan v. Chandra Mohan Banerji 
Statute of limitation, effect of, See Shebait 2 d T 
Subrogation, doctrine of, See Mortgage ... aes - es 
, principle of, Sce Release ... ps T e 


Substitution of the legal representative of the deceased —: 
aplication for—Becond sppeal—Limitation—Limitetion Act, Sch, II 
Arts, 175 (o), 178 of the, See Civil Procedure Code, Secs, 368, 544, 582, 
587 ote wen wah ees sea ase 


Suit, stranger managing the conduct of, when bound, See Stranger one 

—, to annul incumbrance and for possession — Revenue Sale Law, Sea, 87, 
See Revenue Sale Law, Secs. 27, 28, 29,87 ' 

— —- to set aside appointment of common manager, maintainability of, Bes 
Bengal Tenancy Act, Sec. 93 T sss sss 

Stranger managing the conduct of suit when bound. 


The mere circumstance that a stranger has promoted litigation or 
assisted in a suit, does not make him bound by the judgment. The fact that 
he managed the cause as agent or attorney, or interestod himself in it, and 
nided the plaintiff or defendant, with or wlthout eny employment for either 
party, does not, by itaelf, preclude him from impeaching the judgment; but 
where he is go identified in interest with one of the parties, that he might have 
been a party himself and might have participated in the conduct of the 
proceedings, and where as a matter of fact, though not on the record, he has 
taken a direct interest in the institution and progress of the guit, has actually 
controlled tif proceedings, examined witnesses, and preferred an appeal,” he 
may be estopped by the judgment quite as much as the party on the record, 

Lilabati Misrain v. Bishun Chobey  .  .. 


130 
320 


621 
134 


. 621 


Suit, original talub 0f— Meme profits —Appeal, forum—TInterest—Court-Fees Aot 


(VII of 1870), Beo. 11—Suits Valuation Act ( VII of 1887), Sec. 8. 


Where a plaintiff definitely fixes a certain sum as the amount of his claim, this 
is the value of the original suit and the appeal lies accordingly : but when he fixes a’ 
a certain snm as the amount of his claim only approximately or tentatively and prays 


9. 


Ld 
t LÀ 


v 
846 : THE CALOUTTA LAW.JOURNAL. [Vou. VI.* 
Suit, original value of (Contd. ) M 
that the &mount of his claim may. be ascertained in the course of the suit, the general 
rule i8 that the amount found by the Court to be due to him is the valuó of the 
original suit for the purpose of determining the forum of appeal. 


Per Curiam.—When in a suit for possession of land and mesne profits, which is 
originally valued át a sum below Rs. 5,000 and which is instituted in the Court of a 
~ . Subordinate Judge, but in which the whole amount actually found due, inclusive of 
mesne profite payable by the defendant to the plaintiff, is over Bs 5,000, an appeal 
lies to the High Court and not to the District Court, 
In estimating the value of the original suit, the interest on the amount of mesne 
profits subsequent to the institution of the suitis not to be taken into consideration, 


Per Mookerjee J —The value of the original suit means the value of the relief ' 
claimed in the original anit. The valuation of a suit as made by the plaintiff may ` 
be either definite or approximate. In the latter case, the relief claimed is tentative 
and not final and such approximate valuation does not determine the forum of appeal, 
The Oourt makes an investigation and determines the amount which the plaintiff is 
entitled to recover. When the plaintiff upon such adjudication accepta the amount 
determined by the Conrt the value of the relief obtained by him which is in substance 
also the relief claimed by him is the value finally determined. In such a case, 
if the defendant prefers an appeal, he is entitled to proceed on the assumption, that 
the real value of the original suit is the valua as adjudged by the Court and accepted 
by the plaintiff. If such value exceeds Hs, 5,000 the appeal lies to the High Court. 


The forum of appeal depends not merely upon the value as accepted by the 
e plaintiff after adjudication, 


When the plaintiff accepts the decree for the amount of mesne profits found and 
allowed by the first Court, the original valuation made in the plaint, which was 
approximate and tentative, is altered and the valuation as determined by the first 
Court becomes the plaintiffs valuation. 


Where the plaintiff asked for past as well as future mesne profits and paid Court- 
fees on the amount claimed for past mesne profits only, the provisions of section 11 of 
the Court Fees Act were applicable in respect of the whole suit. 


Under section 8 of the Suits Valuation Act, the value of the suit upon 

which the Court-fee has bean assessed and paid without objection, is the 

value for the purposes of jurisdiction. Jjjatulla Bhuiyan v. Chandra 
Mohan Banerji i 255 

Suits Valuation Act, Sec. 8—Court-Fees Act, Sec. 7 Sub-See, IV cls. (c) 
d (dj, Ses Plaint, rejection of T € 421 


, Bec. 8, See Suit, original value of " - 255 


Survivorship—Hindu Law—Mitakshara-——Property inherited from maternal 
uncle, nature of, See Tortfeasor E d "M s 383 


“ Swaraj ” meaning of—Indian Penal Code, Sec. 124A, Se Piia Pro-. 
cedure Code, Secs 108, 118. 5 699 


as ^-^ ose | 
Sword—Arms—Indian Arms Act, Beo 4, See Bword-stick 
Sword-stick—Arms—Indian Arms Act (X1 of 1878), Sec. 4. 
Asword-stick is a sword within the meaning of the wogd “ arms” in section 4 
of the Indian Arms Aot, | e 


mme aigo East 








see eee 751 
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Sword-stick—(Contd. ) : l i 


The length; breadth or the form of the blade of a weapon n" no criterion 
of the name of sword to be applied. "Whatever can be used as an instrument 
of attack or defence, for cutting as well as for thrusting, and is not an 

ordinary implement for domestic purposes, comes within the meaning of 











the Statute. Emperor e. Batish Chandra Roy ... - - 751 
Symbolical possession, effect of, See Revenue Sale Law, Secs. 27, 28, 29, 87 472 ` 
' Tainati peon’ and Chowkidar, distinction between, See Leases gi 572 
Talab-i-ishad, Ses Pre-emptjon bs - m i . 40 
Talab-i-mwasibat, performance Of, See Pre-emption me Ses 40 
, witneases to, to prove that, Ses Pre-emption T 40 
Tenant—Landlord—-Easement, Ses Easement vs P sii 218 
and third party, Transferability, See Transferability ... ses 43 
Tender kept good, Ses Bengal Tenancy Act, Secs, 54, 61, 62, 67 i 278 
Tender of rent, valid, Bes Bengal Tenancy Act, Secs. 54, 61, 62, 67 . 278 


Terms of contract, dispute as to, Sea Contract * pm 


"vt oan ats 


Time, non-specification of —Order, validity of, See Criminal Procedure Code, l 
Bec, 144 aes en a d 188 





, not essence of contract —Uundue delay — Performance, Bee t. - 683 
Title by adverse possession — Proof, nature of, Ses Possession by one co-owner, 
when adverse ... 1 e eve — ws 786 
———4 estinguishment of owner—-Adverse possessions, Ses Shebait - 621 
———, question of—Recérd of rights, entry pan Dkk, See Record of 
Rights is E 7 ius s ER 670 


Tortfeasors, joint or wrongdoers—LiabiBiy, joint amd several— Limitation — Lini- 
tation Act (XV of 1877), Becs- 7, 8— Hindu Law—Mitakshara—Joint family, 
manager or karta of—Disoharge, right io gire a valid, for minor brother—- 
Survirorship—Property inherited from maternal uncle—Oertificated guardian, 
concurrence of — Heare profits, suit for—Co-owners, right of. 


Per Brett, J.—The liability of joint wrong-doers is joint and several, and the 
person to whom the wrong is done is entitled to sue them jointly or severally at his 
choice. The fact that the claim is barred by limitation as against one will not in itself 
free the others from liability. 


Nephews inheriting property of .their maternal uncle take the property a6 co- 
owners without the benefit of survivorship, and they cannot be held, under the 
Mitakshara law, to have formed, in respect of that property. a joint family separate 
from their father, of which the eldest brother, on attaining his majority,” became the 
manager or karta; and the eldest brother has no power to grant a valid discharge in 
respect of debta due to his minor brother without the concurrence of the guardian, 
much less of a cer&flcajed guardian appointed by Court, of the property of such minor, 
When pefons einheriting as co-owners have each of them distinct rights to a share, the 
concurrence of the othera-is not necessary to enable one of them to give a valid 
discharge for his special share., 


Per Mookerjee, J©~Where several persons join in committing a tort, each ig 
responsible fop the injury sustained by their common act, and their liability is joint 
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Tortfeasors—(Conta.) | i . 

and several at the will of him to whom the wrong is done. He can sue any one or 
more of them at his election, and those who are sued, cannot insist on having the others 
joined as defendants, 


The rule that in actions for wrongs independent of contract, where several persons 

are entitled to sue in respect of a wrong done to them jointly, as for instance, in cases 

' of injury to their joint property by trespass, conversion or negligence, they should in 
general all join as plaintiffs in the action, is not inflexible, 


When two persons have been damnified by the same tortuous act, and have, there. 
fore, a Joint cause of action, one is entitled to enforce his daim for damages, B0 far as 
he has been injuriously affected by the tort, xc the claim of the other is barred 
by limitation. 


In the case of a joint Mitakshara family, where a right is vested in all the members 
jointly, the managing member may, within the meaning of sectien 8 of the Limitation 
Act (CXV of 1877), give a discharge without the concurrence of the minor members of 
the family, and time may, therefore, run against all the members of the undivided 
family including the minor members thereof, 


“Where on the death of a maternal uncle, His estate devolves by inheritance on his 
sister’s nong who at the time are undivided members of a Hindu family governed by 
the Mitakehara law, they take it as oo-ownhers or tenants in common without benefit of 
survivorship. 

As a general rule, where a joint right to gue arises out of a tort, one or some of the 

e holders of such right cannot give a discharge without the concurrence of the others, 
unless they are all partners or executors or members of a joint Hindu family, the 
manager of which hag implied authority to bind all the members by a discharge given 
by him. The test to be applied is whether it is the intention of the parties that each 
of the persons in whose favour the obligation is created, is 2 creditor for the whole; 

if so, & payment to one liberates the debtors against all the creditors ; if not, each isa 

. creditor for his own share and cannot give a discharge for the whole obligation. 


The powers of & guardian appointed by the Court to take care of a minor's property 
cannot be nullified, and the minor's elder brother cannot give a discharge as regards 
the minors share without the concurrence of such guardian. 

Section 8 of the Limitation Act applies only to cases where tke joint 
creditors or claimants are persons "whose substantive right is joint, that is 
where more than one individual possesses the same indentical substantive 
right; the section does not apply to persons whose rights are distinct and 
different, but who are permitted to enforce such separate rights by one 


judicial process. Harihar Pershad r. Bholi Pershad e 883 
Transfer, valid— Consideration and good faith— Transfer of property gos 
Beti, 58, Se^ Fraudulent conveyance .. ss ese 410 


e ofproperty Act, Sec. 85 of the— E suit cdd 
party's interest when bound— Representation sufficiant — Limgation Aot (XV of 
1877 ), Soh, IT, Art, 12 (a), applioabilizy of. è . 2 


] Where the mortgagee, who has no notice of the existence of a minor heir of his 
e mortgagor, brought a suit against the major son : 
Held, that the right of the person not made a party to the mortgage suit is bound 
by the decree, and his interest will pass at the sale held in execution of the decree, 


$ * 
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Transfer of Property Act—(Contd. ) , " 

Held also, that in the suit by thè mortgagee, the estate of the mortgagor was 
sufficiently represented. asthe person against whom the suit was brought was alone 
in possession of the mortgages property and was the de facto manager of the mortgager's 
estate, 

The estate of & deceased debtor can be represented by one member of the family, 
and judicial sales can not be disturbed on the mere ground, that some members of ' 
the family who were minors, were not made parties to the proceedings, if it appears 
that there was & debt justly due by the deceased, and no prejudice is shown to the 
absent minors, ' 


Por Sharfuddin J.—A person, who was not made a party to the suit on a mortgage 
owing to the ignorance of his existence, must firat seek to set aside the sale held in 
execution of the mortgage decree in order to clear his ground for the redemption of 
his mortgage. One yegr’s limitation prescribed by Article 12 (4) of Schedule li of 
the Limitation Act applies to such a case, 

Article 12 (4) of Schedule II of the limitation Act is not confined only 
to suits which seek no relief other than a declaration, that the sale ought to 
be get aside, but applies also to suits where other relief is sought which“ can e 
only be granted on an annulment of the sale. Ram Taran Goswami ». 

Rameswar Malia tes 719 
enemies, SHOE, 88, 90— Land Acquisition proceedings—Deorea for 
sale—Oumpensation money— Application for executton against compensation money. 

When the property covered by the mortgage was under the Land Acqusi- 
tion proceedings converted into money, the lien which was attached to the 
property, was transferred to that which then represented the property, 
namely, the compensation standing to the credit of the mortgagor in the 
Oollectorate, and the mortgagee is entitled to take out iu execution of a decree 
for sale of the mortgaged property, the money standing to the credit of the 
mortgagor in the Collectorate. It is not necessary for him to obtain a further 
decree under Sec, 90 of the transfer of Property Act. Jatuni 


























Chowdhurani » Amar Krishna Saha ses 746 

, Sec, B8—-Oonsideration and good faith, if 
essential to valid transfer, See Fraudulent conveyance! .. ie 410 

, sec, 58—Gratnitous transfer to delay creditors, 
See Fraudulent conveyance A ^ € "T 410 

eens ——— — ———, Soy 53— Transfer in favour of creditor for pre-e è 

existing debt, if legal, See Fraudulent conveyance es is 410 

, Seo, 58—" good faith," meaning and test Jof, 
See Fraudulent conveyance am TN oa e. °” 410 
— , Sec. 58—Creditors, if all should join, See 2.3 
e Fraudulent conveyance .., ote en e 410 








ML  Seot 183 — Gift, registered deed of, by widow, validity 
Qf — Possession — Donee, aoo Ro; by— Reversioner—Canse of action—Gpecifto 
Relief Act (I of 1877), Sec. 89. - ° 
Held also, under section 128 ofthe Transfer of Property Act, a registered deed 

of gift, whethgr accompanied by possession or not, is valid, 4 


* 
* + 
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Transfer of Property Act—(O¢ntd.) 
Although possession of the property may not have been given, the gift 
may not have been accepted by the donee and the property may have been ° 
sold (though the gift was not expressly cancelled) the execution ofa 
registered deed of gift by a widow is injurious to the rights of, the reversionera 
and gives them a cause of action and a right under section 89 of the Specific 
.Helief Act to have the deed declared null and void as against them. 
Balabhadra Nilmadhub v. Mussammat Bhowani - 233 


———————— — (IV of 1888), Sacs. 48, 73—Ssourity, priority of— 
Securities, simultancous— Mortgages, position of. € 


The general rule, in a case of competition betweon several secarities is that he 
whose security is created first in the order of time shall be entitled to be paid out of 
the lands in prionty to those whose securities are later. 


But where two Instruments are executed on the same day, that which was executed 
first takes priority and evidence may be given to ascertain which was in fact 
executed first. 

Where, however, it cannot be ascertained which security was executed 
first, th® mortgagees would take as jolnt-tenants or tenants in common. 

Ram Ratan Sahu v. Mohant Sahu - 74 

, (IV of 1882), See. 68, ol. (0) —Usufructuary mortgage 

bond— Convenant to pay —Bult to reoover money— Possession, delivery of —BSubsequent. 
dispossession— Cawse of action. 

In a usufructuary mortgage bond, there was a hypothecation of the land, a 

* covenant to repay the sum advanced, as also an agreement under which the mortgagees 
were entitled to take possession of the land and to enjoy the profits of the land in 
leu of interest : E" 

Held—it was nota pure usufructuary mortgage and mortgagees were entitled 
to suit for thelr money, 

Clause (c) of section 68 of the Transfer of Property Act is wide enough to include 
‘every instance of failure by a mortgagor to secure the mortgagee in undisturbed 
possession at any time during the period for which the mortgagee is entitled to 
remain in possession. The subsequent dispossession of the mortgagee after possession, 
has bean once delivered to him, is a failure on the part of the mortgagor to secure 
him in undisturbed possession. 





Where possession was delivered to the mortgagee, but on his calling on the mort- 
gagor to give additionàl or substituted security, the latter entered into occupation 
and thus deprived the former of his possession : i 

Held—The mortgagee had a cause of action under elause (c) of section 68 of the 











Transfer of Property Act. Pargan Pandey v. Mahatam Mahto e: 148 
—— , Sec, 78, Surplus sale po landlord, Wes 
Bengal Tenancy Act, Beo. 109 E ses 26 








, Seo, 89, deerce not in p with—Agreement of 
parties, enforcement f s Mega id on- A pplication under Seo, 69, fahether necessary 
= Courts jurisdiction —O ursus Quria—QOivil Prodedwre Code (Act XI y oy 1882), 

Seo. 284— Attachment before sale. 
. ° The rights of the parties as between themselves haviug been settled by an agree- 
ment and the agreement not being void, it is^for the Court fo determine in what 
way justice should be done to the parties, 
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Transfer of Property Act—(Contá.) ^ 

By a solcnama (deed of compromise) the defendant agreed that a certain sum 
of money found to be due to the plaintiff should be paid in instalments up to a certain 
year, the instalments being specified in the solenama, He further agreed that the 
mortgaged property should be sold in default of payment, The Court directed that * 
a decree be drawn up in terms of the solenama. The solemama was treated na a part 
of the decree and the decree stated that the amount should be payable in certain years 
and that on failure to pay any one instalment the whole amount would become due 
and the mortgaged property would, in the meantime, remain hypothecated; that on 
failure to pay the money covere by the instalments the mortgaged property should 
be gold for realisation of the amount : 

Held, that the agreement of the parties has been expressed in proper form though 
the form is not strictly in accordance with the Transfer of Property Act. There is no 
law which says that the decree should not be in such a form, The deeree is a valid 
one, and that the mortgfged property should be sold to satisfy the decretal amount, 
Whether an order under section 89 of the Transfer of Property Act is necessary or not 
the Oourt has general jurisdiction to direct a sale of the property, either under section 
284 of the Civil Procedure Code, or under section 89 of the Transfer of Property Act 
or under the two sections together. Such exeoution accords with the oursns ouriæ, 

Section 89 of the Transfer of Property Act contemplates a certain state of thinga, 
but where such a state of things does not exist that section does not exclude other 
ways of enforcing a deeree if such a decree is otherwise valid in law, 

Held further, having regard to the form of the decree, it is not necessary 
that there should be an attachment before sale. Abir Paramanik v. 

Jahar Mahammad Mondol m 98 


, Seo, 90— Limitation Act (XV of 1877), Art. 178— 
Personal decree, when barred. «^ 

Article 178 of the Limitation Act applies only to applications under the Oivil 
Procedure Code ; it does not apply to applications nuder section 90 of the Transfer of 
Property Act for a personal decree against the mortgagor. 


When an application is made under section 90 of the Transfer of 
Property Act for a supplemental decree, the Court has to consider, if any 
question of limitation arises, whether the personal remedy was barred at the 
date of the institution of the suit, and not whether it would be barred at the 
date of the application. Rahamat Karim v. Abdul Karim 119 
——, Sec. 99— Sale in contravertion—Ciril TAN Code 
(XIV.of 1882), Sec. 944, whether nullity or irregular. and coidable—TIrreguladity 
and nullity—Statute, directory or mandatory. 











When a sale has been held in contravention of the provisions of section 99 of the 
Transfer of Pr@perty Act, it is not a nullity; it is an irregular and voldable sale ; it 
may be set aside by an application under section 244 of the Code of Civil Procedure, 
at any time before it has been confirmed; it may also be set aside by a similar 
application after cgnfirmation, if the applicant proves that he had no notice of the sale 
or of the coffirmation, by reason of*fraud or otherwise; the only element which is 
necessary for reversal of the sale is that section 99 of the Transfer of Property Act, 
has been contravened. 

Per Mookerjes J.— When the provision of a Statute has been contravened, if a 
question arises as to how far the proceedings are affected by such contravention, it 
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Transfer of Property Act—(Contd-) . 
must be determined with regard to the nature, scope and object of the particular 
provision which has been violated. 


An irregularity is a deviation from a rule of law which does not take away the 
foundation or authority for the proceeding, or apply to tts whole operation, whereas a 
nullity isa proceeding that is taken without any foundation for it or is so essentially 
defective as to be of no avail or effect whatever or is void and incapable of being 
validated. The application of this doctrine to an individual case may sometimes be 
attended with difflouliy. But the safest rule to determine what isan irregularity and 
what is a nullity, is to see whether the party can waive the objection ; if he can waive 
it, it amounts to an irregularity ; if he cannot, it fs a nullity, 

No general rule can be laid down as to whether a provision in a Statute is absolute 
or directory. It is the duty of a Court of Justice to try to get at the real intention of 
the Legislature by carefully attending to the whole scope of the Statute to be 
construed. 

When the object of the Statute has been determined, if the statutory provision ig 
not based on grounds of public policy and is intended only for the benefit of a 
partipular person or class of persons, the conditions prescribed by the Statute are no 
considered as indispensable, and may be waived. 

The main object of section 99 of the Transfer of Property Act was to 
&fford protection to the owner ofthe equity of redemption; hence, as the 
provision was one for the benefit of the person entitled to redeem the mort- 


gaged property, it may be waived by such person. Asutosh Sikdar v. 


Behari Lal Kirtunia a 820 
Transferee, receipt of moncy from, by landlord, See Bengal Tenancy Act 

Seo. 171 iu EN "EL E v 601 

Transferability, See Birt erases sah is tens eit 693 


Transferability of a holding—Landlord and lenani— Tenant and third party. 
The question of transferability of a holding can arise as well between 
landlord and tenant as between a tenant and a third party, Ram Gopal 


Aditya Deb v. Rajan Sadagar — 43 
Transactions fictitions, how established, Ses Revenue Sale Law, Secs, 27, 
28, 29, 37 LEE ane sas aus 2. per 472 


Trees, rights in 
As a general rule of law, ‘the property in trees growing on the land is 
vested in the proprietor of the land subject to any custom to the contrary. 
Sitab Rai v. Dubal Nagesia - 218 
Trial, separate—Different offences, See Criminal Procedure Code, Secs, 


293, 537 m - s s üi iin 757 
Trustee,if executor by implication, See Probate .., aie 458 
Undle—Whole blood—Half blood—Reference, See Hindu tam, ‘Mitekshara 190 
Unprofessional conduct, See Advocate ies " us 55 


Usufructuary mortgages—o arrangement to exjoy reus amd profits in lian of 
interest — Diminished security — Disposseition of mortgagee from gart-F Interest from 
: date of dispossession covenanted —Interest, data from which it rwns—4Aoquiesoence, 
Where there was no arrangement that a usufructuary mortgagee should 
enjoy the rents and profits instead of interest for his money, the principal 
meanwhile remaining untiiminished and where there has been no acquies- 
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Usufructuary Mortgage—(Contd.) e E 
> cence by the mortgagee in his diminished security, but where hê has made 
‘every effort. to obtain from the mortgagor*wn equivalent to the security of 
which he has lost possession and where there was a convenant for interest at 
a prescribed rate, the mortgagee is entitled to interest from the date he lost 


possession of part of the security. Ram Ratan Sahu v. Mohant Sabu .. 74 
Usufructuary mortgage bond—Covenant to pay—Osuse of action, See 

Transfer of Property Aot, Seo. 68 ol, (o) Ws eve oe 143 
User, acts of—Title by adverse possession, Ses Possession by one co-owner, 

when adverse ym sa up eet [Tm ave ove 135 


Valuation proper, for relief by way of injunotion, See Plaint, rejection of... 427 


Waivern—Judg ment-debtor, rights of— Waiver, a mixed question of fact and law—Onus ^ 
of proof — Presumption—Intention— Language and conduct—Pxblic Poliey—Agree- 
ment waiting an illeggality— Rights, waiver of all—Judgment-debtor watring all 
rights to sale proclamation — Attaolment writ of—Prerious sale proclamation— 
Fraudulant suppression—Iradequacy of pricc—Petition, how te be construcd — 
Aequiascence, wroxg—Parties. 


A waiver is an intentional relinquishment of a known right or such conduct as 
warrants an inference of the relinquishment of such right, Hence there cun be no 
waiver unless the person against whom the waiver i is olaimed had fall knowledge of 
his rights and of facts which would enable him to take an offectual action for the 
enforcement of such rights. No one can acquiesce in a wrong while ignorant that 
it has been committed and that the effect of his action will be to confirm it. 


It is a contradiction in terms to say that a judgment-debtor has waived his right 
to impeach the validity of a sale on the ground of fraud when his very objection is 
that he was unaware that his rights had been affeoted by fraud, " 

Whether there has been a waiver or not of the.rights of the judgment-debtors, 
and 1f 80, to what extent, depends upon the circumstances of each case. 


The existence of, an intent to waive ts a question of fact, and the best evidence 
of intention is to be found in the language and conduct of the parties. A waiver may 
consist of and be proved by an express promise of agreement declaring a purpose not 
to enforce a particular right; but it may also be inferred from the conduct of the 
parties, 

The Courts cannot lay down any stereotyped and {nelastic rule by which all cases 
of waiver may be governed. 


Whether there has been a waiver or not, is a mixed question of fact and law, e 

The burden of proof of knowledge is on one who relies upon a walver and such 
knowledge must be plainly made to appear. 

A presumption of waiver cannot be rested on a presumption that «the right 
alleged to have been waived was known. 


Preo Lal Paul v. Radhika Prosad Paul, approved as regards the point that there 
was no waiver of anf fraud. 

The right of Waiver is subject tf the control of public policy which cannot be 
contravened by any conduct or agreement of the parties and agreement which seek to, 
waive an illegality may be void on the ground of public policy or morality, 

A Court of justice will refuse to enforce the plea of waiver when it is satisfied 
that waiver is ofall thé rights of a person to seek the protection of a Court of justice 
against fraud upon t e process of the Qourt itself, 
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Waiver-—(Conid) : 
A comparison of fhe language of one petition containing waiver of rights- with 


the language of similar petitions flled in othr cases, cannot afford any safe guide in‘ 


the determination of general' principles. 

The fact ofthe Court’s accepting the offer of the Judgment- apie to waive their 
right to the issne of fresh sale proclamation, does not preclude them from questioning 
the validity of the gale on the ground that the writ of attachment and the previous 
proclamation of sale had been fraudulently suppressed. 

Although the judgment-debtors waive their right to call in question the 
validity of the sale on the ground of inadequacy of price, they do not waive 
their right if such inadequacy could be traced to the "rand of the decree- 
holder. Dhanukdhari Singh «. Nathuni Sahu js ii 62 
Waiver—/dgmeant-debtor foregoing right to object for irregularity and inadequacy 

of prios, not on the ground of fraud—TIncestigation— 

A judgment-debtor who obtains an adjournment of sale upon the 
condition that he would not raise any objection on the ground of irregularity 
and inadequacy of price, does not waive his right to question the sale on the 
ground of fraud. He is entitled to have his allegation of fraud fully investi- 

gated Ambika Prasad Singh v. R. H. Whitwell and Sitaram Singh 111 
Question of fact—ground not taken in Court of appeat. 

Where a question of fact has been decided against an applicant in the 

Court of first instance, but the case has Ween decided in his favour upon 
other grounds, and, upon appeal, the decision is reversed by the High Court 
which is not invited by the respondent to consider the point decided against 
him in the first Court, the Judicial Committee will not entertain an appeal 
on a ground which has not been subject to the consideration of the High 


Court, Dhanukdhari Singh *. Mahabir Pershad Singh ss 11 
m -—RBemand-Erroneous ordtr—R2madies! alternative, Ses Civil 
Procedure Code, S&cs, 562, 564 iis ie 547 
Warrant, illegal and null and void, See Criminal Procedir e C ode, Secs. 96, - 
100 ees € ove sio 127 


Widow, Alienation by —Mitalehare gk of reversionars— Rula as to quantum 
of consent—Consent obtained after evecution of alienating deed, 

Under the Mitakshara law, a widow has power to alienate her deceased husband's 
estate with the consent of her husband's kindered, and ordinarily the consent of the 
whole body of persons constituting the immediate reversioners at the time should be 
obtained, though there may be cases in which special circumstances may render the 
strict enforcement of this rule impossible. It is immaterial that the cousent is obtained 
after the execution of the deed. Bajrangi Singh v. Manokarnika 





Baksh Singh T 766 

, cisposacssion of, by her own Act whether, adverse to TERE 
Bes Hindu Law, Daughter's estate... 490 
Woman of the town, Sister's daughter—Succession, See Hindu dae OE ET 872 
Wood, cutting, Suit for damages—-Appeal, Ses Damages m 218 


Workman’s Breach of Contract Act, See. 2,—Qoolie Sido D» peorwiter, whether 


an artifioer, workman or labourer. 
e A coohe Sirdar or recruiter is not an artiflcer, workman or labour 


within the meaning of Sec. 2 of Act XIII of 1869 Khety Dafadar v. 
° Frederick ips 7 180 
Will, due execution and atteatation, S's Probate - . e n 456 
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WITNESSES AND THEIR EXAMINATION. 


II.—On the ground of privilege. Matteis relating to— 

(a) Matrimonial gommunication. (Sec. 122 Evi. Act.) No 
witness can be compelled to divulge the communication made to 
him by his spouse during marriage. This privilege is based on the 
ground “that the admission of such testimony would have ‘a 
powerful tendency to disturb the peace of families, to promote 
domestic broils and to weaken, if not to destroy that feeling of 
mutual confidence which is the most endearing solace of married 
life.”— Taylor, Sec. 969. 

(b) Professional communication (Secs. 126—129, Evidence Act) 
or communication made to legal advisers or their clerks, This 
privilege is founded on a “ regard to the interests of justice, which 
cannot be upholden, and to the administration of justice, which 
cannot go on, without the aid of men skilled in jurisprudence, 
in the practice of tlie Courts, and in those matters affecting 
rights and obligations which form the subjects of all judicial 
proceedings. If the privilege did not exist at all, everyone, would 
be thrown upon his own legal resources ; deprived of all pro- 
fessional assistance, a: man would not venture to consult any 
skilful person, or would only dare to tell his counsellor half 
his case.” Per Lord Brougham in Greenough v. Gaskell, 1 My. 
& K. 98 at p. 103. 

“The rule which protects from disclosure confidential 
communications between solicitor and ¢lient does not rest simply 
upon the confidence reposed by the client in the solicitor, for 
there is no such rule in other cases in which at least equal 
confidence is reposed : in the cases, for instance, of the medical 
adviser and the patient, and of the clergymen' and the prisoner. 
It seems to rest not upon the confidence itself but upón the 
necessity of carrying it out." Per Sir G. J. Turner, V. C. in 
Russell v. Jackson, 9 Ha. 391. 

Sectiqns 130, 131, Evidence Act deal with the cases where 
the witness cannot be compelled to produce documents e.g. his 
title deeds. 

In all these fases where-the witness cannot be compelled 
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to answer qtestions oy to produce documents, the privilege is 
his, and not that ef the party, (A. V. Kinglake, 11 Cox. C. C. 499) 
and counsel in the case will not be permitted to make the 
objection. (Doe v. Date, 3 Q.B. 609.7 

A witness will not even be allowed to employ counsel of 
his own to*support his claim to protection. /Zbid.) 

A Judge may warn a witness of his privilege not to answer 
any question (Paxton v. Douglas 16 Ves. 242 ; Fisher v. Fisher, 
22 L. J. C. P. 62) though he is not bound ee doso. (Ati Gen v. 
Radlof 23 L. J. Ex. 240.) 

In England, there is another class of questions which a 
witness cannot be compelled to answer on the maxim “Nemo 
tenetur seipsum prodere," 1.e. no one is bound to -betray himself 
or in other words "no one can be compelle to criminate 
himself" There, no witness, except in certain cases, is bound 
to answer any question or to produce any document, the 
temdency of which is to expose him .or her or his or her wife or 
husband to any criminal charge, penalty or forfeiture (1). 

“This privilege is based on the policy of encouraging persons 
to come forward with evidence in Court of Justice, by protecting 
them, so far as possible from injury or needless annoyance in 
consequence of so doing" (2). 

But in India, there is no such privilege aud under section 
132 (3), witnesses are bopnd to answer every question material 
to the issue, whether the answer criminates them or not but 
the proviso to that section declares that the evidence so obtained 
should not be used against them except for the purpose men. 
tioned therein. There has been a good deal of discussion 
about the meaning of the word "compelled" in the proviso 
to section 132. The question raised is whether the word 
‘compelled " only applies where the Court has compelled the 
witness to answer a question and not to a case in which the 
witness has not asked to be excused from answering a question, 
Put gives his answer without any claim to have myself excused. 

“ Section 132, Evidence Act” says M. Ayyar J. (4) ‘abolishes 
the lay of privilege, and creates an obligation in a wgtness to 
answer every question material to the issue, whether the 
answer criminate him or not, and gives him a right, as correlated 


(1) Whitley Stokes’ Anglo Indian Codes, Vol. I, 832. 
' (2) Best on Mridence, Bec, 126, 8th Ed., p 113. 
(3) Bec. 82 of Act Il of 1855 has been reproduced almost in so many 
words in Sec, 182 of the present Evidence Act. 
(4) Gopal Das, 3 Mad. 271, (F. B.) at p. 287. 
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to, that duty, to claim that answer shall not be admitted 
in evidence against him in a criminal prosecution." But the 
majority in that Full Bench case held that if a witness does 
not desire to have his answer, used against him on a subsequent 
criminal charge, Ae must object to answer, although he may know 
beforehand that such objection, if the answer is relevant, will 
be overruled. (3 Mad. 271, at p 280) This decision of the Madras 
Full Bench was followed by the Bombay 
pigh Court in the ¢ase of R. V. Gann 
Sonba (1) but in this case also there was a difference of opinion 
between the Judges, Birdwood J. supported Mr. Justice M. 
Ayyar's opinion while Parsons J. and Bayley C. J. supported 
the view of Sir Charles Turner. 

Sir John Edge (2) following the Madras Full Bench case, 
held that the word “compelled” in section 
132 of the Indian Evidence Act only: 
applies where the Court has compelled a witness to answer a 
question, and not to a case in which the witness has not asked 
to be excused from answering a question, but gives his answer 
without any claim to have himself excused. 

In the Calcutta High Court also the Madras Full Bench 
case (3 Mad. 270) has been followed in the 
case of Moher v. Queen Emp. (3). 

Having dealt with the subjects of competency and com- 
pellability of witnesses we shall now deal with the Order of fro- 
duction and examination of witnesses. 

The order in which witnesses are produced and examined is 
regulated by the provisions of the Civil and Criminal Procedure 
Code and in the absence of any provision in these codes, by’ the 
discretion of the Court (4). Witnesses are generally examined 
in chief by the party calling them, cross-examined by the opposite 
party and re-examined, if necessary, by their own party. 

In civil cases the witnesses are examined in open Court “ig 
the presence and under the personal direction and superinten- 
dence of. the Judge (section 181) except in the three following 
cases viz., (I) whena evidence is taken by commission (sec- 
tions 388-391) (II) when the Court for suffctent reason orders 
any fact orefacts to be proved by affidavit, in which case the 


Bombay. 


Allahabad. 


Caloutta. E 


* ; 
(1) 12 Bom. 440, at p. 443. 
(2) R. v. Moss 16 All. R8, at p. 100, 
(3) 21 Calc. 892, 399, 400. This case has been followed in Jeanne: v, 
Emp. 81 Calo. 715, 721, and in Haidar v Abru 32 Calc, 758 ; 2 C. L. J. 105 ; 
90. W, N. 91h. 
(i) Fide Sec: 185, Evidence Act. 
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witness may be directed to be produced for examination (sec- 
tions 194-197) (III) when a witness is about to leave the jurjsdic- 
tion of the Court he may be examined by the Court before the 
trial of de bene esse case, (section 192). This section so far as 
relates to the manner of taking evidence, does not apply to the 
Chartered High Courts or the Punjab Chief Court in the exercise 
of their original Civil jurisdiction. The order in which the 
witnesses are produced and examined at the trial of an original 
suit is regulated by sections 179-180 of theeCivil Procedure Code, 
and we should note here that it is not the business of the Court 
to determine what witnesses shall be examined, but the parties 
must select them, summon them and if they do not attend, 

move the Court to secure their attendance. 

The right to begin and right to reply at the 
trial of an original suit are regulated by sections 179, 180 while 
those rights upon the hearing of a civil appeal are regulated 
by section 555 Civil Procedure Code. Purda-nashin ladies, not 


Civil Cases. 


claiming exemption from personal appearance may remain in 


their palanquins in Court while giving evidence. The Court of the 
first instance may allow the plaintiff to call further witnesses after 
the closing of his case and can recall any witness at anytime 
during the trial, but he will not allow the plaintiff to do so after 
his case js closed. A question omitted in examination-in-chief 
may with the permission of the Court, be put to the witness in 
re-examination. A witness may also be re-called after cross-exami- 
nation, to be further cross-examined. 

In Criminal cases the witnesses must be examined in the 
presence of the accused person, or when his 
personal attendance is dispensed with (which 
is allowed before Magistrates and not before the Court of Ses- 
sions) in the presence of his pleader (Vide sections 116, 205, 353 
Criminal Procedure Code) with the exception of the three 
following cases (I) when the witnesses are examined by commis- 
sion (sections 503-508 Criminal Procedure Code): (II) when the 
accused had absconded and evidence is taken in his absence or 
witen it appears that an offence punishable with death or trans- 
portation has been committed by some person or persons unknown 
and a Magistrate of the first class, under the diréetion of the 
High Court holds an enquiry and exámines witnesses s d can 
give evidence concerning the offence: (III) when an appellate 
Court directs that additional evidence be taken by the lower 
Court, and directs that such additional evidence -#ay be taken 


Criminal Cases. 
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withott the accused person or his pleader being present. (Sec- 
tion 428). During an investigation by the Police (Ch. XIV 
Criminal Procedure Code which with the exception of section 155 
does not apply to the Police of Calcutta and Bombay), any police 
officer making the investigation under Ch. XIV, Criminal Proce- 
dure Code, may require attendance of witnesses and may examine 
them orally (sections 160, 161). Any person under examination 
by the Police shall be bound to answer all questions relating to 
the case put to him b? such officer, but he is not bound to 
answer #ruly and if a person answers falsely he. is not guilty of 
the offence of intentionally giving false evidence under sec- 
tion 191, Indian Penal Code, for he is not bound by any express 
provision of the law to state the truth. In summons cases when 
accused appears or is brought before the Magistrate and does not 
admit that he has committed the offence of which he is accused, 
the Magistrate shall hear the cemplainant (if any) and take all 
such evidence as may be produced in support of the prosecution, 
and also hear the accused and take al] such evidence as the accused 
produces in his defence and the Magistrate may, if he thinks fit, 
on the application of either party may issue process to compel the 
attendance of any witness. In summons 
eases the complainants should bring their 
own witnesses or apply for a summons te compel them to attend, 
in sufficient time for service to be made before the day fixed 
for the attendance of the accused person, so as to enable them 
to attend on that day. The accused is also expected to bring 
his witness or apply for summons to compel their attendance 
on the day he is required by the summons to appear before the 
Court. A Magistrate should examine all the witnesses who 
may be tendered for the prosecution. In summons cases each 
witness is cross-examined immediately his examination-in-chief 
is over. But it isnot so in warrant cases, where the accused 
can cross-examine prosecution witnesses either before the framing 
of the charge (which is generally not advisible todo) or he may 
cross-examine them after the framing of the charge and before she 

enters upon his defence. (Section 256, Criminal Procedure Code). 
Under section 257, Criminal Procedure Code, an accused person 
can unde certtiin *circumstances, exercise his right of cross- 
examination of prosecution witnesses after he has entered upon his 
defence, When an application under section 257 is made 
by the accused to the Magistrate for compelling. the attendance 
of any witness, thé "Magistrate cannot refuse to issue process, 


Summons cases. 
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unless he considers that the application of the accused for the 
process, is made for the purpose of vexation or delay or defeating 
the ends of justice and, when refusing such an application, 
he must state his reason for doing so in writing. The accused 
may crüss-examine the prosecution witnesses in any order he 
likes and he is not bound to cross-examine them in the order 
in which they were examined by the prosecution. The Code 
of Criminal Procedure also contains special provision for the 
examination of medical witnesses eand chemical examiners 
(Criminal Procedure Code 509). We shall discuss the matter 
when we deal with the evidence of experts. 


B. A. & S. R. 
(To be continued.) , 


CASES AND COMMENTS. 
Treason, high—Alen resident—War with Alien’s 
Country. 


An alien, who is resident in British Territory, owes allegiance 
to the Crown, and his allegiance does not cease if the country 


of which he is a subject is at war with this country, and tem- 


porarily occupies that part of British Territory in which the 
alien resides, and the British forces temporarily retire therefrom ; 
and if, during the temporary evacuation of that portion of terri- 
tory by the British forces, the alien aids and assists the enemy 
he is guilty of high treason. 


Copyright—Posthumous letter—Proprietor. 


The question raiged by this action was as to the proprietor- 
ship of the copyright in certain letters written by Charles Lamb 
to his friend Robert Lloyd between the years 1798 and 1800. 
In 1895, the copyright in the letters was purchased by the plain- 
tiffs from the person in whose possession they were and three 
years later published the letters in a book on Lamp. In 1903, 
the defendant purchased these letters from the person in whose 
possession they were and brought out an edition of them. The 
plaintiffs asked for an injunction, account and danfages. Mr. Justice 
Kekewitch held, [ (1906), 1 Ch. 10? ; 22 T. L. R. “1174, that the 
plaintiffs were entitled to succeed on the ground that the right 
of copyright in a letter unpublished at tbe author's death is 
vested in the*proprietor of the letter itself. who is either the 
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receiver of the letter or some one claiming under him. This 
e decisioh has been affirmed, by the Court of Appeal. * The ques- 
.'tion, whether the proprietorship in & letter is in the receiver who 
is entitled to the physical thing and who can bring detinue for 
it or is in the writer, who has that peculiar right of property 
which entitles him to prevent publication, is by no meahs free 
from difficulty. The point arose in the United States in con- 
nection with the letters of George Washington which were 
bequeathed to his. nephew Mr. Justice Washington, and pub- 
lished by a person with thé sanction of the latter. An unautho- 
rised edition was then issued. The publishers of the prior work 
sued the publishers of the later work, on whose behalf it was 
contended that the writer of the letters or his representative had 
no copyright in them. Mr. Justice Story in an elaborate judg- 
ment [Folsom v. Marsh, 2 Story 100; 9 Fed. Cas. 342], held that 
an author of letters or papers of whatever kind, whether they 
be letters of business or private letters or literary compositions, 
has a property and an exclusive copyright therein, unless he 
unequivocally dedicates them to the public or,to some private 
person, and that no person has any right to publish them without 
his consent, unless such publication be required to establish a 
personal right or claim or to vindicate character. 4 


Landlord and tenant-—[isiress—A4 second distress. . 
— 
In this case the question arose as to the applicability of the 


well-settled rule that a landlord cannot distrain twice for the Welch 
same rent on the ground that he must not vex his tenant by the 2 995. | 
exercise on (wo occasions of this summary remedy. [8 Exch. 641 ; B. 650. 
1 C. B. 961.] A bailiff in levying a trespass for rent in arrear forcibly ——— 
broke open the front door of the tenant's house and seized his 
furniture ; but before selling it, he left the house for a few hours ; 
on being refused admission on his return, he made no attempt to 
resume possession of the furniture and left the place. Some days 
later, the landlord took out a fresh distress warrant and had it. * 
levied by a different bailiff’ The Court of King's Bench held 
that the second. distress was lawful on the ground that the first 
proceedingwwvassimply a trespass, an illegality and void ab rnrtro. 
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* Slandex—Privileged Communication, 


In this'case the question arose as to the liability of a witness * 
to an action, for slander.based on statements, as to the testimony 
he is about to give, made before trial to a party tó the action and 
the latter’s counsel. The House of Lords ruled that such state- 
ments are surrounded by the same privilege of protection against 
prosecution for slander as is the evidence actually given by the 
witness in Court. The precise point does not appear to have been 
decided in any previous case; this is practically an extension of 
the rule laid down in 2 C. P. D. 53 and L. R. 7 H. L. 744, to 
statements madé by a witness outside Court; of course the 
rule has no application, if the communication complained of is 
to a stranger or person outside the litigation. 


SHORT NOTES. ! 


Murigagee, yurohasar— Transfer of Property Act, Seo 09, contracention of —-  — 
S de, void or toidable, 


Appeal by the Decree-holder and Auction-purchaser. 

The decree-holder had a mortgage on the lands sold and purchased by him. 
Hence the lower Courts decided that the sale at which he purchased was a 
nullity, having taken place in contravention of the provisions of section 99 
of the Transfer of Property Act. . 

Their Lordships (Rampinj, Acting C, J. and Sharfuddin J.) referred the 
following questions to a Fall Bench for decision : 

(1) Whether when a sale has been held in contravention of the provisions 
of section 99 of the Transfer of Property Act, the sale is a nullity, or an irregu- 
lar and voidable sale. 

(2) Whether the right of redemption of the mortgagor is or ia not affected 
by sach sale, 

Babu Surendra Nath Ghosal for Appellant. 

Babu Bib Chunder Palit for Respondent. 

E Referred to a Full Benoh, 


Partition—Division inoonrenient— Procedure tv be adopted-— Equity. 


Appeal by the Plaintiff. 

Held, (Rampini, Acting C. J. and Sharfaddin J.)—Whether section 4~of 
Act IV of 1893 applies or not, it is a well-known principle®f equity, which 
must be adopted in all partition cases, that, when it is inconvenient to divide 
a property, it must be left ın the possession of the person in occupation, and 
the other person who cannot conveniently get actual pqssedtlon, compensatede 

Babus Provas Ohunder Miter and Amarendra Nuth Bosefor &ppellant. 

Babus Sib Chunder Palit and Jadu Nuth Kanjilal for Respondents, 


Appeal dismissed, 
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WITNESSES AND THEIR EXAMINATION. 


Careful attention to the demeanour of witnesses is always 
à good guide for ascertaining, whether 
they are honest or not and the Courts are 
empowered by.the Codes to record their remark relating to 
the demeanour of witnesses (Criminal Procedure Code, section 
363, Civil Procedure Code, section 188). 

A witness is sometimes allowed to refresh his memory by 
the use of a written instrument, memo- 
randum or entry in a book. This is allowed 
only when! the writing had been made by himself and at the 
time of the transaction concernimg which he is questioned and 
in few other cases (1). 

Kapan the oredit The credit of a witness may be impeached 
pa in the following ways :— 

(a) By evidertce,of persons who, from their knowledge of the 
witness, believe the witness to be unworthy of credit [section 
155, clause (1).] di 

(b By proving that the witness has been bribed to give his 
evidence or that he has made previous inconsistent statements. 
[Section 155, clauses (2) and (3).] 

(c) In a trial, for rape, by showing that the witness, if she 
be the prosecutrix, was of generally immoral character. (Section 
155, clause 4). > 

(a) By calling witnesses to disprove such of the facts stated 
by him, as are material to the issue. (Field, page 651, Woodroffe, 
page 766). 

(e) By showing, in cross-examination, and if denied, by 
calling independent witnesses, partiality or previous conviction. 
[Section 153, exceptions (1) and (2).] 

The credit of a witness may be impeached not only by the ` 
advers party Dut also, with the consent of the Court, by the 
party who calls him [Section 155, Evidence Act] 

The Judge may ask any question at any time of any 


Demeanonur. 


Refreshing memory. 


‘witness about any fact.relevant or irrelevanf, and neither the 


E €1) Beetion 169, Evidence Act. 
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parties nor their agents are entitled, without the leave of the 
Court, to cross-examine any witness upon any answer given in 
reply to any such question. [Section 165, Evidence Act.] “We 
have already noticed that the Court, of its own accord, can 
summon even strangers to the suit as witnesses (1). 
A witness, when summoned to give evidence and attending 
Whon witness oüd the Court, shall not depart unless and until 
pare ne Court: he has been examined or has obtained 
the leave of the Court to depart (vide sectéon 173, Civil Proce- 
dure Code). The same rule applies to witnesses attending any 
Criminal Court. If any witness leave the Court without leave 
of the Court, he is guilty of contempt. 
If the Judge think it essential to discovering the truth, that 
Exclusion of witnesses the witnesses should be examined out of 
Eom Me Court: the hearing of each other, he will order, 
the witnesses on both sides to withdraw excepting the one 
under examination. The parties are not included in such an 
order. Such an order is, upon the application of either party 
at any stage of the trial, rarély withheld, but it cannot be 
demanded as a matter of strict right (2). 
Under section 642, Civil Procedure Code, witnesses, under 
certain circumstances, are exempt from 
"mue Oni rosea arrest under civil process while going to 
Or attending the Court before which he - 
is to give evidence or returning from such Court, but there is no 
protection against arrest under Criminal process. [Section 642, 
Civil Procedure Code ; Woodroffe, Chapter 4.) 
Witnesses cannot be sued in a Civil Court for damages 
nor prosecuted in a Criminal Court (except 
roue Eme for perjury) [Barratt v. Kearns (1905) 1 
K. B. 504.] For statements made by them 
in a judicial proceeding; they are privileged as to anything 
they may say as witnesses, having reference to the enquiry on 
which they are called as witnesses. [Haidar v. Abru (1905) 
9 C. W. N. 911.] But a remark made by a witness ip the box 
wholly irrelevant to the matter of enquiry, uncalled for by 


„any question of counsel and introduced by the witness mali- 


ciously for his own purpose would not Be BENGENE (3) But 


(1) Section 171, Oivil Procedure Code, and section 510, Santa Proce- 
diro C Code. 


(2) Taylor, section 1400. 


(8) Od on Libel, 4th Edi : 
9I; 82 Ole, 7 756. dition, page 287° Haidar Y. Abru, 9 0, W. N, 
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the High Courts of Bombay and Madras have held that such 
statements are absolutely privileged (1). The doctrine that. 
the statements made in the .course of proceedings before a 
Court of justice, by a witness is immune from liability to an 
action has been extended to a Military Court of inquiry 
(Dawkins v. Lord “Rokeby, L. R. 7 H. L. 744), to a fommission 
issued by the Bishop of a diocese under the Pluralities Act 
of 1838 and the Amending Act of 1885 to enquire into the 
inadequate performance of ecelesiastical duties of any benefice 
(Barratt v? Kearns (1965) 1 K. B. 504) (2). 

Now we shall make some general observations on exam- 
ination-in-chief, cross-examination, and re-examination. In 
examination-in-chief leading questions (section 141, Evidence 
Act) must not ebe asked, if objected to by the adverse party, . 
but the Court allows such questions as to matters which are 
introductory or undisputed .or have already been sufficiently 
proved (section 142, Evidence Act). “The object of the 
examination-in-chief is to lay before the Court and Jury, all the 
material facts - which tend to prove the case of the party 
calling and examining the witness. (Phipson, ard Edn. p. 442). 
During the examination-in-chief, the witness should generally 
give evidence of facts within his own knowledge and recollec- 
tion; but the facts must be relevant. In some cases hearsay 
opinions are relevant.  *' The faculty of interrogating witnesses 
with effect is unquestionably one of the arena of the legal pro- 
fession and in most cases, can only be attained after years of 
forensic experience” (Best on Evidence, Book IV, Part II, 
section 663, page 613). But the following rules mentioned in 
David Paul Brown's "Golden rules for the examination of 
witnesses" may be of some use to lawyers :— 

In examination-in-chief— 

(1) Speak to your witness clearly and distinctly. 

(2) Never begin before you are ready, and always finish 
when you have done, or in other words, do not question fore 
question's sake but for an answer. 

(3) Modulate your voice as circumstances may require. 
“Inspire the fearful and repress the bold." 


v. -Babaji (1892). I. L. R. 17 Bom. 127, Quee» Emp, v 
Balikan y ir "(1893) I. L, B. 17 Bom. 578, Manjya v. Sesha Setti (1888) 


LLR 11 ea 477, 

(2) [For defamatory statements made by parties in the pleadings, there are 
conflicting decisions; see I. L, B. 2 Mad. 18, 8 All, 815, 14 Bom. 97, 23 Calc, 871 
and BO. W, N, m) 
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(4) If they are bold and may injure your case by pertness 
or forwardness, eobserve a gravity and ceremony of manner 
toward them which may repress their assurance. ; 

e (5) If they are alarmed or difident and their thoughts are 
scattered, commence your examination with a matter of familiar 
character, rêmotely connected with the subject of their alarm, 
or the matter in issue. l : 

(6) If the evidence of your own witness be unfavourable 
to you, exhibit no want of composure, for there are many 
minds that form opinions of the natufe and character of 
testimony chiefly from the effect which it may appear to produce 
upon the counsel. 

(7) If the mind of your witness is imbued with prejudices 
against your client, hope but little from such a'quarter ; unless 
there be some facts which are essential to your client's protec- 
tion and which that witness alone can prove, either do not 
call him or get rid of him as soon as possible. 

(8) Never call a witness whom your adversary will be 
compelled to call. A 

(9) Never ask a question without an object, nor without 
being able to connect that object with the case, if objected to 
as irrelevant. 


" B. A. & S. R. 
( To'be continued. ) 


CONSTITUTION OF THE HIGH COURT BENCHES. 
From 30th July, 1907. 


Rampini, acting O. J. and Sharfuddin J.—Presidency & 
Rajshahy Groups and Privy 
Council Dept. 

Brett.and Mookerjee JJ.—Patna Group. 

Mitra and Fletcher JJ.—Criminal Business. 
Woodroffe and Coxe JJ.—Burdwan Group. 

Caspersz J.—Second Appeals up to the value of Rs. 4,000. 
Harington, Stephen and Chitty JJ.—Original Side. 


. -— 
9 
* * 


. a 9$ 


: : 
You. VL] SHORT NOTES. ` I3a 
: 


SHORT NOTES. : 
? | WAN, Construction of —Daug hters— Maintenanoe., j . 1907, 
Two daughters took in equal ‘shares the property of the testator which was April, 12. 


given to them for their maintenance, Their two brothers, the executors, were Tarak Nath Biswag 
to look after the realization of the rents and profits of the property and to grada- v.. 
ally increase them (that is, to accumulate them) and, when the sods of the kc issu 
daughters attained majority, the executors would make over the share of each : 
of the daughters to their sons, rendering accounts. R, A Yo. 32 of 
Held, (Maclean C, J. and Fletcher J.}—The testator did not intend to 
bequeath an absolute estate to hip daughters. à s 
Mr, A. Chowdhury and Babus Boikuntha Nath Das Ms Jodu Nath Kanji- 
lal for Appellants. 
Dr. Rash Behari Ghose and Babus Joges Chander Roy and Jotindra 
Mohwun Sen Gupta for Respondent, 


. Appeal dismissed, 
Settlement papers, admissibility of—Hvidence Aot, Seo, 95,— Heg. III of 1872, 1907 
Seo, 15.—Survey Map— Evidence. è May, 30. 
Appeal by the Defendants. Kumar Kulanund 
Held, (Rampini and Sharfuddin JJ.}—The survey map of 1848 which is pes 


in HOS of the defendants, is mere evidence but not conclusive evidence of Th "OM Protap ` 
possession. N aan Deo. 
The Settlement papers of 1874 and 1893 are admissible in evidence under 


Bec. 35 of the Evidence Act. They are the records of the acts of public officers S A “tie 2300 of 
in the discharge of their official duties, Under Reg. III of 1872, Sec, 15, the 
Settlement Officer in 1874 had jurisdiction to man into the boundaries of the 
two estates. 
Mr. Hill and Babus Umakali Mukerji and Sailendra Nath Palit for 
Appellant. 7 
Babus Lalmohun Doss and Joy Gopal Ghosha for Respondent. 


Appeal dismissed. 
Gifi— Widow— Spiritual Guida— Ratwication, revarsioner— Consideration, 
x 1907. 
Appeal by the Defendants. - May, 30 
3 . 
One 8, the widow of O, to whom the property if dispute originally belong- —— 


ed, made a deed of gift, in favour of the father of the plaintiffs, who was the Bam Kalpahati 
spiritual guide of S. The reversionary heirs, defendants 4 and 5 ratifled the 
gift by a deed of release, which they executed in the plaintiff's favour. * œ Goswami, 

Heid, (Rampini and Bharfuddin JJ,)—An alienation by & Hindu widow g , No. 956 of 
(and a deed of gn 18 an alienation) is not absolutely vold, but is prima faoie 1905. 
voidable at the election of the reversionary heir. Z. L.R. 34 Calo. 329 referred to. . TRR 

The reversioners cannot have expressed their election in favour of making 
the deed of gift valid i in a more forcible manner, è 

* As the deede'wam executed in favour of the spiritual guide of the donor 

for her spiritual Benefit, it is not without consideration. 

Babu Braja Lal Chuckerbutty for Appellant. 

Babus Nalini Ranjan Chatterjieand Narendra Kumar Basu for Respondent, i 

MÀ o Appeal AIMI, 
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Ciri Proceduro Code, Seo. 230— Deoree modified Limitation Tome when rine: 


Appeal by, the J udgment-debtor, : 

The question was whether the decree-holder could execute his decree 
within 12 yeara from the date of the appellate decree, : 

The original decree was dated the 28rd August 1892 and the appellate 
decreo was dated the 29th March 1898. The application for execution was 
made within 19 years from the date of the appellate decree and more than 12 
years from that of the original decree. 

The original suit was against four defendants and the appellant was 
defendant No. 4 in that guit, This defendant No. 4 was made separately liable. 
The first and second defendants of that suit preferred an appeal against the 
decree. The appellant was not made a party fo that appeal, The appellate 
Court modified the deeree by making the present appellant and the third defen- 
dant of the original anit jointly liable, and this modified decree was dated the 
29th March 1893. 

Held, (Rampini C. J. and Sharfuddin J.}—It js only the last decree 
that can be executed and that limitation runs trom the date of the appellate 
decree and not from that of the original decree, 

Babu Joy Gopal Ghosha tor Appellant, 


No one for Respondent, Í 
: Appeal dismissed. 


Mesne projits—Enguiry, Commissiener— Havival — Additional evidence—Juris- 
diction of Appellate Court. 

Appeals by the Plaintiff, Decree-holder, 

Application for assessment of mesne profits. 

The Subordinate Judge appointed a commissioner to assess the mesne 
profite by a local enquiry, , When the enquiry was at last completed and the 
Commissioners report referred to Court, a date was fixed for putting up the 
' cage, No objection was put in, and the Commissioner's report was accepted and 
the case disposed of accordingly. A fortnight later, the judgment-debtor 
applied for revival of the case. = 

The application was granted : 

Held, (Stephen and Coxe JJ.)—The order reviving the case is final and 
the High Court has no jurisdiction to set it aside or to disregard subsequent 
proceedings, The High Court cannot disregard the evidence that the Subor- 
dinate Judge accepted. ° E 

I. L. R. 87 Cale. 951 ( P. O). explained. 

Babus Joges Chunder Hoy, Sarat’ Ohundra Ghose and Girja Prosonno 
Roy Chowdhury for Appellant, 

Babus Batanta Kumar Bose, Dwarka Nath Ohuoherbutty, Kritanta 
Kumar Bose and Umes Chunder Ghose for Respondents. 


Appeal dismissed. 
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WITNESSES AND THEIR EXAMINATION. 


"By it, the situation of the witness with respect to the 
"E parties and to the subject of litigation, his 
Cross-examingation, its 
use, an excellent test of interest, his motives, his inclination and 
mus prejudices, his character, his means of 
obtaining a correct and certain knowledge of the facts to which 
he bears testimony, the manner in which he has used those 
means, his powers of discernment, memory, and description, are 
fully investigated and ascertained, and submitted to the considera- 
tion of the jury, who have an opportunity of observing his 
demeanour and of determining the just value of his testimony.” 
Y (Taylor, section 1428.) 
As soon as the examinatiog-in-chief of a witness is’ Over, 
generally he is cross-examined. We have 
already referred to cases where cross-exam- 
ination is put off or further cross-examination is allowed. The 
cross-examining lawyer is sometimes allowed great latitude of 
interrogation. “ The law trusts him'(ceunsel) with a privilege 
in respect of liberty of speech which is in practice bounded only 
by his own sense of duty ; and hé may have to speak upon 
subjects concerning the deepest interests of social life, and the 
innermost feelings of the human soul. The law also trusts him 
with a power of insisting on answers.to the most painful question- 
ing ; and this power, again, is in practice only controlled by his 
own view of the interests of truth." [Per Earl C. J., in Kennedy 
v. Brown (1863) 13 C.B. N.s. 677, 737]. But the power of the 
cross-examining counsel in putting questions is not unrestricted, 
and we shall here point out questions which may or may not" 
be put in cross-examination and the limits within which such 
questionsemust be confined. e 

(1) A witness may be cross-examined as to all facts relevant 
to the issue. (Section 138, Evidence Act.) 

(2), Besides Questions relating to relevant facts, questions to 
test his veracity, to discover who he is and to shake his credit, 
may be put. (Sec. 146.) 

(3) A witnesemay be cross-examined on all matters which 
affect his, credit, but his answers to such” questions cannot 
be contradicted, except i in two Cases mentioned in section 153. 


æ* *. 
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Neither can an irrelevant question be put to a witness on cross- 
examination for the mere purpese of impeaching his credit by 
contradicting him. (Section 153, Evidence Act, Taylor, 
section 1435.) 

(4) No question which may affect’ the ‘credit of the witness 
‘by injuring his character ought to be asked without reasonable 
ground for thinking that the imputation is well-founded. 

(5) The Court may disallow indecent and scandalous 
questions although they may have somevbearing on the question 
before tke Court. Butthe Court cannot disallow them if they 
relate to facts in tssue or to matters necessary to be known in 
order to determine sees or not facts in issue existed. 
(Section 151.) " 

(6) The Court shall forbid questions intended to insult or 
annoy or which are needlessly offensive in form. (Section 152.) 

e In cross-examination the following rules should be observed : 

(1) Except in indifferent matters, never take your eye from 
that of the witness. This is a channel of communication from 
mind to mind. | 

(2) Be not regardless of the voice of the witness. Next 
to the eye, this is perhaps the best interpreter of his mind. 

(3) Be mild with the-mild, shrewd, with the crafty ; 
confiding with tbe honest; merciful to the young, the frail or 
the fearful ; rough to the ruffian and a thunderbolt to the liar. 
Bring to bear all the powers of your mind, not that you may 
shine, but that virtue may triumph, and your eause may prosper. 

(4) Ina criminal, especially in a capital case, so long as 
your case stands well, ask but few questions, and be certain 
never to ask any, the answer to which, if against you, may 
destroy your clients, unless you know the witness perfectly well, 
and know that his answer will be favourable, or unless you be 
prepared with testimony to destroy him, if he play traitor to 

* the truth and your expectations. 

(5) An eqffivocal question is almost as much to be avoided 
and condemned as an equivocal answer. 

(6) If the witness determine to be witty or fefactory with 
you, you had better settle that account with him at first, or its 
items will increase with the examination. But be careful not to 

lose your temper: anger is always either the sre@urser or 
" evidence of assured defeat in every intellectual treat. 

(7) Like a skilful chess-player, in every move, fix your 
mind upon the ecombinations and relations of the game ; partial 
- and temporary success may end in total defeat. a 

(8) Never undervalue your adversary, but x on your. 
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guard; a random blow may be just as fatal as though it were 
directed by the most consummate skill ; 'the nagligence of one 
often „cures, and sometimes renders effective the blunders of 
another. 

(9) Be respectful to the Court and to the Jury, kind to 
your colleague, civil to your antagonist; but never gacrifice the 
slightest principle of duty to an over-weening deference towards 
either. 

The right to re-examine exists only when there has been a 
cposs-examination, and re-examination must 
be confined to the explanation of matters 
arising in cross-examination. Matters not properly explanatory 
or new facts cannot be introduced in this way. But new facts 
may, by leave of the Judge, who usually puts the question himself, 
be elicited in re-examination. So far we have dealt with the 
subject from the point of view of the examining lawyer. Now 
we shall deal with it from the point of view of laymen who are 
called as witnesses or. in other words, we shall say a few words, 
how they should give their evidence. Any advice upon this 
subject is useless “ since experience.shows " says Taylor, (Medical 
Jurisprudence, 4th Ed. p. 20) "that these. rules like those given 
to prevent drowning, are invariably forgotten at' the very 
moment when the individual is in the situation in which he 
most requires them.” Advising the medical witnesses, Dr. Taylor 
Says : 

“ (1) That he should be well prepared on all parts of the 
subject on which he is about to give evidence. 

(2) That his demeanour should be that of an educated man, 
and suited to the serious occasion on which he appears, even 
although he may feel himself provoked or irritated by the course 
of examination adopted. Nothing can tend more to lower a wit- 
ness in the opinion of the Court and J ury, or diminish the value 
of his evidence, than the manifestation of a disposition to deal 
with his examiner, as if he were a personal enemy, to evades 
_the questions put, or to answer them with flippaacy or anger." 


e, B. A. & SeR. . 
( Concludea.) 
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The Code of Criminal Procedure—with a Commentary and 

Notes by Sir H. T. PRINSEP, K.c.1.E.,—Fourteenth Edition,— 

S. K. Lanter & Co., CALCUTTA, 1907, Rs. 15.—The profes- 
sion will give a hearty welcome to this, the latest edition of 
what is now regarded as a classical commentary on the Code of 
Criminal Procedure. The most striking merit of the book is 
that it is not merely a digest of decided cases, but «a real com- 
mentary on the Code. The cases’ are of course classified and 
noted up to date, but they are also analysed and criticised. 
Some such operation has now become essential. The Reports, 
authorized and private, are so numerous and the decisions which - 
appear in them are so considerable in volume and so diverse 
in quality, that a bare digest is most perplexing to the profession, 
no Jess than to the inferior Courts. Sir Henry Prinsep has done 
a service in criticising’ the cases, arid we have no doubt, that the 
criticisms of so veteran a Judge will be treated with the respect 
they deserve. The get up ef the book is creditable to the 
well known firm of publishers who have brought it out, and we 
trust that the new edition will be as favourably received as its 
predecessors. 


_—————— 


The Law relating to:Pardanashins—in British India (Civil 
„and Criminal) by J. N. MUKERJEE, M.A, & N. N. MuKERJEE, 
M.A., B.L., CALCUTTA,—R. CAMBRAY & Co., 1906, Rs. 4.— 
This book treats of wbat is described as the Law relating to 
Pardanashins in British India. The present is an age of special 
text-books on special subjects, and this is the reason why we 
meet with a work of this character. The learned authors have 
evidently taken great pains to collect and analyse the numerous 
. cases in which the ordinary principles of law have been res- 
* tricted or modified in their application to Hindu or Mahomedan 
women who live in seclusion. The book is divided into two 
parte dealing with the disabilities and privileges of purda. The - 
first part is practically a development of the rules of contract 
and evidence as applied to secluded women. The second part 
deals mainly with the. question of their privtiegts, spgcially the 
. privilege of exemption from personal appearance in Court. So 
far as we have been able to test the book, it-contains an analysis 
of almost all the reported cases on the subject, and we have no 
doubt, it will be'found very useful by the profession. , 
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The Art of Cross-examination—by MD. RAHMATULLAH, LL.B., — 
Crry PRESS, ALLAHABAD, 1907 — The subject discussed in this 
book is dealt with in ‘almost every treatise on the law of 
evidence ; there are also excellent English and American books 
in which the subject is specially examined. From this, however, 
it would not be right to conclude that the present book is 
superfluous. It has the merit of discussing and formulating the 
principles which underlie the art of cross-examination. Besides, 
it gives a “number of interesting illustrations. It must be 
remembered, however, that the subject is an eminently practical 
one and that no amount of study of books will teach a lawyer 
how to cross-examine a witness. The young lawyer may gain 
useful information from a perusal of the book before us, but he 
must ultimately learn the subject by watching the mistakes of . 
others in Courts and probably by discovering that he himself has 
made mistakes. The work shows care and research, and subject 
to the limitations we have sugested, is likely to be useful. 4 





The Provincial Insolvency Acf—with notes by C. V. Visva- 
NATHA SASTRI, B.A., B.L., MADRAS,—V AIJYANTI PRESS, 1907, 
Rs. 3. 
: AND 
The Provincial Insolvency Act-—with an introduction and 
notes, by R. PADMANABHACHARI, B.A., B.L, MADRAS,— 
SRINIVASA VARADACHARI & Co, 1907, Rs. 2-8.—The Pro- 
vincial Insolvency Act, 1907, will come into force from the 
beginning of tbe next year, and two learned lawyers have 
brought out two excellent editions, each of which has its own 
good features. Both give the text of the Act with full notes 
of Indian and English cases. Mr. Visvanath Sastri's edition 
also reproduces the Statement of Objects and Reasons of the 
Bil and the proceedings in Council; these are useful though 
they may not be admissible in Court for the construction of thé 
Act. Mr. Padmanabhachari’s edition on'"*he other hand 
contains,a short introduction and reproduces the texts of the 
English Bankruptcy Acts of 1883 and 1890. These latter dre 
very useful, as many of the sections of the Indian Code are, 
based on the.English Statutes, and without the text of the 
English Statute before the reader, the extracts from the English 
decisions are not always intelligible. Members of the profes- 
sion will find both the editions useful, and in fact, each 
supplements “the other. "They are both.well got up as most 
Southern Indian law books are. 
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SHORT NOTES. 
Ciril Procedure Code, Secs. 506, 521— Arbitration, irregularity. * 

Appeal by the Defendants. . 

Held, (Rampini, O. J. and Sharfuddin J. )—Irregularity in the T 
to arbitration and omission of the concurrence of all parties to the appli- 
cation is not a ground on which an award, once made, can be set aside. 

I. L. R, 28 Calo. 899 referred to. 

Babus Mahendra Nath Roy and Bidhu Bhusan Ganguly tor Appellant. 

Dy, Priya Nath Sen for Respondent. 


: Appeal dismissed, 


Limitation Act, Boh. IT, Art, 125—Conditionat sale, deed of, time runs 
: from what date. 

Appeal by the Plaintiffs. 

Held, (Rampini, C. J. and Bbarfuddin J )}--A deed of conditional sale 
(katkobala) effects an alienation of some of the rights of the owners of the 
property. It is an ahenation within the meaning of Article 125 of the 
Second Schedule of the Limitation Act. 

The plaintiffs, the reversionary heirs of the mortgagor, asked the Court 
40 set aside a decree obtained by a mortgages of conditional sale on the ground 
that the katkobala was not executed for legal necessity. 

Heid, if the suit for the setting aside of the Aatkobala is barred, &.Court 
cannot set aside the decree founded ow that katkobala. 

Held further, the date of the alienation was the date of the katkobala 
and not the date when the foreclosure decree was passed, and 12 years 
under Article 125, Schedule II, of the Limitation Act, commences from the 
date of the execution of the katkobala. 

Babus Kishori Lal Birkar and Debendra Nath Bagohi for Appellants. 

Babus Golap Chunder Strhar and Akhoy Kumar Banerji for Respondents, 

ee os, Appeal dismissed, 


Solenama— Moveable and wnmoveable property— Registration. 
Appeal by the Defendants. 
The suit was based on a solenama; the dutca dan contention was that 


- as the solenama was unregistered, it was inoperative. 


The solenama was to the effect—" Plaintiffs title will be declared to a 
ten annas share and defendants’ title to the remaining six annas share of the 
value of the moveable properties and cash claimed in Schedule Aha of the 
plaint which are in deposit in the Court of the Collector. The plaintiffs and 


» the defendants will be able on the strength of this decree to withdraw the 
* said money from the Collector's Court, either jointly or separately according 


to the said sh Plaintiffs title will be declared to eight annas and 
defendant's title to the remaining eight annas of the ‘Properly? held in lien 
of interest and properties held in usufructuary mortgage."  * 

Held, (Woodroffe and Coxe JJ.)—That so far as the solenama is con- 
cerned with immoveable property, it requires registration. It does not come 
within the purview of clause (A) of section 17 of the Réyistfation Ach. Tha 
properties were not the subjeot matter of "the previous suit, So far, as 
regards the moveable property, the document does not require eee 

Babu Nalini Ranjan Chattersi for Appellant, 

Babu Digambar Ohatterfi for Respondet, 

- iA ppeal partly decreed,” 


* * 
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ALTERATION IN INSTRUMENTS. 


The doctrine in regard to the avoidance of a document by a 
material alteration therein is a very old one, and has been con- 
sistently acted on in England from a very early period. The 
English rule which was applied frst to deeds, then to negotiable 
instruments, and, finally,'extended to other instruments also, is 
founded on the principle that a man shall not be permitted to 
take advantage of his own fraud. ‘ He shall not take the chance 
of committing a fraud, and when that fraud is detected, recover 
on the instrument as it was originally made" (Sufellv. Bank of 
Englana) (1). In such a case the law intervenes, and says, that" 
the deed thus altered no longer continues the same deed, and 
that no person can maintain ane action upon it. In ZXeof's 
case (2), where the rule was first applied to deeds, the doctrine 
was laid down that “ whén a lawful deed is erased, whereby it 
becomes void, the obligor may plead won est factum, because at 
the time of his plea, it is'not his deed." The principle is founded 
on great good sense, for it tends to prevent the party in whose 
favor the instrument is. made, from attempting to make any 
alteration in it. 

All written contracts are intended to be standing evidence 
against the parties entering into them. An alteration of a con- 
tract in a material part would tend to give it an operation and 
effect that was not originally contemplated between the parties 
at the time of its execution. It is therefore of the utmost 
importance that an instrument should be kept in an unaltered 
state and the identity of the contract thereby preserved. On 
this point, reference may be made to the obseyations of Lord 
Denman in delivering the judgment of the Exchequer Chamber 
in Davidson v. Cooper'(3). “The strictness of the rule? he 
says, on this subject as laid down in Pigot's case can only be 

«explained on, «the principle that a party who has the custody of 
an instrment made for his benefit is bound to preserve it in 
its original state. It is highly important for preserving the. 
purity of legal instruments that this principle should be borne 
~ in mind and the rule, adhered to. The party who may suffer, 


(1)9 Q, B. D, 561. (2) (1615) 11 Co, 260. — (8) 18 M. D. W. 843, 
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has no right te coniplain, since there cannot be any alteration 
except through fraud or laches on his part." I may also refer, 
in this connection, to the case of Croockewit v.. Fletcher (1) 
where Martin B. said ‘it must be borne in mind that to permit 
any tampering with written documents would strike at the root 
of all property, and that it is of the most essential importance 
to the public interests that no alteration whatever should be 
made in written contracts, but that they should continue to be 
and remain in exactly the same state ‘and condition as when 
signed and executed, without addition, alteration, erasure, or 
obliteration.” 

The onus of proof of the genuineness of an instrument in its 
altered state lies on the party producing afd claiming under 
it. Any, alteration is of course suspicious and raises a presump- 
tion of fraud. A party producing the instrument cannot be 
supposed ignorant of the alteratjon, and it lies upon the parties 
who seek to enforce an altered instrument to show the circums- 
tances under which the alteration took place. On this point 
the Privy Council observed in Mussamnut Khoob Kunwur v. Baboo 
Moodnarain Singh (2), it may be conceded that, in an ordinary 
case, the party who presents an instrument, which is an essential 
part of his case, in an apparently altered and suspicious state, 
must fail, from the mere,infrmity or doubtful compelxion of his 
proof, unless he can satisfactorily explain the existing state of 
the document. But this wholesome rule admits of exceptions, 
if there be, independently of the instrument, corroborative proof 
strong enough to rebut the presumption which arises against an 
apparent and presumable falsifier of evidence and such corrobora- 
tive proof will be greatly strengthened, if there be reason to 
suppose tbat the opposite party has withheld evidence which 
would prove the original condition and import of the suspected 
document." Vide also Prtamber Manthjee v.  Moiee Chund 
Mantkyee (3). 

The generat rule of law deducible from the English autho- 
rities, in regard to alterations, is that “any mazerta/ alteeation ina 
Written instrument, whether made by a party or a stranger, is 
fatal to its validity, provided it were made after tts execution, and 
without the privity of the party to be affected by ity and perhaps * 
also with this additional proviso, that ‘the alteration was made 
while the instrument was in the possession, or at least under 
the control of the party seeking tọ enforces it.” [Taylor on 


(1) (1857) 1 H. & N, 693. 912. (2) 8 M, Ira. " at 17. 
(8) 1 M. I, A. 420. 
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pias Sec. 1820]. The rule has been held to be applicable to 
defences as well as to: actions, and this is clear from the view 
expressed by Brett L.J. in the case of Suflell v. Bank of England (1) 
at page 555 ; “whenever any instrument is purposely altered by a 
person in lawful possessin of it in a material part of it, the 
instrument is void for the purpose of enabling any person to sue 
on it, or to defend himself by using it as a direct defence depend- 
ing on its obligatory force as an instrument." The principle is 
also stated thus in Leake on Contracts, 3rd edition page 696. 
" Alteration of a contract under seal in a material part by the 
promisee without the consent of the promisor, so far avoids the 
contract that the promisee is deprived of all benefit of it asa 
ground either of gction or defence.” 

In the case of Davidson v. Cooper (2), the Court of Exchequer 
affirmed the rule that every material alteration even dy a stranger 
and without the privity of either party avoids the instrument. 
The ground urged for this extreme rule was that it is the duty 
of the party who has the instrument in his possession to take 
proper care of it. But this at Nast assumes that the alteration 
is made wAz/e the instrument ts in hts custody, and consequently 
cannot support the broad proposition stated above. However, 
since the case of Davidson v. Cooper (2), it appears to be clearly 
established in England, that no party can rely on a document 
which has been altered while in his custody, though he may be 
in a position to prove most positively, that the alteration was the 
effect of pure accident or mistake, or was made without his 
privity or consent by some person over whom he could exercise 
no control. The doctrine can hardly be supported on considerations 
of justice and equity, and it operates with peculiar harshness in 
that it places negligence on the same footing with wilful fraud. 
The rigidity of the rule was referred to by Muthusawmy Aiyyar J. 
in the full Bench case of. Chrtstachariu v. Karibasayya (3), where 
he said " I should certainly say that the rule is rather penal than e 
equitable, and we should seek a justification fosjt rather in oa 
derations | of public policy than of equity and good conscience.’ 

In America the doctrine is not recognised to the ‘extent 
established in England. Unless fraudulent intention be brought 
home to the party claiming under the instrument, the unwarran- à 
ted alt&ration ofsit by a stranger is treated as a merely accidental 
spoliation which in that country does not vitiate the instrument 
(Cutts v. W. S.) (4). In the case of the W. S. v. Spalding (5). 


(1) 9 Q.,B. D, 556. js (D'I. L R 9 Mad; 399 
(2) 13 M. D, W. 84d. — " .. (4)1Gall 69. (9) 2 Mason, 482. 
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Mr. Justice Story swongly condemns the English doctrine, as 
repugnant to’ common sense and justice, in that it inflicts on an 
innocent party all the losses occasioned by mistake, by accident, 
by the wrongful acts of third persons, or by the providence of 
Heaven., I may also refer to the case of Hutchins v. Scott (1) 
where Alderson B. remarked “it is difficult to understand why an 
alteration by a stranger should in any case avoid the deed—why 
the tortious Act of a third person should affect the rights of the 
two parties to it, unless the alteration goes the length of making 
it doubtful what the deed originally was, or what the parties 
meant." We also find that according to a decision in the Irish 
Court of Exchequer an instrument is not rendered void in 
Ireland by any alteration in it, which an unquthorised stranger 
may make (Swiney v. Barry (2). Whatever it may be, the 
English doctrine has, on consideration of public policy, been 
made applicable in India, as would appear form the Indian 
tlecisions to which I shall présently refer. The rule has 
also been expressly declared by the Legislature as regards nego- 
tiable instruments (Secs. 87 to 89 of the Negotiable Instruments 
Act.) 

Now I will consider the essentials of the English rule 
referred to above. In the first place an alteration to have the 
effect of vitiating an instrument, must be a material one. The 
question then for consideration is, what is a material alteration f 
The test as laid down by Lord Denman C. J. in Davidson v. 
Cooper (3), for determining the materiality of.the alteration is 
whether the alteration would give a different legal character to 
the instrument and whether it would completely change the 
nature of the relations towards each other of the parties to it 
and their remedies upon it. It would appear therefore that 
an alteration to be matetial must affect the legal effect of the 
contract so as to make it cease to be the same instrument, or, 


ato use the words of Cotton C. J. in Suffel v. Bank of England (4), 
"must be such “that the party defending himself may be able 


to say that it is not the same instrument as that which.he 
* . . 

executed or to which he put his hand." It may also be useful 

to refer in this connection to the clear observations of Rampini 


“and Mookerjee JJ. in the recent Calcutta case [Gour Chandra 


Das v. Prasanna Kumar Chandra (59, [wherettheirs Lofdships, 

after referring to the English authorities, said: ‘Any change 

in an instrument which causes it A a different language in 
& 


(1) 2M. & W. 814. * (8) 13 AL, D, W. 343, EC" 
(2) Ex, B. 109, (29Q.B. D, 661.” (5)'I. L, B., 83 Cale, 812. 
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legal effect from that which it originally spoke, which changes 
the legal identity or character of the instrument, either in its 
terms or the relation of the parties to it, is a material change, 
or technically an alteration.” The test is not necessarily whether 
the pecuniary liability of one of the parties has been increased 
by the alteration and it is of no consequence, whether the 
alteration would be beneficial or detrimental to the party whose 
position is altered (Gardner v. Walsh) (1). The important 
question wbuld be whether the identity of the contract has 
been changed, as in such a case, to hold one of the parties liable 
would be to make for him a contract to which he never agreed. 

I wil now refer to some of the decided cases in which 
the materiality ¿of alteration came up for decision. In the 
leading case of Mastu v. Miller (2), in which the rule was first 
applied to negotiable instruments, a bill of exchange was 
altered after acceptance, .without the consent of the accepta, 
by accelerating the date of payment and was subsequently 
endorsed to the plaintiffs for value. It was held that the 
alteration vitiated the bill and tlfe plaintiffs could not recover 
against the acceptor. The introduction of a place for payment 
was held to be material in Cowie v. Halshall, (3), where the 
drawer without the consent of the acceptor added to the accept- 
ance the words “ payable at Mr. B's, Chiswell streets.” On this 
point I may also refer to two other cades, Burchfield v. Moore (4), 
and Desbrowe v. Weatherby (5). The substitution of one place 
of payment for another [Tidmarsh v. Grover (6), R. v Treble (7)] 
and the insertion of words to limit or vary the consideration as 
originally expressed [ Kr:7/ v. Williams (8)]] would also stand on 
the same footing. An alteration of a foreign bill, by adding 
either on the face of the bill or to the endorsements, the rate of 
exchange according to which the bill is to be paid would also 
be fatal [Atrschfeld v. Smith (9).] 

In Warrington v. Early (ro) the addition of the wordst 
“interest to be paid at six per cent. per annui s was held to be 
material and the same would be the case if the specified rate of 
of interest is altered. , [Sutton v. Tooner (11.] Where a sold 
note was altered, without the knowledge of the purchaser, by . 

ə inserting an additional term into the contract [Powell v. Diveit (12) 
where dh agreem®nt was apparently converted into a deed by affix- 
ing seals to the signatures of the parties [Davidson v. Cooper (13); 

(1) (1856) 5 E and B. 88, — (5) 1M. and Rob. 438. (9) L. R. 1 O. P. 340. 


(2) å T. R. 320. &6) 1 M. and Sel. 785. (10) 98 L. J. Q. B. 47. 
(3)4 B and Ah 197, (7) 2 Taunt. 329. * (11) 7 B. and C. 416, 


(4) 3 El and B, 683,* — - (8) 10 East. 431. (12) 15 Hast, 29, 
(18) 18 M, D, W, 843. l 
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or where the,name Óf one of the makers of a promissory note 
.was cut off [Mason v. Bradley (1),]the respective instruments 
were held to be vitiated. As regards the addition of a forged 
signature to a document, the Court of Queen's Bench held in 
Calton v. Simpson (2) that it would not avoid the instrument. 
But that case was disappoved by the same Court in Gardener v. 
Walsh (3). In that case A signed the note jointly with, and as 
surety for B and the signature of M was subsequently added 
as an additional surety. Lord Campbell said that*A was dis- 
charged from'liability and that Calton v. Simpson (2) was opposed to 
all the earlier authorities. The same principle was also affirmed in 
farmers’ Bank v. Myers (4). It need hardly be said that the 
position of the parties might be seriously affected by such subse- 
quent addition of a party, as for example a plea of set off of the 
original maker might thereby be avoided or the forum might 
-be changed. 

I will next refer to some of the Indian cases in which alterna- 
tions were held to be material. In Oodeychand Boodajt v. Bhaskar 
Fagonnath (5), it was held that the alteration of the rate of 
interest in one of the clauses of a promissory note was a 
material one vitiating the note, although the clause so altered 
was a penal clause to which, even if unaltered, the Court 
would not give effect. The legality or otherwise of the alteration 
may not affect the question, as would appear from the decision 
in Anandjt Visram v. Nariad Spining and Weaving Co. (6), where 
an alteration in the Memorandum of Association of the Co., 
though illegal, was held by the Court to be material. In the 
case of Govindaswam: v. Kuppuswami (7), there was an altera- 
tion in the date of the bond from the 11th to 25th September and 
the Court held the alteration to be material as the time within 
which the plaintiff was entitled to sue has been extended and 
the liability of the defendant affected thereby. The case of 
Gogun Chunder Ghose v. Dhuronidhur Mundul (8), is an autho- 
rity in regard &o'the addition of a party. In that case, to a bond 
originally executed by one of three brothers, the signatures of 
the other two brothers were subsequently forged. The alteration 
was held to be material sufficient to render the document void. 
This decision was followed by the Calcutta High Court in a, 
‘subsequent and recent case Gour Chandra Mas v» Pfasaununa 
' Kumar Chandra (9), already referred to. An alteration in a hypo- 


(1) 11 Mee, and W. 590. (5) I L,R,6 Bom 371. 

(2) 8 A, and]E. 136. (6) L L. 8,2 Bom 451, 

(3)5 E. & B. 88. (7) I. L. R, 12 Mad. 239.- 

(4) 60 MO.-157, . (8) I L. B,-7 Cale 618. ° 


. (9) L L. B. 88.Calo, 818. . 


' * 
* 


Vor, VI)’ ALTERATION IN INST RUMENTS. Bn 
thetation bond was held to be material in Ganga Ram v. Chandan 
Sgh (I) and the suit brought oh the document was dismissed. 

In regard to alteration by the addition of false attestation, 
the first case that we have to notice is Sitaram Krishna v. Daji 
Devaji (2). There it was held that the added attestation, 
though not vaiying the contract, was material in the sense of 
stating a falsehood by way of increasing the apparent evidence 
of the genuineness of the instrument and reference was made 
to Suffell v. Bank of Esleland(3). But the soundness of this deci- 
sion was questioned in later cases, and it may now be taken 
as settled law that an alteration by the addition of forged attesta- 
tion, is not material, as it does not purport to affect the terms of 
the contract between the parties or to embody anything new 
in the document, but only goes to the proof of its execution. 
The Bombay High Court itself in Venkatesh Prabhu v. Baba 
Suraya (4), overruling the y Bombay case above referred td; 
held such an alteration to be so immaterial. The Calcutta High 
Court also has adopted the same view in Mokesh Chundra 
Chatterjee v. Kamini Kumari Dabia (5), dissenting from the 
7 Bombay case. The Madras High Court also, following the 
Calcutta case, has adopted a similar view in Kamayyar v. Shan 
Mugam (6) and Mahomed Vazeerali Khan v. Sree Raja Surya 
Narayana (7). But the question as to what would be the effect 
of the addition in cases where alteration was necessary to give 
validity to the document was left open and in Ramayyar v. 
Shan Mugam (6)above referred to, Handley J. expressly reserved 
his opinion on that question. 

There are however certain cases where alterations would not 
be considered material even though made without consent. The 
insertion of such words as the law would supply or such as are 
altogether inoperative, will not constitute a material alteration 
and the same would be the case if the alteration is made to 
correct a mistake, or supply an omission and jn furtherance of 
the original intention ofthe paities. Thus, when, subsequent to the 
execution ef a policy, the insured inserted some words which 
gave him no power to do anything which he could not have 
done under the policy as it originally stood, the Court held that 
"the instrument “was not vacated (Sanderson v. Symonds) (8). 


In Waugh v. Bussell (9), where in a bond conditioned for pay-. 


ment of {100 the word " hundred" had been accidentally 


(1) L L. R , 4 All. 62. '(5) L L. R, 12 Cale. 38 
(2)1. L. R, 7 Bom. 418. (6) I, L. R., 15 Mad. 70. 

(3) 9 Q. B. D. 501. (7) TX. L J. 838. 

(4) I. L, Rq 15 Bom, 44. 48) 1B. & B. 420, — (9) 5 Taunt, 707, 
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omitted in the second place in which the sum was mentioned, 
its insertion by a stranger waseheld to be immaterial. Where 
in a note intended to be negotiable, the words “or order" had 
been left out by mistake, their subsequent insertion in pursuance 
of the original intention was held not to vitiate the document 
(Kershaw v. Cox) (1). In this connection reference may also 
be made to Dodge v. Pringle (2); Cariss v. Tattersall (3); 
and Aldons v. Cornwall (4). On similar principles, the Bombay 
High Court in Zibamdas Favahirdas, v.» Ganga Ram Mathur- 
das (5, on the authority of Aldons v. Cornwall (4) held the 
alteration to be immaterial as it served only to state explicitly 
what was already implied in the document and what the law 
would infer from it. In Æde v. Kanto Nath (6), an alteration 
made by the plaintiff in the margin in a contract of sale was 
held not material, the view taken by the Court, apparently 
being that the words added were not made to appear as part of 
the instrument, but as a marginal note, and that the instrument 
itself therefore was not' altered. In .4ódoo] Hossern Mulia v. 
Goolam (7) a schedule of property was subsequently added to 
a document. It was held that the addition could not affect the 
document, and was not material, as the property was not within 
its scope. An alteration, to be fatal, must be made without the 
privity of the party to be affected by it. An alteration though 
material, if made with the consent of the party affected has 
been held not to vitiate a document (Louch v. Claye) (8). 
This case was followed and a similar view taken, by the Bombay 
High Court, in /sac Mahomed v. Bat Fatima (9) where there was 
an addition of a new obligor to a document. Again an alteration 
though in a document forming the basis of an action must be 
relevant to the transaction sought to be enforced and not relate 
to a matter foreign to ity In Vena Mana Govindasawmy v. 
Kuppuswami (10), there was an alteration in a contract of sale 
of moveables, by the insertion of a clause regarding a former 
account. The” alteration was held to be immaterial as it in no 
way tended to vary or enlarge the liability under thesale on which 
the suit was based. 

We have next to consider the important question whether 
a material alteration renders an instrument vojd fy /ofo, sovas to. 
justify the Court in ignoring its exiBtence or whether ft can be 
used in evidence for any collateral purpose. The English rule 


(1) 3 Esp. 246, : (6) I. L. R. 8 Cala, 230. 
(2) (1860) 29 L, J »Exch. 115, (7) I. a #0 Bom 304. 
(8) (1841) 2 M. & Gr. 890, (8) 2 Lov. 3 : 
(4) L. B. 3 Q. B. 578. (9) I. L. R. 10 Bom. 487, 


(5) 11 Bom, A, O; R. 203. (10) 8 M, L, J, 209. 
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‘has been held to apply only in cases where the alteyed instrument 


is relied on as the foundation Qf a right sought to be enforced. 
The altered instrument must be the foundation of the plaintiff's 
claim and the source of the defendant's obligation and liability. 
À material alteratiort, therefore, in a written acknowledgment 
of debt, does not render it inoperative, as the acknowledgment 
is merely evidence of a pre-existing liability (Atmaram v. 
Umedaram) (1). An instrument which creates a liability and 
gives rise tb a cause pf action is one thing and a written ac- 
knowledgment of that liability is another. This decision was 
approved and a similar view taken by the Calcutta High Court 
in Harendra Lal Roy Chowdry v. Uma Charan Ghose (2), 
where the facts were similar to those in the Bombay case. 

We thus see that, when the suit is not by reason of, or to 
enforce any obligation arising from, the instrument but is based 
on some antecedent transaction or obligation existing indepeny 
dently of the instrument, the altered document might be used 
in evidence. In Har! of Falmouth v. Roberts (3), a party 
became tenant of a farm from “year to year, and subsequently 
signed an agreement respecting the mode of tillage. The 
action was by the landlord, for not cultivating the lands according 
to the terms of the agreement and the instrument when 
produced contained an erasure and, interlineation of the term 
of years. But the altered instrument was admitted as evidence 
of the stipulation in regard to the mode of tillage. ‘ The rule 
of Law,” said Mr. Baron Parke, “applies where the obligation 
is by reason of the instrument. Here the obligation is by 
reason of the parol contract of the parties, quite independent 
of the subscription of that paper, and arising from the occupation 
of the land upon all the terms of that instrument which are 
applicable to a tenancy from year to year, as to which an alter- 
ation in the term of years is immaterial.” In the case of 
Hutchins v. Scott (4), which was an action for excessive distress, : 
the plaintiff, in order to prove the rent really due, put in the 
agreement for the lease of the house, in which the original 
No. 38, was found to have been altered to 35. The Court held 
that, as the demise was admitted on the record, the altered 
agreement mjfht be given in evidence to show the terms of 
the hoftling. “Ð do not'think," said Lord Abinger “ when the 
case is rightly understood, that the question arises whether an 
alteration. even by the plaintiff ought to avoid the agreement, 
If it does, the .only consequence would be, that it would be 


(1) I. L. È. 85 Bom.618 ` (3) 9 M. & W. 471. 
@) 9 Calo. W, N. 895, © (8M& W. 808 - 
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-impossible for, him to’maintain an action upon it as on a demise; 

but it is quite a different qyestion whether it can be given in 
evidence. lt may be void for the purpose of taking an interest 
under it, but nevertheless admissible to prove a collateral fact.” 
Similarly in Suton v. Toomes (1) an altered promissory note 
was admitted in evidence to show the terms of deposit of money 
for which it had been given. I may also refer to the case of 
Gould y. Coombes (2), where the altered document was admitted 
to prove that the person who stated the accgdunt was the 
principal debtor. ; 

Another class of cases in which the altered document might 
be used is where it is sought to prove-some right to title created 
by or resulting from the instrument paving been executed. There 
is a distinction between the effect of an alteration of an executory 
'contract, such as a covenant to pay a sum of money, and an 
giteration of a contract which ts fully executed, such as a con- 
veyance of land. In the former case, the right sought to be 
enforced is one resting on contract or covenant and not a vested 
interest and in such a case the document can have no future 
Operation after it is altered and the covenant cannot.be proved 
without the instrument. But in the latter case, the title vested 
by the executed instrument remains unaffected by any subse- 
quent alteration, as the alteration does not by itself revest the 
title in the original owner. But even in this case, if the party 
is not proceeding by ejectment to recover the land conveyed, 
but is suing on the covenant for title or other covenants con- 
tained in the deed, the alteration of the deed in a material 
point after its execution would certainly defeat his right to 
recover [Davidson v. Cooper (3)]. It may be useful, in this connec- 
tion to refer to the case of Stewart v. Aston (4), where Lefroy 
C. J. observed: " Alterations by the party will not prevent its 
being offered in evidence for the purpose I have referred, vrz., 
of showing that it did pass an estate at the moment of its 
execution, and Such subsequent alterations, though they will 
have the effect of avoiding the deed as to matter subsequent to 
the title given at its execution, yet will not avoid the deed as 
to the title given at the time of its execution and when it was 
in a perfect state. As to any subsequent rightspas to anything. 
that accrued after the alteration, it ig null vosrd fom the 
"moment it is altered; but looking back to antecedent time it 
“is valid and subsisting and admissible in evidence to show that 


(1) 1 B. & O, 416. (3)13M.& W..843. |. 
(2)10,B,648. . (4) (1858), 8 Ir. O.L R. 38. 
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it did pass an estate." In West v. Stewasd (1), it was held that 
the alteration of a deed of conveyance did not affect the owner- 
ship of the property conveyed. The decision in Agricultural 
Cattle Insurance Co. v. Fitzgerald (2) also proceeded on similar 
principle. In that case there was an alteration in the deed ot 
settlement of the Company by the erasure of the name of a 
shareholder subscribed before that of the defendant, But it 
was held that the deed was available as evidence in an action for 
calls against, the defendant, Lord Campbell, C. J., observing 
“ This is not an action on the deed, but upon the Act of Parlia- 
ment which renders the defendant liable to be sued in this 
form (debt) if he was a shareholder when the calls were made. 
His execution of the deed shows that he was then a shareholder ; 
and the erasing ofthe name of another shareholder, rightfully 
or wrongfully, could not divest from the defendant the shares 
which he before held." 

The principle above stated; was applied by the Madras Higlf 
Court to the case of a mortgage in Ramaswamy Konan v. Chinna 
Bavant (3). In that case there was an alteration in the date 
of a hypothecation bond so as to bring the personal remedy 
within the period of limitation. The suit was to recover the 
balance of the bond debt from the defendants personally, and 
by the sale of the hypothecated property. It was held by the 
Court, relying on the authority of Davidsen v. Cooper (4), that the 
execution of the instrument created a charge on the property, 
Which the subsequent alteration did not destroy and a decree 
was therefore passed against the property. 'The exact frame of 
the plaint in this case does not appear from the report, and, 
according to later cases, the decision could only be upheld if 
the suit was not based on the altered document. In an analogous 
case before the Allahabad High Court in Ganga Ram v. Chandan 
Singh (5), already referred to, the suit brought on an altered 
hypothecation bond was dismissed. The question whether the 
plaintiff might not recover his money debt due on the bond 
was not considered and the Court contended itself with rejecting 
the bond “as evidence of the hypothecation. But in æ Full 
Bench case of the same Court in Mangal Sen v. Shankar 
Shat (6) where also there was an alteration in the mortgage 
“bond similar fo that in Ganga Ram v. Chandan Singh (5), Stanley 


C. J. and Banerji J. (Aikman J. dissenting) took an opposite. 


(1) (1846) I4 M. & MY, 47, . (4) 18 M, & W. 848. 
(2) 16 Q B. 432 at 441. (5) I. L. R. 4 AR. 62. 
(3) 3 Mad H. C. R. 2427, |, (6) I. L. R. 25 All. 580 
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view:and héld on the authority of Davidson v. Cooper (1) and the’ 
other English'authorities that the instrument was admissible 
in evidence to show the mortgage right “which passed under it. 
The suit in this case was not brought on the altered document, 
which was produced by the prior mortgagee.as a defendant in a 
suit at the instance of the puisne mortgagee ; Ganga Ram v 
Chandan (2) was distinguished on the ground that in that case 
the obligee himself sought to enforce the claim on the altered 
bond, whereas in the present case the mortgagee came into 
Court at the instance of the plaintiff to protect his interest. 
Stanley C. J. observéd : “It is one thing for the Court to refuse 
its aid to a fraudulent plaintiff, and „another thing to direct 
the sale of property in which a defendant (prior mortgagee) 
has an interest without compensating him for such interest, 
because on production of his title deed it is found to have been 
tampered with.” Aikman J. dissented from the view of the 
majority, being of opinion that thé rule in regard to alterations 
applied equally to the case of the defendant and that Lord 
Abinger's observations in Davedson v. Cooper (1) might apply to 
the case of sales where property is conveyed absolutely but not to 
mortgages where a lien only is created. 

The Question came up for decision before the Madras High 
Court again in the Full Bench case of Christacharls v. 
Karibasayya (3). That’ was a suit on a mortgage bond and there 
was a material alteration in it by doubling the rate of interest 
and by inserting a. condition making the whole sum payable in 
default of payment of any instalment. All the five Judges who 
constituted the Full Bench were unanimously of opinion that the 
suit as framed should be dismissed. Mr. Justice Kernan, then 
Offg. C. J. and Muthusawmy Aiyar J. held that the 3 M. H. C. R. 
case was rightly decided 1n conformity with the Law of England 
and were of opinion that the suit brought on the instrument in 

eits altered state and not founded on the debt created by or result- 
"ing from the execution of the instrument as it originally stood, 
must fail. Mr. Kernan C. J. expressed the opinion that the suit 
ig Ramaswamy Konan's case was considered by the High Court 
to have been founded not on the instrument as altered but on the 
"debt created by it. Hutchins J. was of opinion that as the alter- . 
ation in question had been made before registifition, th*re was 
no valid mortgage at all at -any time, the real.contract not 
. ' having been registered. It was his Sa oe opinion that if the 


(1) 18 M & W. 843. (2) L L.B,4 AIL 62. 
(8) L L. B. 9 Mad, 899, 
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alteration had been made after registration. a mortgage interest 


would have become vested in the plaintiff directly the instrument 

had betn registered and -if the plaint could have been amended 

a-decree might have been given for the first instalment against 

the mortgaged property. Tothis extent the doctrine Jaid down 

in Ramasawmy Konan's case was considered correct. His Lord- 

ship observed as follows on the question of its correctness in other. 
respects. “The actual decree in that case was against the mort- 

gaged propesty only, and if it is open to any objection, it is only 

that it departed from the strict rule of pleading, or in other words, 

that it gave relief upon a right which had become vested, 
although the suit was apparently framed on the bond which had 

been fraudulently altered.” Parker J. hesitated to lay down 

that the doctrine of Lord Abinger in Davidson v. Cooper (1) could 

he pushed so far as to allow a plaintiff to recover on a conveyance 
altered by himself in a material part, when the document must 

necessarily be proved to enable him to succeed at all. Mr. J ustice 

Handley was of the same opinion and considered that Ramas+ 
wamy Konan's case, in so far as i$ decided that the altered bonds 

might be used as evidence of the debt between the parties in a 

suit framed on the altered bond was not good law and should 

not be followed. 

In so far as Ramasawmy Konans caseis unaffected by the 
above Full Bench decision, it has been followed in a recent case 
by the Madras High Court in Subramanta Iyer v. Krishna (2), 
where the suit was on a Mortgage bond materially altered. Sir 
Subramania lyer Offg. C. J. considered that the suit was not 
necessarily based on the altered document and held that the 
plaintiff was not seeking to enforce a right resting on contract 
or covenant, but one arising by operation of law with reference 
to a vested interest created by the instrument having been exe- 
cuted. Moore J. concurred with the Offg. C. J., whereas O'Farell 
J. dissented from the view and considered that the suit was not 
based on the transferred right but on the altered document and g 
held that the suit should be dismissed. The rule was applied 
to the casê of a will by the Madras High Court in Parathma v, 
Rama Chandra (3). There, C, on the strength of her husband’s 
, will sold certajn land to R. After the sale, certain forged attesta- 
tions were gddedyo the will. Ina suit to recover the property. 
from R, he relied on the will produced by the other defendants. 
The party suing was not the person claiming under the will and 

(1) 13 M, & W. 348, (2) L L. E. 28, Mad, 137. 

207 9 (3) I. L, BR, 7 Mad, 302. 
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R, who relied on it,was not the devisee but a purchaser. 


Their Lordships Kendusley and Muthusawmy Aiyyar JJ. follow- 
ing Ramasawmy Konan's case and Lord Abinger’s observation 
in Davidson v. Cooper, (1) held that the right to alienate at pleasure 
which had accrued to C. from the execution, of the will and the 
testator’s death could not be taken away by the subsequent 
alteration. 

As we have seen, the English rule would apply and a 
material alteration will be a bar to the plaintiff's claim, if the 
right sought to be enforced is one vesting on contract or covenant 
and the obligation is by. reason of the instrument. Suits for 
bond debts based on altered instruments may be mentioned as 
an illustration of this class of cases. In such cases, as also 
where the instrument is the only mode of proof prescribed by 
legislative enactment, such as the Statute of Frauds (PoweZ v. 
Drett (2), the altered instrument cannot be made the basis of the 
claim or be used as evidence of thé right or obligation. It is also 
well settled that when a claim based on an instrument in its 
altered state fails on that acceunt, the party cannot be allowed 
subsequently to amend his case so as to succeed on the basis of the 
original consideration or on the document in its original state. 
In Gour Chandra Dos v. Prasanna Kumar Chandra (3), already 
referred to, the suit was for money on a bond it its altered state, 
It was contended that thé plaintiff was entitled to succeed on the 
original consideration and rely on the altered deed as an 
acknowledgment. But the amendment: was refused, the Court 
observing : “ But although we may hold, that in the absence of 
fraud, the instrument only and not the original debt is destroyed 
where a party has voluntarily and fraudulently altered and has 
thus destroyed the evidence of his debt, there is no reason why 
he should be allowed to fall back upon the original consideration 
and establish it by evidence, which he himself has destroyed.” 

+ The same view was also adopted by the Madras and Allahabad 
High Courts respectively in Christacharlu v. Karibasayya (4) and 
Ganga Ramy. Chandan Singh (5), already cited. But a party may 
he entitled to relief on the instrument in its original condition, if 
there should be a separate count which does not refer to the 

' instrument in its altered condition as the cause of the obligation , 


sought to be enforced. . f . œ 
' (1) 13 M.& W. 3483. (3) I. L. B. 83 Ople. 812. 
(2) 15 East 99, * (4) I. L. R. 9 Mad. 802. 
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On a consideration of the authorities above discussed, we find 


that the following propositions are deducible therefrom, viz — 


(1) Where a right, title or legal character is created and 
becomes a vested interest from the instrument having been execu- 
ted, such right or title will not be affected by any subsequent 
alteration, and the document may be used in proof of the crea- 
tion or extent of the right. But even in such a case, the suit 
must be based on the vested right and not on the altered 
document, ' e 

(2) Where the suit is based on some antecedent transaction 
or to enfore an obligation which existed prior to the execution 
of the instrument, the altered document may be used in proof 
of the nature and extent of the obligation. 

(3) Where the obligation sought to be enforced is by reason 
of the instrument or is one vesting on contract or convenant, 
and also where the instrument furnishes the only legal proof ef 
the transaction sought to be enforced, the altered instrument 
cannot be used or made the basis of the claim. 


S. VAIDYANATHA IYER, B.A.B.L., 
( Cuddalore, N. T.) 


THE LATE 
BABOO SREENATH DASS. 


We deeply mourn the death of Baboo Sreenath Dass, one 
of the most distinguished members of the Vakil Bar of the 
Calcutta High Court, which melancholy event took place at his 
residence at Calcutta on the 13th September last. His wasa 
brilliant record of successful career of fifty years at the Bar, 
and on his retirement from the profession at the ripe age of 
77, the Vakils’ Association celebrated the jubilee of his practice 
as a vakilin April 1906. In his retirement, he enjoyed a sound 
health which, however, all on a sudden broke down in July last,” 
and he became a victim to that fell disease, dtabetes, in its acute 
form. We had the honour of having him as a member of out 
Editorial* Committee, and to us the loss is a keen one. Tn him 
was combined in a remarkable degree, the high qualities of the. 
head and the heart, and it will take many years before his place ` 
amongst us can e filled up by another of his stamp, if it can 
ever be filled up at all. We had the pleasure of publishing a 
very faithful and life-like portrait of Baboo Sreenath together 
with a brief sketch of his life and career, in this Journal, 
Vol. IV, P. 1974 : 
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On the re- opening of the High Court on the 11th Koranie 
last, Maulavi “Mahomed Yusuff, Khan Bahadur, mentioned this 


.sad incident in the Court of the Hon’ble the Chief justice, and 


his Lordship the Hon'ble the Chief Justice in ‘reply said, 
that he was very sorry to hear of the death of his friend Babu 
Sreenath Dass. He did not notice it, being away in England. He 
knew him very well. He remembered a few days before he left, 
he met him when he was driving in his carriage in the Strand, 
and had along conversation with him. He then found him hale 
and hearty. His Lordship was pleased to add that Babu Sreenath 
wasa man for whom he had the highest respect. He was 
a great lawyer. He always conducted his cases with ad- 
mirable impartiality. He was always fair to his adversary. As 
he died full of years, honoured and respected by all, in one 
sense there was not much to complain of in relation to his loss. 
But his loss was certainly a loss to the profession. 

* The deceased gentleman has left a large family and numerous 
friends to mourn his loss We offer our sincere condolence to 
the bereaved family. ə 


CONSTITUTION OF THE HIGH COURT BENCHES. 
From the 18th November, 1907. 





Maclean, C.J., Harington & Fletcher JJ.—Appeals 
from Original Side and Privy Council Dept. 

Rampini & Sharfuddin JJ.— Criminal Business, 

Brett & Holmwood JJ,— Presidency and Patna Groups. 

Mitra & Oaspersz JJ.—Burdwan and Rajshahi Groups. 

Geidt J.— Second Appeals up to the value of Rs. 1,000. 

Stephen, Woodroffe & Chitty JJ.—Original Side. 





We regret very much that the Hon'ble Mr. Justice 
Mookerjee has not been able to join the Court on agcount of 
ill-health. His Lordship, we understand, has applied for one 
, month's leave. We hope the learned Judge will soon be restored 
to health and be able to resume his duties, Pi ^ : 
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WAKÉ DEOISIONS OF CIVIL COURTS. 


i * 
ARE CIVIL COURT JUDGES, KAZYS AND MOOFTYS, 


VALUE OF THEIR DECISIONS ON MAHOMEDAN 
LAW QUESTIONS. 
: 


Note sy MOULVY MAHAMED Yusoor Kuan Banapoon, PLEADER 
Hien Court, CAnLcUTTA.—On the question— What value as authority, 
could be attached to tht recent decisions of the Privy Courcil (espe- 
cially those noted in the margin) deciding Wakf cases, upon a view 
which, might at present be assümed, as always contended for by me, 
to be one not only unsupported by the Mahomedan Law, but in the 
very teeth ef tho Mahomedan Law: or, in other words, "whats, the 
effect as authority of a decision of the Civil Court whether high or 
low which proceeds on an erroneous view of the Mahomedan Law. 


SYNOPSIS OF ARGUMENT. 


1. The consideration of the amendment of the Civil Procedure 
Code happens to take place simultaneously with that ofa Mahg 
medan petition presented by me to the Government complaining ^ 

. * * * 
against the correctness of the law relating to the validity of Maho- 


"medan Wakfs as recently laid down by the,Privy Council. | 


9. The questions, in connection with the amendment of the 
Civil Procedure Code, as bearing on the law of Waki, are these : 


L—What is the effect of an erroneous decision of the Civil 
Court, on & question of Mahomedan’ “Law, in cases 
arising subsequent to such decision. Is it binding in 
subsequent cases or not P If so, why? If not, why 
nob ? A 

II.—Is there any difference between such an erroneous dedision 
of a Moonsiff, a Sub-Judge, High Court or Privy Council 
in regard to its binding effect. Ifso, why? If not, 

- . why not. EN TP 
cision being a binding authority in8 


fs ¿he idea of a de 
T i ° pee case, one tvhich arises naturally, a6 a self 
( 4  eyidenb or axiomatic proposition ; what is the origin of 
T the idea ; does it apply generally to all systems, of law P, 


e *. 
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‘Ie not that idea based on a presumption in favor ‘of thé 
infalibikity of a particular court, and, therefore, applies 
-to that court and also to inferior Courts. If so, shquld 
not tie application of the rule cease when the principle 
of it ceases to be applicable, and when the presumption 
gets rebutted. Who are bound by the presumption ; and 
why P Does the presumption apply to the Mahomedan 
Law which is believed to be divine in its origin. 


XV.—Assuming that the Privy Council rulings have erroneously 
laid down the law of Wakf, whether, or not it is expe- « 
‘dient to provide for the mistake in the Civil Procedure 
Code restricting their operation either as MHes-judicata 
Or as evidence in a salt not inter-partes. 
8. The Privy Council decisions are not in accordance with the 
Mahomedan Law: becauso,— 


girstly.—The Mahomedan Law is ear-marked'to be'the'view 
ef Aboo Hunifa or Yusoof or Mahomed or Zoofur or Hussun as will 
-Appear subsequently. 

Secondly.— Although the Privy Council and other Judges in- 

cluding Munsiffs do come within the definition of a Kazy 

‘according to the Mahomedan Law, still they do not come 

i within the definition of & Moofty who must be & Maho- 

medan, and must declare the Law to the Kazy if the 
latter is a Non-Mahomedan Officer of the Government. 


Thirdly.—Even if a Mahomedan Moofty had laid down the 
Jaw of Wakf in the manner laid down by the Privy 
Council viz., in contravention of the first sub-paragraph 
to the paragraph 3, the Moofty’s decision would have 
been fit to be set aside, and incapable of being enforced, 
much less could, it form a precedent for subsequent 
Cases. 


#. The authority of Precedents was nil before 1818. See page 
IV Morley’s Introduction to his Digest, Vol. I. 


5. The Legislature generally, if not always, deals with decided 
cases in two*ways ; either it accepts the law therein laid down and 
codifies it, if the law is correctly laid down; or if the decision is 
wrong, then the Legislature over-rules it. € 

6. The Privy Council decisions are contlusively/ proved to be 
wrong’ as not being in conformity with the old Regulations’ and also 
from a notice of those Regulations in Harrington's Avglysis and in 
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Cobrookele’s Digest. The forme: poings out the place Kon which ¢ 
to get the Mahomedan Law: A translation of certainfabstracts from- 
the Doorool Mokhtar, made by me and here-with annexed, also goes 

to shew. ‘that the Privy Council is wrong formally on the face of’ 
the decisions on account of the omission to state- the source from. 

which their law is divided; whereas ‘their error. on the merits of-' 
the law questions is shewn in.the Wakf memorial to Government: 


alluded to above. 


a 7. Act XT of 1884 (QG. Œ) entitled “Hindoo and Mahomedan- 
Law Officers,” which repealed Regulation IV of 1798, Sec. 15, was 
I venture to submit ultra vires of the Legislature; and even if not’ 
so, the: result, ao far as the binding effécb of the Privy Council 
decisions is c8mcerned is the-same, ms, when & subsequent case 
arises and the decision of the Privy Council is cited, the Judge in 
the subsequent case is bound to take the-law from the source con- 
templated by the Regulation and’ described above in paragraph 3 
sub-paragraph 1. The only difference is that after Act XI of” 
1864, the Judge may not take what Aboo Huneefa and others say: 
from: the Moofty, but he must enlarge: the sphere of his studies so. 

. && to become a Moojtahud ora learned Mahomedam Lawyer. Ths. 
a&bolitiom'of the Kazys and Mooftys does not let in Story’s Equity. 
Jurisprudence : .but* the authority on- which a Mahomedan camem 
is to-be decided remains where ite was before as declared: by the 
Regulations and the- Civil Courts Act in spite ef the repeal of the: 
Regulation and the inactment of Act XI of 1864.. 


8. In-April 1766—Lord Clive was appointed Dewan, (Morloy's. 
Introduction, page XX XII). Nizamnut and Dewany Adalut were both 
exercised by British Government. (Do. page XXXIV): Report of 
Warren Hastings with regard to administration of justice: detailed. 
&ocounts of Mahomedan Law Courts. * 


9: (Morley's Introduction; page XXXV. Colebrorkes "Digest. 
page7: Hhrington's Vol I, page 67) Moofussil Dewany Adalat or 
Provincial Courts for Oivil Justice, Inheritance: Marriage: Caste. 
Dewang Sudder Adalat assisted by Native offices: 1772. 


IO. (Morley Introduction, page X XXVI). Proposed by Warren 
Hastings4Ma&homedans were entitled to their own laws of inheri- 


tanc®, mariae, caste and religious nsages. 

— 311 €Morley’s Introduction, page XXXIX.) Sir Elijah Impey's 
Regulation ir 1780. (See also Colebrorkes Digest, page 14 and 19. 
paragraph 2 27. » : e 
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12. (Morleyts Indroduetion, page XCVIIL) Law ane 


in Courts of the Eas? India Company, Mahomedan Civil Law (Do, in 
E page CLIV.) : 


18. (Morley's Indroduction, pago CLXIX.) Warren Hastings 
plan adopted in, 1772: 23rd Rule reserved their laws to Natives. 
Moulvies should “attend Courts io expound law and to assist in passing 

` decrees. Incorporated in Regulation I ‘of 1780, Sectiom 27. Koran 
with respect to Mahomedans. Regulation VI of 1781, with “ Succes- 
sion.” 21 George ILL, ch. 70, laws and usages of Malfomedans 
and Gentoos: Section 18 regard is to be had to the civil 
and religious usages of the natives Gentoos: Malomedans (Do. 
CLXXIX) Sir Erskine Perry—Koran in the Charter includes laws 
and usages: (Do. OLXXX). Wisdom of allowing mative usages. 
Warren Hastings on preservation of Native laws—well digested 
code—Sir William Jones. 


14, Harington Volume I, page 7— Written laws in force when 
these provinces were acquired by the Company—1765--Mahomedans 
and Hindoos were in possession of their respectivo written laws: 
British did not retain English lawa: Do. page 67—Judicial plan of 
1772; the Mahomedan officers are required to expound the law of 
éheir persuasion and Judges to be guided by their exposition: if accuracy 

m™“frdoubted, then the Judge is to obtain further exposition from the 
Law Officers of the Superior Courts *  * Á* œ Transla- 
tions of books made under encouragement of the British Govern- 
ment have enabled Judges of Civil Courts to inform themselves and 
to investigate the exposition of native Law Officers. This salntary 
examination and control will be more efficient under the means of 
College Fort William to study Arabic, page 73. A Judge isto draw 
up 8 case for the Law Officers. 


15. The Regulations which carried out the beneficiert intem- 
tions of the Government were Regulation IV of 1798, Section 15, which 
laid down that the substantive law to govern the Mahomedans was the 
Mahómedan Law : Regulation XII of 1798. provided for the appoint- 
ment of the Law Officers—See Sections 8, 4 and 5. ; 


* 

16. Where waa the repositary of the Laws of the Mahomedans 
from, which the Moofty was to imbibe and expound. So far as the 
the Civil Law was concerned, there need not be much apxiety, ag the 
Moofty versed in Mahomedan Law, knew “well wifere to find the 
ru]es to be practically applied to particular cases: but the Mahomedan 
"Crimingl Law as expounded by the Mooftys had not giwen satisfaction, 
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Regulation IX of 1793 shews that on the 3rd December 1790 the 
Governor General made rules for Courts of Circuit, assisted by 
natives versed in the Mahomedan Law, &nd sections 97 and 38 refer 
to the Kazys; séction 50 refers to the doctrines of Yusoof and 
Mohamed in matters criminal and section 52 requires the Judge to 
refer all questions to the Kazy and Mooffy. The Mahomedan 
Criminal Law gave no satisfaction at all as appears from the old 
authorities. However, I find at page 223 in Volume I of Harington’s 
Analysis as “ Second Part; section 1 Mahomedan Criminal Law.” 
Although the heading MES only ot the Crimiral Law, still isas- 
much as in Mahomedan works both the Civil and the Criminal Laws 
go hand in hand, therefore the,“ Second Part" poiuts out where and 
how the Civil as also the Criminal Law isto be found. After 
having dealt with the Koran at page 223. Harington at page 229 gives 
& copious extract from the Futawai Alumgeery dealing with that 
portion of the Law which shews how the Kazy or Moofty was to be 
guided in giving his Fatwa, and *whence he was to take the 
Law. This extract is from a portion of the work which deals with 
“ order of authorities " from the Chapter or Book entitled the Duties 
of the Kazy in the Futawai Alumgeery. Therefore reading to- 
gether the Regulations referred to in paragraph 15 with this quota- 
tion from the Futawai Alumgeery, it is quite clear that the sub- 
stantive Mahomedan Law, which was to be administered by the two 
Regulations was also indicated and'equafly authoritatively pointed 
out. Therefore when the offices of Kazy and Moofty were abolished 
by Act XI of 1864 and both functions, viz., that of the Judge and the 
Moofty came to be amalgated inthe same person, was it not also 
enacted that under the new constitution the judge is to avail him- 
self of the same source which the Moofty of old was bound to refer 
to in order to find out the Law. How does it follow that another 
source unspecified in the Act came to be open to the judge and that 
the old source became dried up or was closed against him. 


17. But even if there was no implication which imported the 


Fatawai Alumgery in Regulation IV of 1793, the effec} of this and 
the other Regulation is the same, viz, when they provide for the 
application of substantive Mahomedan Law, they also enact that the 
substantive Mahomedan Law must be taken as pointed out in that 
verf Law, and inajtnuoh as the substantive Mahomedan Law to be 
found in al? the Mahomedan e works referred to by Harrington do 
contain the same provision as in the extract given by Harrington 
from the Futawai Alumgery, therefore the enactment comes to this 
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that the Mahouredaw Law as expounded in Mahomedan jan Books: 
should and must be applied. Therefore (as shewn in Harrington” 
page 241 for instance) the graduated stale consisting of views of Aboo 

Huneefa then of so and so, then of so and so, and so forth, must 

apply. Any decision which violates this rule evolves the Mahomedan 

Law not from the sotrce pointed out in the Mahomedan Law works 

but from the mind and learning of the judge, in 18 no’ decision at 

all, and must be treated ag a nullity. 


18. The extract translated in Hayrington’s Ahalysis, Vol. I, is: 
only a portion of a Chapter dealing with the Kazy Law: I have- 
translated other extracts also to present a more complete view of the: 
subject: so that the action taken by the Government in the early years 
in regard to the constitution of the Civil Coupts was in total accord 
with this law. My translation is from the Doorool Mokhtar aud 
Rudool Mohhtar, which are more up-to-date. Everything was right 
: at the beginning, but the error has crept in subsequently. 


19. Another and more important and a more complicated 
question arises and that is this who according to Mahomedan Law 
is entitled to hold the post of à Kazy and of a Moofty. From the 
Doorool Mukhtar as my translation shews it is necessary that both: 
should be Mahomedans: but as regards them there are some things 
which are necessary for one but which are nòt necessary for the: 
other. lt is quite clear that in the days of the Hast India Company 
the judges were covenanted servants who were non Mahomedans : tho 
judges took the places of Kazys who as distinguished from the Mooftys. 
are persons who carry out and give effect to the law expounded by- 
ihe Mooftys: therefore under the East India Co’s Government which 
introduced and preserved the Mahomedan: Law a Non-Mahomedan 
was a fit person to hold the office of Kazy. But that Govern- 
ment by associating the Moeftys. with the Judges accepted that 
portion of the Mahomedan Law which lays down that the. expounder 
of the Law—the Moofty must be a Mahomedan for whom a form of 
oath was provided. There has been no instance of a Moofty being a 
Hindu, or of, à Pundit being a Mahomedan. The Mahomedan Law 
_ on this point is express and provides for all details. In she Mahomedan 
times there was a Zimmee Kazy for Hindoos and his place in British 
times was taken by a Hindoo Pundit. So also in Mahomedan times 
there was a Mahomedan Kazy whose place, ip British, limes, was 
taken bya Mahomedan Moofty. The questfon is whether regard 
~ being had to the provisions of the Mahommedan Law on the subject, 

it is not always necessary that the expounder of the Maghomedamr 
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Law shdhld be & Mahomedan associated with the Judge. H i 
ds so as the titinexed translation shews, then all fleoisions on 
Mahomedan. Law questions passed after Act 11 of 1864 are illegal and 
the decision of the P. O. on wakf cases are of no authority. 


20, Another peculiarity of the Mahomedan Law, which. shews 
‘that the association of the Moofty is absolutelp b ecesaary is that the 
validity of the decree of a Kazy depends on whether the Moofty 
who expounded the Law was of a particular sect ois, Hanifite or 
‘Shafeite or so forbh. Generally speaking the inhabitants of India 
are Hanifites and therefore a Hanifee Moofty would be able to give 
a binding Futwa buta Fntwa given by a Kazy coutmary to his own 
faith was not at all binding. , 


21. The P. C. dectsion on the [question of wakf not being ac- 
cording to the law of any of the 4 sects but being an innovation and 
having proceeded on their Lordships idea of fitness of things in a 
way which is repungnant to the iustincts of Mahomedan Law, the e 
game is what is called by Mahomedan Law batil or void: there are 
only four schools or sects the doctrines of which the Kazy is bound to 
adopt; a fifth view has no place in Mah’medan Law. 


22. Therefore shortly stated my points are these :— i 


L— What is secured to the Mahomedans is Mahomedan ` 
Law, not vaguely so as jo include any thing and 
every thing, but Mahomedan Law as laid down 
by Aboo Haneefa or Yusoof and Mohamed and 
Husson and Zufar: as already noticed the Privy 
Council decisions do not take their Mahomedan 
Law from those sources therefore they are in 
contravention of law. 


II.—The mode in which the exposition of the Mahomedan, 
Law is to be accepted by the judge is as through 
the Moofty or by means of consultation: this 
mode was not adopted by the.Courts in the 
Wakf cases and therefore their expoBition of the 

e —_ law isa nullity. ° 


II.—A. precedent or ruling whether right or wrong is no 
. ,'anthority ; ; and in every case the authority must 
* . be daken directly and as first handed from the 
e original source instead of through a ruling or ,' 
decision, second-handed. 
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: IV.—The Privy Council Judges not being of the Hanifite 
religion their decree is a nullity whether it ip 

wrong ‘or right. 


V.—The Privy Council decisions are contrary ‘to what is 
laid down in Haringhton Volume I, page 230, 
* He is nob authorised to reject the whole of 
those opinions and adopt a judgment of his own 
altogether novel. For the companions have 
agreed upon this peint, that although they may 

_ differ from each other, it is not lawful to insti- 
tute new doctrines at variance with the whole 
of them." The Privy Council has done so in 
holding that a major portion should be devoted 
for charitable purposes. This is a “novel” 
view at variance with the doctrine of the whole 
of them.” 


23. Haringtons Analysis volume I, page 295. “It has been al. 
ready observed that the British dominion in India is considered to 
form part of a Musalman Empire from the nominal acknowledgement 
of the King of Delhi in whose name the coin is struck, as well as 
from the Administration of Masulman Law and the appointment of 
Kazee’s in execution of it, * * *” The territory of the East India 
Company is considered-to be Darool Islam (as contradistinguished from 
Darool Hurub)'. 


Do. page 67. The Mohamedan and Hindoo Law Officers, attached 
to the several Civil Courts, are required to expound the law of their 
respective persuasions and the judges are directed to be guided by 
their exposition, in all cases wherein they may -have no reason to 
doubt the accuracy of it. * * * Provision for a further exposi- 
tion from the law officers of the Superior Courts * * * 


Do. page 231 (shewing how the exposition of law referred to at 
page 67 is based) Moheet. “Ifthe concurrent opinion of the com- 
panions be not found in any case, which their followers may have 
agreed upon, the Kazy must be guided by the latter. Should there be 
a difference in opinion * * * æ» If however none of authorities 
referred to be forthcoming and the Kazy bea qualified priest (Ahl- 
ool-Ijtihad, literally & person capable of disqisitiof) he may consider 
*.* * * But if he be not a qualified epersors lef him take the 
legal opinion of others who are versed in law and ‘decide in conformity 
thereto, He should in no case give Judgment , without knowledge of 
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the law, and rhould never be ashamed to ask e questions “for iuforma- 
tion “and advice. It is further requisite that the Kazy attend to two 
rules, fitst that when the three Imams (Aboo Haneefa, Yusoof and 
Mohamad) all agree, ho is not at liberty to devihte from their joint 
opinion upon his own judgment; secondly when the three Imams 
differ, Abdullah Ibn--Moobaruk says, the Kazy’s sentente is to be 
given according to the opinion of 'Áboo Haneefa because * * * 


If no precedent® be found from Aboo Haneefa and his disciples, 
and the cases have been determined by subsequent lawyers, the Kazy 
is to abide by the judgment of the latter unless * * * * 

Do. pags 232. In thecommentary of the Tahavee it is stated 
that if the Kazy pass sentence on his own judgment in opposition to 
the manifest letter of ‘the law such sentence is not valid * * # ” 


Do. page 219. Shewa that there was a time when the general 
duties of the Kazy changed “with an exception to the law officers 
attached to the Civil and Criminal Courts.” : 

See Regulation 9 of 1793, Section L. On trials for murder, the 
Law Officers shall deliver their Futwah or law opinions on the case 
according to the doctrines of Yasoofand Mohamed. 


Norse.—The Criminh! Law was subsequently modified. So that 
the presont law is contained in the Penal Code, but the Civil Law is 
the same as it was in 1793 and before that. 


94. Tr. The reasons for the rules laid down in the numerous law 
books are never given in those books ; and therofore some difficulty 
arises in the appreciation and application of the rules. Ia my opinion 
the reason for the rules laid down the. chapter on Kazy are to be 
found in the General Rules to be found ‘in works of jurisprudence. 
Assuming that what I havo written in 2 Cal, L. J. page 149n, Appen- 
dix A, see page loon on Tint and Subub, is correct, goa step fur- 
ther and submitas follows :—W hen an obligation arises, a command 
emanates from God. for the fulfilment of that oblication ; the external 
signs which shew (1) the existence of the command and (2) its, 
nature are to be found in the facts which have transpired in the» 
particular case and have given rise to the obligation.» How do those 
facts shew Phat the cemmand is. Here comes the difference ketween 
the west and east. According to the western ideas a study of thd 
rples of morality and political economy, endow the mind with. 
knowledge of prinsiples which lead it to the conclusion that as two 
and two make | four, so when a person sells to another the latter is 


# This must not be mjxed up with judicial decisions of the Civil Oourts, 
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‘to pay the price: in Mohamedan Law after a sale has been compfeted, 
‘there is & command from God to pay the price ; the question in*each 
case is to know the command : in éther systems the facts give rise 
to obligation as a matter of course ; in Mahomedan Law the facts, give 
rise to command from God, and that command leads to an obliga- 
tion : the reason of the intermediary idea of the nature of a command 
is that.every thing owes its exidtencefto the will of God ; so also the 
obligation’ to pay. In the case of sale for instance the tommand is 
easy of solution and interpretation. Suppose certain words are 
pronounced calculated to«cause divorse. Whether they cause one or 
three divorces could -not be ascertained exeept by rules to be learnt 
by a deep and careful study of the principles of the Mohamedan Law ' 
The Moofty’s duty is to interpret and find out.the intermediate com- 
mand from God. The four sects have laid down rules which are 
conclusive of all questions on the interpretation of the command. 
Amongst themselves they exhaust the subject and each is right ; and 
it? other three rivals admit the correctness of tho others from 
their respect points of view. Hac. of them says that a fifth mode is 
not open to the world. The Moofty must interpret the command by 
rules to be found in one of the four systems, He must belong to one 
‘of the four. Here will be found the reason "why ihe Moofty must 
decide according to the tenets of his own pattioular sect, the principles 
of which a lone are binding on his conscience. His duty is not to give 
a command for the first timp Sut to find out Gods command in the 
case and promulgate it. The Kazy's duty is to carry into effect 
what has been promulgated by the Moofty. Both functions no doubt 
might be combined in one. The principle being that the idea of the 
welfare of thet society has no place in the system but that {the 
object ia always to find the command which has already emanated 
from God : some rules in the book of Kazy will be susceptible of being 
understood on the principle set out in this paragraph. But obviously 
there is some difference between the idea that God's command must 
ebe found out and the idea that in the interest of the society, a human 

“command must be made in accordance with human rules. 
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29. Morley page COLX XX VIII:—4A Persian transtation of the 
of the Book on Tazirat from the Door-rool Mookhtar was made by 


order of Mr. Haringtou and printed and published at Calutta in 1813. 


Do. page CCOLX X XIX.—A translation into Peystgn of the Books 
on Jinyat and Hoodood from the Fatwei Alumgiry was “made by 
order of the Council of the College at Fort William at Caloutta and 
and was published in the year 1813. | 
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99. Morley, Pago COLXVIIL The same mótiye which dictated’ 
the compilation of the Hindu. Code induced Waren Hastings to' 
recommend that a translation should be made into English of the 
Hidaya ; and’accordingly Mr. Hamilton undertook the task: Unfor- 
tunately, however, it was suggested by the Mahomedan lgwyers, who ` 
were consulted on the occasion, that ina#much as the idiom of the: 
author was particularly close and obscure a Persion version should 
be first wade “under the inspection of some of their most intelli- 
gent doctors, which would answer the double purpose of clearing up 
the ambignities of the text, and by being introduced into practice, of 
furnishing the native judge of the Courts with'& more familiar guide 
and a more instructive pregeptor, than books written in a language of | 
which few of them have opportunities of attaining & competent 
knowledge." This was accordingly done and from the Persion trans- 
lation, Mr. Hamilton executed an English version, which is thus 
rendered less to be depended on, than if ib had been made from the- 
original Arabic .without adding in any dégree to its intelligibility. 

27. In I2 W R. 345 Markbyj says. 

“ Translation by Mr. Ferron, printed by the French Govern- 
mentis a model in my,opiuion of what a Goverument onght to do- 
for the laws of a country which it professes to administer :” (see: 
Morley Page CCXCIV). A good abstract of Mahomedan Law is to: 
be found in vol 2 page 81.—Journal of the Royal Asiatic Society : 
Page ©CXCV.—Minutes of Evidence .t&Ken before the Judicial 
Committee of the House of Commons in 1882; Of the works by 
Europeans that have appeared on the continent treating of Maho- 
medan Law, d&c., &o., &c. 

28 If a suggestion might Be permitted, the interest which’ 
Warren Hastings:and others used to’ take should be revived. The 
Hedaya has been translated but generally the English knowing world 
are none the wiser in regard to their knowledge of the Mahomedar 
Law. Hamilton does translate the portion of the Hedaya; where it is 
stated that the law must come from: Aboo Haneefa and so forth: but 
the attention of the Privy Council and all the lawyers in Englaut 
was not drawn to the passage ; so that the-Privy Council in the Wakt 
cases thonfht that they might draw upon their own ideas of frtnoss 
of things Mahomedan ; and without adopting the course pr escribed' in 
athe works, riz. „con sultation their Lordships put certain questions to 
those who were Present “io whieh no answer was given.” The fact ig 
that the Hedaya which Hamilton has translated is not capable of being 
nnderstood either in the original or in its translation withouta certain * 
knowledge of comfhentnries -of which there are a host as Haringteu 
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and Morley shew, I would suggest a muth more recent and more 
comprehensive, though more difficult work for translation, vir, the 
Deorcol Mukhtear with the help of two commentaries, vis, the 
Ruddool Moehtar and the Tuhtawee. If this be done then the 
English Cazee and Moofty in the persom of our.judicial officers would 
be able to feel and think as the Kazees and Mooftees of Constanti- 
nople and Cairodo ; although X do not hold out much hope for efficient 
knowledge without a study extending over IO or I2 years. This 
period would also be sufficient to cover the study of Oosoal or Jurispru- 
dence provided a small work sucb e the Manafai-ool-Dokwik be trans- 
lated and printed. 

29. In continuation of paragraph 24 E beg to point out the 
difference between different systems a6. to whether the plaintiff's 
law should govern the case er the defendant’s law: the Mahomedar 
law says, itis the law binding on the conscience of the Mooftee that 
should govern the parties, because the Mooftee cennot find out God's 
corimand except by means of the principles which govern his reli- 
gious convictions. Religi on and morality and politics are thus 
mixed up according to the Mahomedans ix their every day transaction. 
A Mahomedan Government can not but administer the Mahomedan 
Law: the British Government was admittedly a Mahomedan Govern- 
ment in the beginning; and it has never ceased to be so; nor has 
it ever declared itself to have any other capacity: Gi the other hand 
a long course of practice has ¢énfirmed the idea: there boing no repu- ` 
diation -but confirmation of the original idea, the Mahomedan Law 
has to be administered as provided for in the works on Mahomedar 
Law. A glance at Carrau's Index of the Sudder Dewany Adalnt cases 
Part III will shew how many cases were decided by the Court invelv- 
ing questions of Mahomedan Lav with the assistance of the Mooftee 
who dealt with the case inthe right royal orroughly hewn Mahom- 
medan fashion ; and although his reasoning might be obscure when 
clothed in English gargarb the result was striking and pleasing with- 
qui involving any anomaly : because a reference to the Reports them- 
selves would shew that the exposition of the Mooftees was based on 
works of Mahomedan Law enumerated by Harington; and in those 
works the Law is laid down as required in the graduated scale, viz., 
Aloo Hanifa, Yasoof, Mahomed, and so forth: for instance, in vol. I of 
the Select Reports page 18, there is a Wakf case and it purports to. 
lay down Fatwa according to Aboo Yasoof and 2 Mhhomgd from 
the Bahurool Raik, the governing author ity fox” the class to which 
the particular case belonged being those two Doctors in "preference to 
Aboo Haneefa. A ks 
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Paragraph 30. — TN 
"A.—When Act 11 of 1864, was introduced in the form'of a Bill 
' (See Proceedings of 1863, page 99), it was said. “For 
mauy years after the introduction of the British Rule 
ito India, the Europeau officers of the Government, 
partly no doubt from the paudity of their number, and 
partly also from their ignorance slike of the languages 
and of the Iaws of the people, did not take any direct 
part in the administration of justice, which was conducted 
by native functionaries, * * * A Mahomedan ard a 
Hindu Law officer was appointed to eack Court of Civil 
Judicature for, tho purpose of expounding the laws.” 
The reason for the appointment of Mahomedan Law 
officer, i is, it is submitted not correctly realised in the 
above extract, but it has been suggested elsewhere. 
B.—'" Yet the assistance of Mahomedan * * Law officers 
was no longer deemed expedient or necessary. * ** * 
Mr. Warren Hastings with his usual discernment and 
energy * ® : translation of the Hedaya * * was 
printed in 1797; * * * Sir William Macnaghten * * 
many valuable works on both the Civil and Criminal 
Codes of the Hindoos and Mahomedans which had 
appeared in France Germany, Holland and Prussia and at 
constantinople, had given aécess both to the original laws 
and to the works of commentators and had rendered the 
court undependent of the expositioa of the Hindoo and 
Mahomedan Law officers. * * *: the courts should 
henceforth expound the Law themselves without the in- 
tervention of Law Officers.” 
B(1),—I submit that subsequent experience shewed that the 
place of the authoritative and handy exposition of the 
Law by the Moofteo was not supplied by what the Council 
thoughts in the matter; Hedaya as translated by Hamilton 
(See page 342 Gradys Edition) does eontain the graduated 
scale of authority cansisting of views bf Aboo Haneefa 
* Y usoof, Mahomed &nd others: but the Privy Council 
discarded all this in favour ef a view which finds no place 
at gll in any work on Mahomedan Law; (See 2 Calontta 
e D J*pago 121 N). 
B(2) —Hamiftons translation of the Hedayalis spoken of by 
Harington as unsatisfactory in the passage I have already * 
cited ffom him. - 
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B(3) —Biilhis Digegt is avery valuable work; but bheing miy- 
a private venture only extracts fron the several volumes: 
of the Futawai Alumgeery have beer translated; important 
mistakes have been pointed out to the High Court by me. 
Howevar as the market at present sjands that is the only: 
authority on Mahomedan Law worth the nyme. And it 
must be admitted that the portions which Baillie has 
translated (See Chapter III page 576, 2nd Edition) are 
quite sufficient to shew the Law of Wakf wnich is also 
shewn in Hamiltons translation Of the Hedayx (See page 
231 of Grady). Thet the Privy Council has disrezarded all 
source of knowledge Arabic or Eng.ish. Under these 
circumstances it is useless to expect.the Judges to go to: 
Holland, France or Constantinople for"informing them- 
selves what the Mahomedan Law ls. The principle of 
Law with which there is life long familiarity is the first 

- io come to hand although that principle be ever so different 
from the Mahomedan Law. 

B(4).—In Sir W. Maenaghton's Mohamedan Law Edition of 1825. 
at page 69, the translation of & principle is given in para- 
graph 4 as below :—The original of which ‘this purports 
to be a summary or translation is to be found in the 
Arabic portion of the Book page 66 Arabic) paragraph + ;. 
the Arabic portion, $ correctly reproduced from the sour :3 
indicated in the Arabic portion viz. the Fatawa —Alum- 
geery: Butthe translation by Sir William is not very 
accurate. Sir William’s translation is as follows :— 

“4. Incase of the grant of an endowment tosan individnal, 
with reversion to ihe poor, it is not necessary that the 
grantees specified shall be in existence at the time, For 
instance if the grant be made in the name of the children 
of A with reversion to the poor, and A shculd prove to 
have no children, the grant will nevertheless be valid 
and the profits of the endowment will be distributed 
among the poor.” 

Bee Eutawai Alumgeery Volume 2 page 969 and 970 Lacknow 
Edition. My translation is as follows. “And if s 
person says—this my land is Sadka made Wakf upon 
him who shall come to me as my (Walad- *or) son (or ° 
child) and the fact is, he has (at the timè] no Walnd such 
& Wakf is valid. Then if he comes to havea Walud 
the profits from the property gccruing after this (birth) 
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shal bé spent towards this Walud, as long ms this Walnd 
lives; then if no‘one remains of the ‘came, the profits 
" * shall be applied to thè poor: So has it been laid down 
in the Fatawai Kazee Khan." 

B(5).—It is submitted that until the same TA be teken in 
Mahomedan Law now as wgs taken in the latter end of 
the 18th Century and the beginning of the 19th Century 
itis impossible to expect that Mahomedan Law would be 
correctly understood. It is a branch of law fit for 
experts whosé whole life-time is devoted to this subject 
private enterprise will never succeed. for want of sufficient 
resource and energy and encouragement. If the care of 
the legislative enactments were to be left to private 
enterphise, what a chotic state would be the result. The 
‘care and arrangement of the Mahomedan Law and its 
redemption from a state of chaos is a subject with 
which Government alone could cope. The days of 
Warren Hastings and Harrington ought to be revived. 
A‘competent batch of Moulvies from Delhi and Lucknow 
should be engaged at Caleutta and the Calcutta? Madrasa 
should be made to resuscitate and to revive the days of 
the Fort William College. The race of clever and well , 
reid Moulvies is dying away for want of appreciation and " - 
on accounts of absence of & mpney return for their youth- 
ful labours. If this state of things continues for 20 years 
more the race will die out and then it will be too late to 
mend matters. 

TRANSLATION OF ABSTRACTS FROM THE DoorooL MOOKHTAR RELATING TO 
4 i THE CHAPTER ON Kazy. 


Synopsis. 
Paragraph 1 & 2.—What is the meaning of Kuza. 
3 & 4.—Qualifications of Kazee. Females fit. Uliterate 
fit : absence of sinfulness not necessary. 
5 & 7.—Fasik: may be Kazy but cannot be moofty. : 
*  B—BSuggestions of moofty Aboo Syed: order of 
Sultan to prefer knowledge and honesty. + 
8.—A Mooftee may be dumb but not a Kazy. . 
«1Q—Kazy and moofty to act upon law laid down in 


33 


72 


2 
. . following order vis., Aboo Huneefa, Yusoof, Maho- 
, Mahomed Zoofur,  Husup. Provision if difference, 
e exists, — d 
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11.—À non moojtuhid Kagee is nob to select from eftab. 
* lished system: No Futwa bya Mookulid Kazee, 

contrary to his Ewn benets has any efficacy but it 
is & nullity: discarded view cannot be acted on : 
Talfeek, er a fresh composition from existing 
systemg: a non-moojtuhid Kazee's decision, must 
be in accordance-with one of the four, sects other- 
wise his order has no effect. Aboo Haneefa’s view 
to be followed unless &c. Importance of Ijtihad 
to the Kazy: further c@ndition (I) in a Mooj. 
tuhid fee case for the decision to be enforceable. 
Haringtons analysis. 

12.—What is the Kazy to do when the Moojtuhids differ: 
What when Kazy feels difficulty and is unable 
to make up his mind: consultation: course to be 
followed by him if he is not a Moojtuhid. In 
what case is no effect te be given te his decree : 
Haringten Vol. I. page 231. 

16.—Qualifications of a Kasy. His extent of know- 
ledge. i 

17.—Ijtikad not a necessary qualification of the Kazy : 
an ignorant Kazy is to base his decree on the 
Futwa of other people:  Decree:of Kazy and 
Futwa of Mooftys how to proceed: (D) qualities 
of a Moofty: When is his Futwa a nullity. 

24.—Kazy can be appointed under a Non-Mahomedan 


Sultan and Islam is not & condition for the 
Sultan who appoints a Kazy: In countries 


under foreign yoke, Mooslems can say prayers’ 


and apply to Government to appoint a musalman 
officer. 


68, Execution of the decree of one Kazy by another : 
a non-eligible Kazy (e.g a slave) can get his 
work done by an assistant if non-eligibility is 

e not on account of minority. (E) arbitrators 
decree cannot be executed if it is cfhtrary to 
'Kazy's religion. (G) condition for enforcement. 

68.—Addendum—Local jurisdiction of Keay : execntion e 

beyond jurisdiction: | EIE 
IIL— Condition for ita execution. —, 
IV.—Public and private rights ; other conditions ; 


$ 
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second Kazy to give orders according to his 
religion. 


‘VI.—Hanifee and Malikee Kazys. 


Paragraph 69. —In what cases is the decree of a Kazy a nullity and 

without effect : necesgity that decree should be 
in conformity with Kooran Hudees, Ijma &o.: 
(C) If itis unsupported by authority : instances : 
Ashbah 40 cases : (F) governing principle. 

» - 96. —Proceflure. 

3 97.—Siji 

_ ‘TRANSLATION. 
Paras. 1 and 2. e 


(Texts). Bopk on Kuza (or to decide): and to decide is to 


determine (fusl) the dispute (or (Khoosoomut) and 
to put an end to difference. 


Paras. 3 & 4. 
(Texts.) The fitness required for & Kazy is the same as that 


required for a witness (7.¢. whosoever is fib to be 
called as a witness according to Mahomedan Law, is 

- fit to discharge the duties of a Kazee) (Note: Females 
are fit to give evidence and therefore they are fit for 

. the Kazyship. To be able to read is not necessary? 
for & witness and therefore it is not necessary for a 
Kazy : absence of sinfulness is not necessary for & 
witness and therefore it is not necessary for a Kazy: 
Seo Tuhtawee page 174 as to the conditions which & 
Kazy must fulfil.) 


(Text). And the conditions which are necessary to constitute 


fitness in regard to a witness apply to fitiess in regard 
to a Kazy. 


Paras. 5 & 7. ° 
A.—(Text). And a (Fasik or) sinful person is fit to give 


evidence and he is therefore fit to be appointed asa | 


Kazy: but itis praise-worthy not to appoint him. `° 


(Text) Buta Fagik is not qualified (Yusluho) with the 


requirements necessary for being appointed as a 
Moofty; and it is said Yes (he might be appointed.) 


B.—(Doop). Andin the Maroozat {or suggestions) of Moofty 


, boo Syeed it is stated that as in all our times,all the 


Kdzees apparently come nearly to the same mark in 
the matter of their being just, therefore the order” 
ofthe Sultan came enjoining precedence to be given 


, e 
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io'him who is superlor in (Ilm or knowledge -wnd 

(Dyanut or) honesty“and (adalut‘er) being just: 
«C.—(Rud p. 314 & 315). (Commenting on the words “Maroozat 
of Aboo Syed.") That is the cases (or Masail that is 
< questions) put forward (by the Moofty) before the 
Sultan of his time and upon which order was passed 


for necessary action. 
‘Para 8. 


¥.—(Text).” And it is sufficient for. th? Dumb Moofty to con- ' 


vey his meaning by means of signs: but it (this 
mode of conveying the meaning) is not sufficient for & 
_ Kazee. 

B.—(Door). Because (in the case of the Kazde) it is obligatory 
on him to pronounce formulae such as “I do make 
this order" or “I do render this obligatory,” and 

. this he should do after a (Suheeh or) bonafide claim 

has been laid. 
‘Paragraph 10. 
Tuhtawee page 486, and RudiVol. 4 page 315. : 
Door. Cal, Edition page 520. ° 

A—And the Kazy shall (ascertain and) accept (Akhuz) the 
view of Aboo Haneefa generally (Mootlak) then of Abog 
Yusoof then of Mohamed, then of Zoofur and of Hussun 
son of Zyad. (Thisis the muton or text of Tanweerool 
Absar.) 

B.—(Commentaries of the Doorool Mookhar). The Kazy has to 
to do this in the same way as the Moofty has to do the 
game. : 

O.—(Do.) The order of-authority here gi ven is (Asuh, or) most 
correct, as is laid down in the |Mineh and the Sirajeea. 
But the Nuharool-faik says this “then after Zoofur take 

x the view of Hussan'" thou shouldst attend to this (that 
is according to Nuhurool-faik the authority of Zoofur 
, prepondderates over that of Hussun whereas in the Muneh 

. and the Serajeea, both “Zoofur and Hussun soa of Zyad 
are equal in rank). 

.- D.—(Note by translator). The expression “generally” in the text . 

speaking of “Aboo Haneefa generally" meling (gee Tuh- 

tawee Volume 8 page 476) “whether the two companions, 

Aboo Yusoof and Mohamed agree with him’or not”. The 
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Tuhtawee goes on to say that ln the Janfhi-ool Foosoolyn it E 
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is Inid down that if inany case our doni a [or Ashab] ! 
differ then if there is with Aboo Haneefa any one of the- 
two companions; then take [or accept] both the views in ^ 
consequence of [Suwab or] propriety being in this course - 
being adopted; butif both the companions’ differ from^ 
Aboo Haneefa.then &d. &o.. 


D.—[ Commentaries of the Doorool-Mookhtar]. And it is laid 


dqwn by the Hawee:Koodsy that [where the two com- 

panions differ” from the Imam Aboo Haneefa, then] it is- 
correct [Suheeh] to rely on the power of the mind. [note- 
by iranslator.* Se- Ruddool-Mokhtar Volumé-4 page~ 
315] But.Nuhur declares that the first view is the- 
[Azbut‘or] most proper- [vis. the view of the Mineh and ` 
the Sirajya]: ` 


Paragraph 11. 


Ld 


A.—[Text.] And the Kagy has no power- [to- select frm 


amongst the established system] if he is not a Moojtuhid. - 


B.—(Door says). He has no (such) power: on the other hand’ 


when the Kazy is a Mookullid (or a follower of any one- 
of the four Imams) if he acts (or gives on ordér) contrary ` 


to the tenets of his-(recognised‘or) established (that is te 


Motemud3 religion; his (Hookm-or) order shall have no» 
effect; omthe other hand th same shall be broken (or set 
aside); this view is the one which is approved for Fntwa 
as the author has set forth clearly in his (book on) Fütws 
and also as is set forth in the books of "other? than the 
author; I have referred to the same intthe begining- 
of this work (before the book on purification or- Taharut). 
and as I will also refer to the game hereafter. 


&:—Ruddool Moohtar says. The Kazy has nopower thats ib. 


is not competent to him-to act.in (disregard of or) oppesite: 
to the (Turteeb or) order referred. to above unless he ig 
competent to excercise his. intelligence (or Moodrukj 
&c. &o. * 


D:— Tehtawee volume 8, page 177 defines'a "Moojtuhid. , 
Ei--(Translator). The pee involved tin the- words. "I 


have referred’ tothe same” in paragraph B is to the passage 


. of the Doorool- -Mokhtar as follows:—and to pass order 


and to give Fubwa upon &:(Murjooh or)discarded view (as 
opposed to a preferred. or Rajih view) i8 ignorance and e 
amounts to: breaking of the Ijma. Tulfeek (or getting, 


* i f a» 


La 


e ' ; 20a | e 


up 4 new system as a yew compound from amongst the: 
existing systems) is also condemned. 7 

F.—Ruddool-Moohtar pago 315, volume 4 says, the-reference im 
paragraph B) is the reference to # work called the Mooltu- . 
kat to the effect that if the Kazy is not a Moojtuhid, then 
it is incumbent on him to make Tukleed (or to follow) the 
Moojthids and to acb according to their opinion: then if he 
acts and makes (Kuza) to the contrary, his order shall 
have no effect given toit. Andin the Futawa of Ibr-i- 
Shulubee it is iaid down that the view of the Imam (Aboo 
Haneef) shall not be disregarded, unless some body from 
amongst our Mashaikhs has expressly laid down that the 
Futaws is according tothe view of some 'body'else &c. &o. 

G.—The Ruddul Moohtar, (see page 315) as regards ths expres- 
sion of the Doorool Mooktar (in B. above) “if he acts 

° (or gives ano rder) contrawy to the tenets of his (recog- 
nised or) established (that is motemud) religion,” says 
“his motemud (or established) religion" means the 
religion recognised by the Mashaikhs of his religion, 
whether the same agrees with the Imam’s view or is 
opposed to it. 

H.—(Door says). The Kohistany and other authorities lay down 
as follows :—Know “thon that at every place where it is 
laid down that in a particular matter the opinion is with 
the Kazy (¢.¢., his view shall have effect), there such a 
Kazy is meant whe has (Muleka of Ijtihad or) such a 
grasp of the Mahomedan Law as to enable him to make 
Ijühad or draw inferences. 

I.—(Door says). In the Khoolasa it is stated that the condition 
on which in a (Moojtuhid fee or) disputed question of law 
the decree of the Kazy is given effect to is when he knows 
that the question is (Moojtuhid fee or) disputed: other- 
wise the decree has no effect given to it. 

J.— Rud says on paragraph I (see page 316 Volume 4). The Kazy 

. here referred to must be one who is a Moojtuhié ; because 
if the Kazy is a (Mukulld or follower, then ibis incum- 

bent on him to act on his “ established religion" (See ante . 
' paragraph ll clause B) whether he is o» is not gware of 
: any difference of opinion: and the whote of the considera- 
tion on this subject will soon be found in the course of the 
author's discussion of the text” and if the decree other 
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° Kazy is presented to the Kazy," he shall enforce it." (See 
* paragraph 68 post.) 

K.—(The Tuhtawee says on paragraph I. (See page. 177 Volume 
9). “otherwise it has no effect ; ” the reason of the condition 
relating to knowledge-on the part of the Moojtuhid Kazy 
as regards the fact that the question is & disputed (or Mooj- 
tuhid fee) questicn, is because itis possible that there 
might hsve been an Ijma of the (Sehaba or) companions 
or those after the companions : verily has this subject been 
cleared in the Futawai Alumgery in the section discussing 
the question “ of the order in which the authorities are to 
be acted on” (See Futawai Alumgery Volume 3 page 314 
Lucknow Edition. See Haringtons Analysis Volume I 


page 429). 
Paragraph 12. 
A.—And if two mooftees differ, the Kasy shall take the ruling 
` (Kowl or view) of him who is more learned of the two, 


in addition to his being more sainly (aura). 

B.— (Door says). * This relates to a caso where a difference arises 
as to what should be the answer in reference to a parti- 
cular case: the principle above laid down is to be found in * 
the Serajyah. And itis laid down in the Mooltakat that 
if a difficulty occurs to the Kazy and he is unable to make 
up his mind on the question, then he shall consult the 
Ooleemas and shall try to fix his mind on (which is) the 
best of the views and he shall make a decree according to 
that view which is (Sawab or) appropriate according to 
his light (or mode of thinking) and not according to any 
other view: Except that (he may not act on his own 
view,) if some body else other “than the Kazy is superior 
to him in Fikah (or knowledge of law) and (more versed 
than him) in the principles (or Wujooh) of Ijtihad (or 
reasoning power in rogard to drawing inferences frou 

. ®nalogous cases): in such a case it is competent to him 
to give up his own view: as has been laid down in the 
Bazzazee: Then the author of the Mooltukut goes on to 
ggy that if the Kazy is uot & Moojtuhed then it is obliga- 

* «ory an him to.(make Tukleed or) follow the leaders (or 
Ashab) of religion and their views: bat if he makes an 
order differently (or to the contrary) then his order Shall . 
have no effect given to it. 
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C.—(Rud Volne 4, "page 319). The expression (iu B. is; 
a Except that if somebody else other than the Kazy is; ° 
superior &e."; that is to say except that if the man who 
has given js Futwa is superior to him (the Kazy), then: 
it js permissible to him (the Kazy)'to disregard his own 
opinion in favor of that ofthe man who has so given the 
Futwa; but this is when he doubts (Ittuham) his own. 
opinion. The Futawai Alumgery citing from the Mooheet 
says as follows :—1f the Kazee censults one man, that is- 
sufficient &., &c. (See Haringtons Analysis Vol I page: 
231. 

Para. 16. M 
(Text of Tunweerool Absar). $ 
And itis fit that the Kazy should be (Mousook bihi or) one- 

in whom people should have confidenee in regard to bis 

(Ifafut or) purity of charaoter; and (acuteness of) intelli- 

gence. [or Akl.]; and [Sulah or] aptitude of the mind’ 

[to grasp the difficulty of the situation], and [Fubunr or] 

keenness, and [Ilm or] Knowiedge, of traditione and texts: 

[of Sihabas and Tabayeen thatis] bf the companions of 

the prophet and of those who succeeded them], aud of the 

° principles [or Oosool of Juvisprudenge on- the basis of 

which inferences conjd be drawn]. 

Para. 17. 

A.—(Text of Tunweerool Absar): And Ijtihad or (the quality of 
being a Moojtubid) is a condition whith relates to pre-- 
ference. 

B.—Door says (Ijtihad is not a condition for fitness but isa 
quality of preference) because Ijtihad is a quality which: 
might be wanting (Taazzoor); and besides this it is. 
possible, as most of the Oollemas are inclined to think, to- 
imagine a period of time when there might be no Mooj- 
tuhids whatever, as the nuhur lays down: then it is 
proper, (or Buhesn) under such circumstance that an 
ignorant (and common) person might bet appginted as 

° a Kazy: this has baon laid down by Ibn-i-Kamal : 
(only) he (sucha Kazy) must base his decrees on the 
Futwa of other people. ^ e 

Butif is laid down, in the Book of Aimag in the fork of 
Bazzazeea, that a Moofty should base his- Futwa on 
(Dyanut or) conscience (as between him and God) and 
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* the Kazy should base his decrees on what is (Zahir or) 
* apparent; therefore (ys the Bazzazeea) this principle 
‘shows that to the (Jahilor) ignorant Kazy, it would be 
impossible to make decrees on the Futwa [of others]; 
therefore this reasoning wonld primafacie go to show that 
‘a Kazy who has to determine [nice] questions relating to 
blood and the sexes should be [Alim or] learned and 
[ Deendar or] religions, bnt to expect both the qualities of 
being a learned man [or Alim] and also a [Deendor or] 
religious man is like the [Kibreet]-i-Ahmur or] red 
sulphur and where is the Kibreet-i-Ahmur [or red 
sulphur) and where is the bearning [or Hm] 
©.—(Text of Tunweerool Absar). And the requirements of a 
Moofty (or his necessary qualities) are the same as those 
of a Kazy as set forth (t.e. he should be of age and so 
forth.) aa s 
D.—(Doorool Mookhtar says). And the Moofty, according to 
s the jurists (Oosooly) is one who isa Moojtuhid: bnt he 
who merely makes by heart the rulings (or Akwal) of a 
Moojtuhid is not Moofty and the Fatwa given by him is 
no Fatwa at all but amounts to the copying of a (Kala- 


mor saying) or ruling: this has beeu clearly laid down À 


by Ibn-i-Humman (in his Fathpol Kudeer.) 
Paragraph 24. 4 

A.—[Text] Anditis permissible to accept the appointment 
of Kazy ‘under a Sultan who is just as also" under one who 
is a tyrant. 

B.—[Door]. Although the Sultan may be a Kafr [or infidel]: 
so laid down by Miskeen and others, except when such 
Sultan should prevent the Kazee from making just [or 
Huk and proper] decrees, wuen it is (Haram or) unlawful 


to accept the appointment. 
» * * * * te t a # * 


C.—[Rud. page 321]. Inthe Khanueea it is stated that Islam 
eis ndt a condition in the Sultan who appoints a Kazy 
+ * 9 æ # and with regard to countries over wlrich 
the infidels have power (or Wilat,) it is permissible to the 
Moskems to say their Friday prayersand the prayers for 
the Eed and the Kazy becomes Kazy by the consensus 
[Tarazee] of the Mussalmans ; it is therefore obligatory on 
them that they should make [Iltunas 
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or] petition to In- 
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fidels’ to appoint a Mussalmen from amongst them as 

| Walee or] officer [or Hakim]. [Then the Rud. refers 

to the Miskeon and Jaimai-ool Fusoolyn “and the Futeh« ^ 

ool Kadeer |. 

Paragraph 68. 

A.—[Text of Tunweer-ool Abser]. Then if, to a Kasy is re- 
ferred, the. decree of another Kazy, he should give effect 
[Nafiz] to the same. [For rider to this, see paragraph 69 
“unless” &c. | a ° 

B.—[Doorool Moohtar page 529 under the expression Fura or 
branch]. In the Ashbah and the Munzooma-i-Majeea it is 
laid down that if the Sultan entrusts the office of Kazy to & 
[Abd or] slave [who as suchis not qualified to hold the 
office] and the latter entrusts the office to another person 
[who is fit to be entrusted with the office of a Kazy] this is 
correct [Saheeh] but if the slave makes the decree himself, 
then it is not correct [Saheeh] but if he receives manu- 
mission and then makes the decree, then that is gorrect 
but contrary to that” is the case of a minor who has at- 
tained majority. 5 

C.—[Do]. The use of the ward Kazy [as thé sender Kazy in 
the expression another Kazy in A] excludes the arbitra- 

~  tor’s award [or Mohukkum] but it includes a Kazy who 
has died and a'Kazy who has been dismissed and a Kazy 
who has made a decree contrary to the tenets of his own 
religion: the inclusion results from: the use of acom- 
mon noun [or Nakira] which implies generality as its 
condition [or Syak of Shurt]: this thou should under- 
stand |. 

D.—[Do]. The word “another” [used in the Text A] is used 
accidentally [Iftifak] because his own decree is to be 
subjected to the same ‘process of [Rufa or] reference to 
a Kazy ; 80 laid down by Ibn-i-Kamal [see this point ex- 
plained 1 in 4 Rud. page 338 and 3 Tuhitewee page 192]. 

E.—(4 Rud. page 338 and 3 Tuhtawee page 192) The exclusion 

. of arbitration (paragraph C) is based on the ground that 
if the arbitrator makes reference to a Kazy, the latter 
shall enforce the decree if the decree cenforms to thee 

Kazy’s own religion ; otherwise the Kgzy mast®et aside 

(or Batil) the decree, because the decree of the arbitration 
contrary (to the Kazy’s) religion can not be enforced as: 

. will appear in chapter on “ arbitration,’ 


an 1 * 


} . ; PG. . 


* — 


. 9ba P 


e $ à 
F.— (Door). “He shall give effect] (N&fiz) to” the same" (see 


paragraph A) that Ig to say he shall [by his own act] 
carry out the decree and see it acted upon according to 
its [Mooktuza or] meaning. 


G.—[Do]. He shall give effect to the same [see paragraph A] 


provided that the question décided by the Kazy who 
makes the reference [and is here called first Kazy for 
brevity] is a [Moojtnhid fee or] disputed question 
(that is the apnditión of its enforcement by the Kazy to 
which it has been sent for enforcement called the se- 
cohd Kazy foi brevity, is that the question decided by the 
first Kazy should be a question on which the Moojtuhids 
bave differed: then there thus being a difference in the 
beginning the decision of the first Kazy accepting one 
view will render that particular view enforcible): there is 
a further condition that the first Kazy should have*known 
of this difference between the (Fukeeh or) learned doc- 
tora because if he (the first and deciding Kazy who has 
referred the matter for efecution to. the second Kazy) is 
not aware of the difference, his decision (or Kuza i.e. 


, decree) is not valid and the 2nd Kazy shall not give effect 


to the same, according to (Zahir or) apparent doctrine (or 
Muzhub). This is laid down in the Zylye and Aynee 
and Ibn-i-Kamal. i 


H.— (Do). The text says the second Kazy “ shall give effect 


- 


to the same” the meaning is that he shall'give effect to 
the decree of the lst Kazy, on the condition of there being 
a claim laid by one antagonist against another, in a pro- 
ceeding wheretho parties are present (Hazir) : otherwise 
the decree of the lst Kazy shall be treated asa mere 
(Futwa or) ruling which the 2nd Kazy could deal with as 
the dictates of his own religion require [note by translator, 
gee Ruddool Moohtar and Tuhtawee for their commentaries | 
at this place where the question is discussed whether the 
condition in regard to there being an existing claim with 
all details of presence of parties and so forth, is a requisite 
for the validity of the decree of the lst Kazy or whether , 
it ig* necessary to justify action being taken by the 2nd 


*Kmy). : 
I.—[Do] eAnd 


cellaneous cases, immediately before Faraiz or Inheritance] 
the discussion of this question will be repeated and the 
E] 4 t 


| 
4 


* i , . 
at the end of this work [Rud. says see mis- . 


4 
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question will be further discassed that when the 2nd Kazy 
“finds himaelf*in a difficulty [Artaba] and entertains a 
doubt regarding the decree of the lst Kazy, whether he is . 
authorised—Ikhtear to examine the original witnesses. 
He [that is the author of the Buhur [ Rud. points out] 
says and from this it is apparent ‘that the enforcement 
‘of decrees in our times are not worth much (or without 
any Aitbar or authority). 
Adenda to paragraph 68 sub-paragraph I. 

L— (See Doorool Mookhtar page 842 heading miscelln- 
neous cases, before the beginning of the ‘section 
dealing with{Faraiz or Inheritance). 

(Do. page 845). Text.— If land is not within the 
jurisdiction (or Vilayet) of*a Kazy, still his 
decree is valid (or Suheeh) as regards that land. 

‘(Door says.—The decree is valid (in regard to the 

° land beyond his jurisdiction) just as it is vaiid 
for moveable properties and this is the correct 
wiew and it has been already laid down" if the 
book on Kuza (see ante, paragraph 13) that 
(sameness of Misr or) place (or city) is nota 
condition for the validity of) the decree of & 
Kazy. Futwa has been given omthis view : the 
Kazy making the decree shall write an order to 
the Kazy within whose jurisdiction the land lies, 
in order that thg latter might order delivery (or 
Tusleem) of pessession. 

IL.—(Text). And it has been said not (that is that the 
Kazy's decree for land beyond his jurisdiction 
. has no effect). 

(Door says). And thia latter view has been adopt- 

ed by the Kunz and the Mooltuka. 
(Trauslator.—It is & canon of construction that 
rules laid down in texts are stronger tban thosa 
. stated in the commontary : therefore the rule laid 


! down by the Kunz and7the ;Multuka gs of weak 
Ec authority). 
* * s » >o * 9 dh 


IIL.—[Text]. And the decree of the Kany shall have 
effect given to it, if Mt has been passed after a 
(Suhech or] bons fide claim and [Moostukeem or] 
firm [or admissible] evidences 


- 


e $ : * 
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[Door]. Bnt effect shall net be given to- it [not- 
withstandingethe fulfilment cf the above mention-- 
ed conditions] in three cases mentioned in the 
book on Kuza wz. Istif the decree proceeds on 
the personal knowledge of the Kazy [and not on 
evidence] and if it preceeds on a view which is 
not in accordance with. the-religion of the Kazy 
[here means the Ist Kazy] and 3rd if the fault, 


- of the Kazy 18 apparent. 
o° ww 6 * * * # 


IV.—[Text]. The condition on which depends the en- 


forcement [or Nufaz] of the decree of the Kazy 
, in ‘disputed [or Moojtuhid-fee] cases coucerning: 
private right [or Hookook-i-abad as -contradis-- 
tinguished from publio right*or Hookook-i-allah | 
is that the enforcement of the decree should be 
preceded by an actual occasion [or Hadisa that: 
is actual dispute]. [Whether this requirement. 
relatesito the lst or the 2nd Kazy in a question]. 
[Door says]. Actual occasiontthat is valid [or 
bonafide] claim! en. behalf of & disputant [or 
Khas | against disputant who is present in 
regard to a dispute which. raises & legal [or- 
Shurye] question. *7 
V.—[Door]. Therefore if a plaintiff produces evidence: 
against another person before a Kazy who makes- 
[Kuza or] decree on the evidence, without there- 
having been a dispute or a claim: “according to 
law, or opposition [or Tadayee ¢. e. pleading and 
without their being arrayed against each other F 
such a decree of the Khzy- can not be enforced 
by reason of absence of the-condition and that” 
condition is that there should be [Tadayeo or]. 
array of parties one against’the other, i in regard 
, toa dispute relating to a mutter of the Shera; 
therefore what he[the first Kazy] did was to piye 
w Futwa and not make a deoree and therefore. 
he [the second Kazy] shall give order accord: ng 
to: bisi religion, and not secording to another 
‘religion and verily have I dwelt on it before jm 
the book on Kuza and laid down the rule [see 
"paragraph 68]. : 
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. Boc Therefore if to a Hanifito Kazy, a decree 
made by & Maliky Kazy is referred, without 
there having been any claim, the Hanifite Kazy 
shall not pay any attentimn to the same and the 
Hunufee Kazy shall act according to the prin- 
3 ciples of his own religion. ' 

[Door] by reason af absence of the condition pre- 
cedent which disables [and prevents] him [the 
Hanifite] from acting on his own relegion, because 
the decree of the Maliky Kazy got "relegated to 
the rank of a Futwa, owing to absence of a dis- 
pute of Shera having preceded the same ; this is 
the condition of a detrea being valid as such in 
matters relating to man [or priate right]. 

Vit.—[ Text]. When the Kazy finds himself in a difficul- 
ty &c. [same as in paragraph 68. | 
To 69. 

A.—(Text of Tunweerool Absar. See paragraph 68). (The 
second Kazeo shall give effect to the same.) Unleg& the 
same (that is the order ôf the first Kazee) is (T) one which 
is opposed to (or Khilaf) the (Kitab or) Kooran or (II) to 
the well-known Soonnuts (or traditions from the pro- 
phet); or (IIT) to Ijma (or consensus of the learned 
Doctors). n. * 

B.—(Door discusses what matter is not to be enforced by the 
second Kazee by saying as follows) :—Unless the matter 
sent by the first Kazee is unsupported (or Ara) by 
any (Duleel or) authority, This is laid down in the 
Mujma. 

O.—Tuhtawee, vol. 8, page 194. 

In the Mujma it is stated after Kitab, Soonnut and 
Ijma ;—and what is meant by “unsupported by any 
authority” as shewn in the (Hamish or) margin of the 
same, such for instance as the (Sukoot or) the estinguish 
ment of debt when the creditor abstains om suing for 
the same for a few years. 

.D.—(Door). (Dealing withI of A “which is ae to 
Kitab”) adds thus: viz, which is opposed to Kitab—so 
that from ancient time (or Sulaf) there is mo difference 
in the (Taweel or) construotien (or axplanation) of the 


same: e g, where Tusmeea (or name “of God) 
omitted. 





* 
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* E.—(Rud, p. 313 and Tuhtawee 194), Suluf meafis the Sihaba 
. and Tabyeeu. ^ 
(Note by iranslatbr).— The instance of this as given 
in these books is where an animalis killed without the 
name of God being pronounced in the act of killing the 
same; the question whether the sale of the meatis 
lawful and whether the price is legally payable when, the 
omission of God's name came about knowingly. Suluf 
means before the time of Shafei, who holds that the gale 
is legal but the Haneefites hold that it is not so. There- 
fore if the Shafee Kazee holds the*sale to be legal, as it ig 
according to his religion, the said sale could not be held 
to be legal if fhe matter comes before a Hanifee Kazee by 
referertte from the -Shafee Kazes and the Hanafee 
Kazee shall not give effect to the decree of the Shafee 
Kazee. 


F.—(Door). Instance of (No. II in Aor) “well-known tradi- 
tions" is the case whether the mere marriage with the 
second husband is sufficient to justify re-marriage with 
the first husband, who thrice divorced his wife or whether 
the second husband should also have had intercourse with 
the woman as the well-known tradition relating to honeye ° 
(or Oosyla) shews. (So that if the question is decided 
by a Kazee of the sect whfchagnores actual inter course 
and holds that mere marriage is sufficient he is right so 
far as his conscience is concerned, in his decision, but 
if the decree comes to be sent to a Haneefa Kazee for 
enforcement, he will refuse to do so, see Rud, page 343). 


G.—(Door—referring to A. III) Ijma—as for instance where the 
decree of the lst Kazee is in favour of the lawfulness of 
Moote (or temporary marriage contract), which is con- 
trary to the Ijma of the companions who have concurred 
in regard to the unlawfulness of that contract; and as 
for instance the sale of an Oom-t-Wulud according to 
(Azhur or) most clear view: and it i said that such 
*a decree should be enforced on the most ‘approved 
view. 
Paragraph 40. + * »* * 9 # «& 


A.-*(T'ext of Tunweerool Absar) or if the decree of the Ist 
Kazee is in affirmance of the validity of Tulak of the- 
Dour kind and in favor of the continuance of the Nikah, ` 


* 
e .. . * of 
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B.— (Rud; P-e 344). | Instance of "Tulak-i-Dour: as when “the 
husband says, “if I divorce thee then thou art divorted, 
bo that before that there are thrice ;” so that the ‘resulte 
is that the expression “before that there are thrice ” i 
& surplusage [or Lugho] and the wife gets divorced on 
so that if the Kazee makes a decree holding that the 
expression “ before &.” is*not a surplusage but that effoet 
must be given to it, and also holding that if effect were to 
be given to it, the divorce is impossible [in ponsequence 
of the circle] and that therefore the divorce is void and 
the Nikah subsists, such a deoree will- have no effect 
given to it. * * * * x * # f 

C.—[Text] And never shall offect be. given [la Yunfuzo 
Abudun] to the decree of an infidel aghinst a Moslem ; 
and such like cases. 

[Door says] Such for instance as a decree of separation 

° between the spouses based on tho ovidence of the mid- 
wife | Moorzia]. 

D.—[Door]. And the Ashbah has counted some of such cfses 
[in which the decree of fhe Kazee is iu capable of enforce- 
ment] to come up to 40 and odd cases. 

D1.— Rud at page 344, says: [See page 344]; see the list of 
such cases at the end of the Book on Wekf, ` 

E.—[Do.] And itis statedein the Dooroor that where the 
decree is enforced, consists of seven cases. [Note by Trans- 
lator. The Cal. Edition of Doorool Mookhtear contains 
e misprint and has put in “ not enforced” for “enforced,” 
but comparing other editions I find the word is “ laima ”” 
and not “la.”) One of those cases is where a woman 
makes a decree for [Hudd or] punishment and for [Kuwud 
or Kisas, t.¢.] retaliation. And this case will come under 
discussion later on [in the Section dealing with “ Letter 
of one Kazee to another” paragraph 115] where a view 
in regard to the capacity of a female is taken in a text 
contrary to that which is set forth by the SOA THON 
Ter Doorool Mookhtear.] Š 

F.—[Do.] And the principle (governing the validity or other- 

. wise of the decree of a Kazee, who sends his decree to be 
enforced by another Kazee) is that the validiky of such a 
decree depends on (Ikhtilaf ory à differance” (etisting 
amongst the Moojtuheds) and not upon “a different 
(Khilaf) matter. And the distinction @etween Ikhtilaf 


dla 


è and Khilaf) is that for the former, that is, Tchtiter) there 

. is (Duleelor) authority (on both sides so that the 
authority of one Mocjtuhid might be accepted but as 
regards the latter (or matter of Khilaf) there is no Duleel 
or) authority. 

G.—(Rud page 545 says, with reference to F). The result is 
that the cases of Khilaf, where the decree of one Kazee 
is not enforced are those which have already been set ont 
as (in paragragh 69A vez.) those which are against Kooran 
&o. e 

H.—(Door). Whether the difference of Shafei is one on which 
ragarl is to be had (Motbur). The more correct view is 
that it iss’ 

I.—(Tuhtawee page 195 as regards D.) The words of the 
Doorool Mookhtear go to shew that the list of Ashbah is 
not exhaustive (Lumyustowfaha): and this isso: The 
Humaweo has said that the cases where the decree ef a 
Kazeo can be set aside (or disregard and broken—nukz) 

è are detailed exhaustively in the Sharah and the Bazzazee 
and the Jamai-ool-F8osoolya and the Khanee and the 
Syerafea ahd the Futeh-ool-Kudeer. Those who desire 
to know the list should refer to those books. 

: (Then the Tuhtaweo gives a list (under a category)” 
one of tho items in which ig a sale of one for two derhums. 
(There is also a list given in the Tuhtawee below the refer- 
ence to 7 cases in paragraph D ) 

Paragraph 73. 

A.—(Text). Ifthe Kazy passes a decree (or makes Kuza) in 
(moojtuhid—fee cases or) cases which are disputed 
(amongst the four Imams), contrary to his own (particnlar 
tenet or) religion thon his decree shall not be enforced 
absolutely, (that is Door adds, explaining the meaning of 
absolutely) whother he has made the decree by mistake gr 
purposely. 

(Doo) * * * * 

B.—(Rud page 348).—Contrary to his religion means as when 
& Hunufee Kazee were to decide according to the religion 
of Shafie and soforth and vice versa: but if the Hunufpe 
Kåzpo pases his decree on the view of Aboo Yasoof or of 

* Mahomed or. the like from amongst the companions of the  . 
Ifans, this decree is not one contrary to his religion. 
becausg * * * 


, 
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C.— (Door) lsay as regards the order of an Amir, that when ib 
is connected with a Moojtghud—fee matter, then suc an 
order will have effect given to.the same, accordingly Ie 
have discussed the question before this, dealing on the 
Book on Syer in the Tatar Khanee and others. (See Door 
page 8 and Rud Volume I, page 48, on the Rusm of the 
Mooftee that is signs to guide a Moofty what and how to 
base his Futwa up ou). | 


(Rud page 439.) In short if the Sultan hes appointed in a 
town (Bulda), an Amir, entrusting him with religions 
and worldly matters, then the decree of auch an Amir 
is valid: but if, with the Amir, he has appointed a Kazy 
there it would not be valid, because’ (in the latter case) 
the Sultan has rendered the (Ahkam-i-Shera or) disposal 
of matters relating to Shera for the Kazee and not for the 
Amir; and this is what takes place in our times. And 

° therefore the Bahur ool Raek (seys, see the begining of 
his book on Kazy)—on a question being put with regard 
to the power of a Pasha in Cairo to act in the capacity 
of a Kazy, with a view that he may pass orders with 
reference to particular cases, notwithstanding the existence 
of a Kazy appointed by the Sultan, the answer was in 
against the validity because the Padha has not been 
entrusted with the,abpointment of a Kazy and therefore 
if he personally makes an order, such order is invalid. 

D.—Adenda to paragraph 73, being a tranglation from Door 
page 8 on the Rusm of the Moofty. 

D(1).—(Door). The Husm of the Mooftee consists in this that 
he shall positively (Kutaan) base his Futwa on what our 
(Ashabs or) masters (t.e. Aboo Haneefa and his com- 
panions) have agreed upon as found in the Zahir-i- 
Rawait. 


* D(2).—(Rud Volume I, page 48) Rusm means the (Alamut or) 
sign (or indication) which shews what the Mooftee is to 
take for his guide to enable him to make hig Fatwa. 


D(8).—(Rud. Volume I page 49). What Zahir-ool-Rawit 
means. Law as laid down by Aboo Haneefa and Yusoof 
and Mahomed: Zoofur and Husun son of Zyad likewise: 
to be found in the works called the Mubsgot, thé Zyadat, 
the Jemai-Sugheer, the Syer-i-Sugheer, and “the Jamai- 
Kubeer. f . 
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D(4).—(Door) And in the case of a diffepenee Date our 

(Ashabs or) Masters, what should be done, there is a 

: difference of opinion dn this question: but the most correct 
Opinion, as the Serajya and others state is that the Futwa, 

_ should be given onthe view of the Imam (that is Aboo 
Huneefa) absolutely (Mootbukun ): (Rud page 50) whether 

he alone is in favor of a view or not). Then (that isin 

the absence of there being a view from Aboo Huneefa) 

the Futwa should be given on the view of [the Sanee or] 
Aboo Yusoof then on that of Mahomed; then on that of 
Zoofur and Husun son of Zyad. { Note. If Aboo Huneefa 

is one side and Yusoof and Mahomed are both on the 
other side pf the view of any question, then the Moofty 

is at ltberty to take either view; see the Tahtawee; then 
there are others views which indicate casting vote with re- 
ference to particular subjects.] And the Hawee-i-Koodsy 
refers to the strength of the [Moodrukor] authority ,(or 

Dulesl)}. 


*D(5).—And in the book on Wak? in the Buhur-ool-Reik and 


other works it is stated that if with reference to & case 
there are two views and both are said to be (Suheeh or) 


right, the Kazy snd the Mooftee is at liberty to proceed 


mpon either view. 
206.—And in the beginning of thé Mvozmirat, it is stated that 
the indications or signs showing that Futwa is to be given 
on a particular view as by the use of [12] words: that is 
to say :— 
Y.—[Alyhai Al Futwa] “Upon this is the Futwa given” or “ this 
is the view to give Futwa upon.” 
II. —[Bihi Yoofta], “ And with this view is the Futwa given." 
IIL—[Bibi Na Khuzo]: “ With this view we go." 
IV.—[Aiaihi Alaitmad] “ Upon this view 18 reliance." 
Y.—Alaihi Al Yom] “ Upon this is this day." 

VI—[Alaihi Amulool Oommut]: “Upon this view do tHe 
[Oqmmut or] followers act.” : 
VII.“ And this is correct [or Saheeh ]." ; 

VIIL—- And this is [Asuh or most correct.” 

IX.—“ Amd this is [Azhur or most apparent]. 

X.“ And this has rpsemblanco to right [ Ashbaha ]." 
XI.—' 'Ehis is more preferable [Awjoho].” 

XII.—" This is [Mookhtar] or adopted. 


e 
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" Amd the liko o? these expressions is mentioned n “the 
Hasheea of the Buzdaweee 
"D7.—[Door]. Our Sheikh [or Doctor] Ramalee says in hise 
‘Futawa as follows:—And some of the expressions are 
‘stronger than others [in regard to, their meaning that 
Fatwa is to bg given on 8 particular view]. Thus the 
word “ Futwa" is stronger than the word [Saheeh or] 
right, or [Asuh er] most right, or [Ashbuh or] most 
resembles right, dio. : And the expression [Bihi Yoofta] 
“ On that view is the Futwa given” is stronger than the 
words “ Futwa is on this.” * * = T * 
‘Paragraph 96. 
[Text]. A Kazy isto write to another - -Kazy. except in the 
matter of punishment [Hud], and (Kuwud or) retaliation. 
Paragraph 97. 
A (Text). Then if witnesses were examined against the 
C (Khasm or) disputant he boing present, the Kazy shall 
pass his decree in accordance with his evidence of the 
witnesses ; and he shall write ont his decree for preserva- 
tion; and this (called) Bijili-Hookmy (or authentic 
record). 
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" Tug PRIVATE SACRATARY TO His EXxCELLENOY THE VIGCRROY.. 


Sir, 


I have the honour to submit the herewith annexed memorial" 
to His Excellency the Viceroy on the Wakf question, on behalf of the~ 
Mahomedan subjects of His Majesty the King Emperor of India, by 
way of a supplement to & previous memorial on- the- same subject- 
submitted to the Government of India in 1899. 


2. I also beg to submit'for yourinformation that the prayer- 
of the memorial had the Support of the Congress at ifs meeting im 
Calcutta in December 1906, when certain resolutions were passed and" 
duly submitted to Government; one of the resolutions being in- 
support of the Wakf question: © 


8. My request is that yen will be pleased to submit tho- ` 
memorial to His Excellency for consideration and disposal im: 
e 
accordance with its prayer: A 


4. Twenty-five extra copies of the memorial are herewith- 
submitted with four copies of the extra number of the Oslentts Law- : 
Journal Vol. If. The latter contains the reasons and authorities: 
on which the memorial is founded ; af necessary I am ready to: 
supply further copies of the memorialand of the extra number of tho" 
Calcutta Law Journal. 


5. Ibegr also to submit 6 copies of the old memorial, referred to. 
above and presented to His Excellency Lord Curzon in 1899. This: 
eld memorial is embodied and 'recopied in the said extra number of 
the Calcutta Law Journal but I submit a few copies of the same, for- 
reference to the samein the shape in which it was actually them 
presented to the Viceroy- 


6. I further beg to state that I shall always be willing and rond. 
to answer any question in connection with the Wakf memorial on 
which further reference to me might be deemed necessary. i 


T have the honour to be, 


* Dated the Teh June 1907. Bir, 
TUS I ° Your most obedient servant. 
: A MAHOMED Yusoor. 
e 4 
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To " 8€ r^ d 


His Excellency, The Right Hon'ble Sir Gilbert 


John Elliot-Murray-K ynynmound, P.O, G.C* 


M.G., Earl of Minto, of Roxburgh, Viscount 
Melgund of Melgund in the County of Forfar, 
Barott Minto of Minto, Roxburgh, and a 
Baronet of Nova Scotia. 


THe HUMBLH “ MEMORIAL OF THE 
MAHOMEDAN Sunsecrs or His 
MAJESTY THE KING-EMPEROR OF 
INDIA BY WAY OF SUPPLEMENT TO 
Previous MEMORIAL. 

LÀ 


Through 
MAHOMED Yusoor 


e 
RESPECTPULLY SHEWETH. e 


That in 1899, a memorial of the Mahomedan subjects of* Her 
Majesty the Queen-Empress of India was forwarded to His Excellency 
the then Viceroy and Governor-General of India, in regard to the 
question of Mahomedan Wakf, on which question, it was believed that 

“their Lordships of the Privy Council, in an appeal from & decision of 
the High Court of Calcutta, whilst purporting to decide the Wakf 
question according to Mahomedan Law, had, in reality, bya miscon- 
ception of that law, arrived at a decisiom contrary to that Law. A 
copy of this memorial is printed in 2 C.L.J., page 170 N. A copy of 
the said Law Jonrnal is herewith annexad and two copies of the said 
memorial in the form it was originally submitted are also herewith 
annexed. 


2. The prayer of that memorial, as appears at page 193 N. of 
the said 2 O.L.J., was this, that His Hxcellency in Council might be 
Pleased to pass an Act restoring to the Mussalman subjects of Her 
Majesty the Queen-Empress the Law of Wakfs as cherished and 
understood by them, that is to say, an Act declaring the validity of 
Wakfs created by a Mahomedan, constituting his children and des- 
centants and kindred the immediate recipients of the benefaction ; 


wm fact to codify the law as it 4s. to be found in the Hedaya, the Fatawa : 


Alamgtri and other text books; or to take such other steps, for thab 
purpose as may seem fib and proper. The ‘reason efor asking the in- 
e terference of the Government of India iv this matter was that the 


* 
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highest court im the land had taken an erropeous yew of the Maho- 
medan Law, andin as much as&heir ruling that a particular rule was 
*the rule of the Mahomedan Law, ‘was, as a construction and interpre- 
tation of thé law, binding on the Courts in India, whether such a 
ruling was right or wrong, the memorialists believed that the ruling 
would be repeated and followed and would be taken to be the Maho- 
medan Law, however mistaken'or erroneous the P. C. ruling might 
be, and h wever different the Mahomedan Law might be from that 
ruling. It was therefore considered, that except the legislature there 
was no authority to set the matter right. 

3. That in answer to the aforesaid memorial, a letter No. 310304, 
was sent under the signature of J. A. Bourdillon, Esquire. 0.8.1, 
Officiating Chief Secretary to the Government of Bengal to the 
Secreary to the Céntral National Mahomedan Association dated the 
Srd of August, 1900. This letter is printed at page 124 N. of 
2 O.L.J. The purport of the letter was that the Government of India 
was not prepared to entertain the prayer of the memorialists which 
was in effect a proposal that Government should legalise the settle- 
ment of Mahomedan family property under the name of Wakt; 
that a law which would enable every individual member of the 
Mahomedan faith to make a settlement of that nature would be 
entirely opp sed to the general pobioy of the Government of Indis in 
respect of the creation of perpetuities and would, in the opinion of* 
that Government, be unsuitable to the condition of this country. 
The letter further went on to observe that if the Privy Oouncil 
decisions were opposed to the Mohomedan Law then the memorialists 
were at liberty, if so advised, to bring another test case with the 
object of having that decision reconsidered. Your memorialists 
submit in reference to the above extract from Mr. Bourdillon’s letter 
that in the place where he says that the memorialists’ proposal in 
effect was “that the Government should legalise the settlement of 
Mahomeden family property under the name of Wakf,” it would 
have been more correct to say that the proposal was, that the 
Government should not allow the Mahomedans to be deprived in- 
directly by a decision of the Privy Council of what has already been 
provided for them by their own laws and secured to them by old and 
recent legislative enactments ; and that the proposal was fo legislate 
in the line of the Mahomedan Law and in the line of Government 
Statute and ghactments incorporating that Law, rather than against 
such U&w* and Statute and enactments: so that the legislation 
proposed wak rather to remove a doubt in respect of existing law. 
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upon whioh a eloud was thrown by the Privy Council decision, than 
to legislate for the first time in favour of perpetuities. 6 

4. That the aforesaid letter of*the Officiating Chief Secretary e 
to the Government of Bengal not having finally disposed of the 
prayers contained in the aforesaid memorial your memorialists venture 
to revive the subject and to submit this new memorial to the Govern- 
ment of India on the same subject with the addition of fresh matters 
that have happened since the said letter of 1900. 

5. That nothing was more distant from the contention of your 
momorislists in the first memorial and nothing is more distant from 
their contention in the present memorial than the hypothesis that 
they then required or do now require that a law should be enacted. 
for the first time specially in favour of the Mahomedans legalising. 
for the first time settlement of Mahomedan family property under 
the name of Wakf. Your memorialists have therefore nothing to: 
say to that portion of the aforesaid letter of Mr. Bourdillon where he 
gayse that the Government are not prepared to entertain the prayer 
of the memorialists which is in effecfa proposal that Government 
should legalise the settlement of Mahomedan family property upder- 
the name of Wakf.” . 

What Mr. Bourdillon thought was that the memorialists were 
seeking for a rule which was not provided for them according to their 
‘own Law, that is the Mahomedan Law, but which they, for the first 
time, were asking the Governmept to be embodied in a statute in their 
favour. Your memorialists, "tost respectfully beg to submit in con- 
nection with the last quoted passage from Mr. Bourdillon’s letter that 
the prayer implied in that quotation was not contained in the first 
memorial as appears at page 193 N. of Vol. II., Calcutta Law Journal. 
What the memorialists submitted in their first memorial and what they 
most respectfully submit in this memorial, with all apology and respect 
is, that although their Lordships in the Privy Council were animated 
by a sincere desire to decide the Law of Wakf correctly in accordance 
with the Mahomedan.Law, (and for this the Mahomedan subjects 
of India and elsewhere were and are highly grateful to their Lord- 
ships], they consider, for reasons set forth in the first memorial and 
also set forth in the article entitled Review of the Law of Wak, 

prinjed in°2 0. L. J., p. 109 N. to 168 N. that their LordsRips have 
failed to appreciate the Mahomedan Law upon the subject of the 
validity of Wakf, and have, whilst purporting to be guidgd by the Ma- , 
homedan Law, set aside that Law and armved at a dec Sion, absolutely 
inconsistent with and wholly opposed to the letter afd spirit of that 
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Law; this is the opiniou of the whole of the Mahomedat world and tof 
most of the influential and trained opinion of the members of other 
communities who have made the principle and practice of the Maho- 
medan Law of Wakftheir special study. Your memorialists there- 
fore submit that, 1f that is so, that is, if their Lordships of the Privy 

Conncil have really misunderstood the Mahomedan Law on the sub- 

ject of Mahomedan Wakfs, and’ if there is no judicial machinery 

to correct them, then your memorialists have only the Government 
of India to look to, for the purpose of legislating not with the object 

of introducing for the first-time the law of perpotutieis in their 
favour, but with the object of restoring to “them what they have 
enjoyed ever since the beginning of the British Government, viz., the 
benefit of their own law as laid down by Mahomedan authorities in 
in favour of the validity of Wakfs and in reliance on which law, 

Wakfs were created at all times and all ages under the British rule ; the 
question ts, not whether anew right ts to be now created for the fret time 

in favour of the Mahomedans, but whether the Mahomedans are to be enow 

for the first time deprived of a right which they have always enjoyed tn 

countries under Mahomedan Rule and which they have enjoyed in India 
under the British Rule ever since thé establishment of that Rule. 

6. Your memoriálists therefore abstain as they did in the first 
memorial from the arrogance of asking a new Law or enactment to be 
made in their favour legalising the settlement of Mahomedan family 
property in the name of Wakf. e 


7. But what the memorialists in the first memorial contended 
for, and what they most respectfully but strenously now contend for, 
is that their Lordships of the Privy Council did not correctly interpret 
the Mahomedan Law of Wakf, and they were wrong in holding that 
according to Mahomedan Law it was not campetent to- a Mahamedan 
to tie up his property in the manner contended for inthe caseg 
decided by the Privy Council. The view,which their Lordships took 
was, that seemingly and apparently the Mahomedan authorities did 
lay down the law as Mr. Justice Ameer Ally expounded it in His 
judgment but they held that, that seeming and apparent view coutd 
not possibly be the correct view as it involved a» contradiction in 
Mahomedgn Léw itself; butin supposing that a contradiction was 
involved, their I galih ip were completely mistaken and they were 
further wrong in holding that such a judge-surmised contradictibn 
not recognised in any Mahomedan work, would justify a court in 

departitg from the plain*and clear meaning of law positively leid - 
-down in express words. In support of the Mahomoedan yiew (which® 
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is the correct wiey) of the Mahomedan Law of Wakf, most cónvisoing 
arguments are brought forward in, the aforesaid article enitled 
“Review of the, Law of Wakf” printed in 20, L. J. as aforesaid, 
And your memorialists are prepared to challenge the whole world to 
show thatthe Mahomedan Law of Wakf is different from th.t stated 
and shewn in-the aforesaid article, 


8. The Privy EET deal with the Wakf question in this 
way ; first they give ita bad name, and then proceed to demolish it. 
In the case of Mahomed Ahsanulla, Indian L. R.-7 Cal. Series, p. 
510, their Lordships understand a Wakf to mean endowment for a 
charitable purpose ; so that charity being according to them the very 
foundation of the idea of Wakf, the next step in the argument is one 
of easy descent, viz. that it amounts to contradiction in terms to call 
a family settlement which involves no charity,to amount to an 
endowment the essence of which is charity. Their Lordships 
assumed that the meaning of charity with which they had Lfe-long 
familiarity, must be the Mahomedan meaning of the same term ; 
the contradiction was therefore inevitable. It did not occur to their 
Lordships that a system so old as the Mahomedan Law, supported by 
the acute logic of the Mahomedan sy8tem, when it distinctly and in clear 
terms recognises the validity of family settlements, it was not likely 
that such a law should in reality be open to an objection to which a mere 
‘cursory reading of it gives rise; it did not occur to them that it was 
possible that the objection based. on the word charity which for the 
first time, occurred to them, might have been met by the Mahomedan 
system, in some way or other ; instead of giving effect to the plain and 
obvious meaning of the texts in the light of the interpretation assigned 
to them by the accumulated practice, experience, wisdom and usage of 
ages universally in all Mahomedan countries, their Lordships allowed 
their own ideas of fitness of things to govern and control the plain 
meaning and explicit terms in which the Mahomedan Law was 
expressed. 


e It did not occur to their Lordships of the Privy Council that if 
there had been one or, two writers on Wakf, it is possible that an 
evident mistake gould be made: but whenthe authors on works of 
Mahomedgn Law are by hundreds and thousands as & perwsal of the 
list an Morley’s Digest and Harrington’s Analysis will shew, then it 
was well worth their while to pause and consider whether the Privy 
Council themselves were not in error instead of the istocmsistency and i 
contradiction being attributed to such a large number of Mahomedan 
. writers ; it was really strange the law-books had passed through the 
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eriticism of ages and variety of countries, but tho fncónsistenoy and 
contradiction was left to be discovered by the Privy Council, who had 
to access to the original Arabic and were unfamiliar with Mehomedan 
Jurisprudence which proceeds or principles wholly different from 
those on which Western Jurisprudence is based, 


The same view runs through the other decisions of the Privy 
Council as even a cursory reading of Sir Roland Wilson's notes at 
page 866 to 372 of His Anglo-Mahomedan Law, Second Edition, will 
show. Bat tite governing jdes in the mind of the Privy Oouncil in 
regard to the meaning of Wakf is a mere assumption and is a mistake. 
Wakf does not even remotely import the idea of charity in the sense 
of benefit to the poor. Wekf imports the idea of religious sawab 
whether that sawab is obtained by giving to the rich or the'poor, to the 
relatives or te the siranger, to the Mahomedans or the non-Mahome- 
dans and so forth. See C. L. J. Vol. II, page 251 N. para. 4: 
“ Necessity requiro that a Wakf ‘should be obligatory in order that 
the Wakif might receive sawab er religious merit perpetually, ” 
also page 269 N. para. 33. There is a Mahomedan institution which 
‘is really charitable in all strictness gccording to the European ides 
of charity, being confinad for the bonefit of the poor but which has 
been wholly ignored by their Lordships, and that institution is sakat 
by which the popr alone can bo benofited: See 2 O. L. J., p. 256 N, Soo 
also p. 227 N. and 228 N. of the said Cal. Law Journal. The origin 
of confusion and. misapprehension in taking Wakf to involve a notion 
of charity, arose from the mistranslation of Mr. Hamilton; and 
although he was corrected by Mr. Baillie, the correction has gone for 
nothing and the original mistranslation has been persistently adher- 
ed to. See the matter discussed at page 260 N. of 2 Cal. Law Journal. 
Sir William Macnaghten rendered the expression Wakf by endow- 
ments, but Baillie says that the term is more comprehensive and 
includes settlements on & person's self and ehidren. See also 2 C. L. 
dJ., p. 268 N., para. 30, also page 273 N., para. 01, p.278 N. and 
279 N., paras. 58 and 59. Pago 295 N., para. XIV and XVI. The’ 
true meaning of Wakf is that itis an institutión which has been” 
designed as such by the will of God ; and particular ihstances spring 
into existefice by the direct will of God, in order tô enable 
man to make provision for the benefit of his soul by tying up the 
property and dedicating it to God and directing the proceeds to ba’ 
used for Rprposes recognised by Mahomedan Law in the light best 
calculated to ipsurd the good of the soul of the owner. See 2 0. E, 
I: page 284 N., paras g and h. See 2 0. L. J., page 281 N., para. 
8« by ca dh e f, ond g. Bog 2 O, Ee Jy page 201 N. pora, 18, Soe page 195 
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90. LIAN, pata 22. Tt must be remarked that all Makomedan 
institutions arise from the will of God and are not of man’s creation : t 
being divine and not human in its origir, the nature of Wakf should* 
have been coticeived as willed by God and not as willed by man. 
With dpe deference and great respect to their Lordshipb of 
the P. O. your memorialists beg to submit that it is not open to tho 
judiciary te try to find ont from an enactment the line of polioy 
and then to cut down the express and plain word of an enactment so as to 
be read (by mutilation of words and erasure of therh from the texts) 
consistently with the supposed policy. The policy “of Mahormedan 
‘Law of Gift wae found by their Lordship to be ina particular line 
‘and direction, vis, against the creation of perpetuilies; therefore 
from the express texts allowing perpetuities in the shape of Wakf, 
` plait letters must be erased and struck out and the Mahomedan Law 
Works must be mutilatied to meet the supposed policy of gift ; this 
crysl àxolsion of words and mutilation of texts is not justified by 
æy principle known to the civilisedeor uncivilised world. All sta- 
tiitory eiidctments might be subjected to the same process; tho 
‘Penal Code or any other code might contain express provisions on à 
certain question: a judge might set himself jo discover the policy 
&nd on his view of that policy he might score through the enactment 
";&nd remove sections and paragraphs as being inconsistent with that 
“policy. Here your memorialists submit that the works of Mahome- 
dan Law are nob ambiguous or defective on the subject of Wakfs : 
they contain express provision on the subject ; and the original work 
and English translations all lay down that a Wakfin the nature of 
à family settlement is a valid institution according to Mahomedan 
Law ; see Baillie’s Digest already cited. But their Lordships lay 
down that the express words must be erased and struck out of the 
Mahomedan Law works and shouldinot be taken to mean and import 
what they say in regard to Wakf, because of the supposed policy of 
the Mahomedan Law as gathered from the Law of Gift. Thus a 
considerable portion of the Mahomedan Law has been simply penned 
“through and erased, ‘and is to be treated as a dead letter to the bitter 
dlissapointment of your memorialists. What should have been done 
-in this case is the same as what is done in other similar eases where 
:@ judge is unable to follow the policy and reason of a provision, vis 
ito give effect to express provisions and express words whenever such 
xpress provisions and express words are found, regäräless of any ~ 
quebtion of policy and to confine the question of polioy only to ques- 
tions unprovided for by express provisions on the subject ; but thera 
iseno fear of want of provision on any subject go foras the Mahome- 
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dan Law is concerned, bocause itis divine in its origin and provides: 
for a]l needs of mankind that might arise np to Doom's Day and in 
foct oven afterwards until the soul is finally disposed of. The; only; 
thing necessary is that the: texts should: not be mutilated and a thing 
divine should not be attempted’ to" be out down with the aid of 
human intellect by human hands such mbelah being .limited. and. 
eireumsoribed from-its very nature. . 

9. As suggested in the aforessid letter of Mr. Bourdillon,. 
fresh cases have been tried in the Privy Council with no better- 
result amd those fresh cases are set out in the list at page 125 N.. 
ef VoL ILof C. L.J. The reason why the Privy Council has been 
unable to seethe correct Mahomedan Law and to- view- the ‘subject 
with clearness, and why they: have refusedto-believe that the Maho- 
medan Law was agit purports to'be clearly and expressly set out in- 
the text-books, are shown in the aforesaid Review of the Law of 
Wakf and in the aforesaid first memorial submitted by your memo- - 
rialista of the Government of India as aforesaid. What your mego- - 
vialists most earnestly and emphftically submit to- your- Excellency - 
I8 thig; in the aforesaid: letter of Mr. Bourdillon the conclusion in 
regard to whether their Lordships im the Privy Council had correctly 
appreciated the Mahomedan Law was left open and was nob critically 
considered’ by the Government of India by which-it was assumed" 
that the contention: of the memorialists that the Privy Council had .* 
misunderstood the Law was correct. In fact the cosideration of that 
question was deferred to future occasién. The occasion has.now- 
arrived; because the Privy Council have repeated ‘the same ruling and 
Rave expressed'the same view in later-cases.. The questions thus: 
now brought to a crisis before the Government of India amd“ that. 
question is now no longer capable of being avoided, the question: 
being whether the Privy Council were right in their view of the: 
Mahomedan Law. The Governmont of India cannot avoid enter-- 
taining seriously that question ab this juncture because: the Maho-- 
medan Law is secured to the Mahomedan subjects by an agreement. 
of the Crown with the subject as laid down in the Regulations and 
Acts ; and when your Memorialists say that the said agreement has 
beon broken in the practical working of the Regulations and Acts, the 
Government will, it is presumed be pleased’ to consider it their duty 
to accord a hearing and then to find out whether the memorialista 

eare right or wrong in their contentiomin-regard to tho disregard of 
of Mahompden Law showy by the: P..C. 

No advantage, it is presumed, would be taken of the ignorance of i 

the Privy Council „as to its knowledge of the Mahomedan Law, and 
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your memoridlisit submjt that the present opportunity would ndt be 
seized to abolish the Wakf in this indirect though wrong way. * 

10. Your memorialists beg to'submit that they do not abk from, 
the Governmert what has not been already secured to ‘them by the 
benevolence of the Government and its courtesy and kindness, as 8 
matter of policy and as a matter of right to the memorialists as 
Mahomedan subjects of the Crowtt by means ofa contract and 
agreement entered into by the Government with the Mahomedans 
by means of the enactment of the Regulations. As other matters of 
contract and policy were renderod into wilting and enacted in the 
form of Regulation, so’at the time of taking charge of India, the 
policy was rendered into writing that the strict Mahomedan Law was 
to govern Wakf cases. What your memorialists mean is that by the 
early Regulations and by the later enactments, th8 Mahomedan Law 
is the law which is to govern Wakf cases and not the law contained 
in Equity, Jurisprudence, good conscience and common law; and 
acéordingly their Lordship of the Privy Council concede to your me- 
morialists the right to have the question decided by the Mahomedan 
Law. Therefore, seemingly, there is no grievance for your fhemo- 
rialists. But this absence of grievance appears only when a super- 

. ficial view of the question is taken, because the effect of what has been 
, done by Privy Council may be corroctly stated that the Government 
has given with one hand, namely by the legislation which secured 
Mahomedan Law as the governing principle in this case, what is 
being taken away bv the other hand, namely, refusal to apply the 
. Mahomedan Law to the caso (such refusal being based upon mis-con- 
ception of the law). What then is the remedy which your memo- 
rialists have in their hands? The whole world, Mahomedan or non- 
Mahomedan, is agreed in thinking that the view of the Mahomedan 
Law taken by the Privy Council is erroneous and that the Mahomedan 
Liaw governing all texts and creeds including the Soonnees and 
Sheas, is in favour of the contentions raised by your memorialists. 
But the Privy Council, although they hold that the authorities cited 
before them do show,that the Mahomedan Law is as contended for 
by your memorialists and is explicitly so laid nown, still refuse to 
accept the apparent meaning of the texts on a mere migconception, 
namely, that such a view of the Mahomeodan Law of Wakf was 
contrary to the admitted Mahomedan Law of Gift; because say they 
one portion of tho Mahomedan Law could not be readeinconsistently 
with another portion. But their Lordships of, the Prify Council 
. omitted to notice that no analogy could be derived from the Law of 
Gift to cut down and control the Law of Wakf beanuso these two bran- 
. . 


+ $ e 
| | L] 


*. 


45a | 

chês of law are based upon totally different considerations ; the Law 
of Gift is based upon favour and does nob involve the element of 
consideration, whereas the Law “of Wakf is based upon consideration 
consisting of Sawab or reward in the future world ; this distinction 
and this error is pointed out in the article on Review of the Law of 
Wakf in 2 O. L. J., p. 121 N., to p. 123 N. and at p. 188 N. and at p. 
278 N. para 57 etc. The test ef the question is this,'as stated at p. 
184 N. para 20, namely, that according to Mahomedan Law if a 
Mahomedan, after having made Wakf of his property in the manner 
contended for on behalf ef your memorialists, becomes apostate from 
fhe Mahomedan faith, his Wakf falls to the ground and becomes 
void, because he ceases to bea fit subject of Sawab or future reward ; 
such should also be the résult according to Mahomedan, Law even if 
the Wakf conforms to all the provisions and conditions laid down by 
the Privy Council. But according to the Privy Council when the 
theory of Sawab or future reward has nothing to do with the 
constitution of Wakf and when the analogy from Gift governg the 
question of Wakf, then subsequent apostacy of the Wakf maker has 
no Sffect upon his Wakf. Thus the Privy Council interferes with 
the Mahomedan Law and the Maltomedan religion in a diversity of 
ways, a8 pointed out ‘in the aforesaid article in the Law Journal. 

` 1. Your memorialists could not feel that justice was meted to 
this memorial ando their body as a whole, unless tbe Government 
were to try its best to inform itself of the correct and real Mahomedan 
Law on this question. The reason why the Privy Oouncil could not 
see the correct Mahomedan Law is set out in tho aforesaid article. 
entitled “ Rev'w of the Law of Wakf” at page 123 N. Vol. 2 para 7. 


C. L. J. But the reasons for taking a correct view of the Maho- 


medan Law which were not open and within the reach of the Privy 
Council, having been now made publie by the aforesaid article— they 
are within the reach of every body—therefore although the Privy 


Council might have besu at the time justified in saying, “To these 


ieee no answer was given or attempted nor can their Lordships 
see any ; " still the Government of India, now having the whole of 
the Law critically and minutely placed before it in the article referred 
to above, is ina better position than the Privy Council to see whether 
the contention of your memorialists is correct thatthe Privy Council 
has taken æ wholly unfounded view of the Mahomedan Law. i Any 
attempt, hawover, elaborate and broad which the Government might 
be pleasetl to make to inform itself of the correet rule according to 
Mahomedan Law in the cgse under consideration, will not in any way 
be thrown away; hut on the other hand your memorialists being 
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fully convinced, that the result of such an enquiry would be in mya 
of the view submitted by your petitioners, such result, if attempfedi. 
would serve & double purpose, namely, it would show that your me- g 
morialists are not desirous for the first time in the words of Mr. 
Bourdillon to seek to “ legalise the settlement of mahomedan family 
property under the name of Wakf," but that:on the other handi 
what your memorialists seek «is that what is already secured to them 
by the law should not be taken away from them. Your memorialists 
should not, therefore, be deemed by Government to be clamouring 
to secure perpetuity which is so obnoxioug and hateful to English 
lawyers; on the other hand, your memorialist's position is this > 
they are apprehensive that (unless the Government interferes) what 
is secured to them by legislative enactment,is in danger of being” 
taken away from them by judge made law. "Therefore your memo- 
rialists submit that what is already secured to the Mahomedans: 
should not be taken away from them. 

12. It is necessary for your memorialists to state that before 
the Privy Council decision in question there was no reason for dis- 
content amongst His Majesty’s Mahomedan subjects, that the Wakf 
question was never properly understpod by the Civil Courts of India 
according to the correct Mahomedan point of view. On the other 
hand before the Privy Council decision which is complained of, there 
was a fair current of decision of Civil Courts in fevour of the 
correct view of Mahomedan Wakfs, and those decisions are noted im 
Sir Roland Wilson's Mahomede Law at page 389 etc. (see also page 
869 and 370 of the same.) At page 370 (bottom) Sir Roland Wilsom 
‘pays “ At the same time it is historically so interesting and may 
* hereafter “ prove so important from the legislative point of view 
that while excising the matter relating to it from the body of the 
work I discuss it rather more fully than before in Appendix B, part 
I," Appendix B, part I isat page 489 of the work, where Sir 
Roland Wilson after setting out all cases favourable to the Wakf 
* pays at page 500. “1 am now inclined to think it quite possible for- 
both views to present themselves as true to the same mind at the 
same time.” At p. 501, at foot, the Russian professor's view is 
given and his admirable and unqualified approval of Wakt i 18 get out 
as being “a most rational and happy solution of an encon$mic pro- 
blem’ which must often have “ troubled parents solicitous about the 
future of their desceudant.” Sir Roland Wilson sppaks of the 
Russian Professor as one “ who by no means errs on thé side of exces- 
. sive respect of Mahomedan Law in ggneral. Ur Yourememorialists feel 
greatly aggrieved that the Russians referred to by Sir Roland 
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Wilson, who are the avowed enemies of the Mathoriedans, should 
take a right view ofthe Wakf and bring a false ground to support 
* that right view ; and that the Privy Council should refuse to apply 
‘the right ground in favour of the right view of the Law of Wakf and 
should refuse to take,the right view of the Law of Wakf upon a 
wrong ground. Your memorinlists expecf sympathy fróm the British 
Government at this hour of their need: they confine this request of 
sympathy to whatisa matter of right and not favour, vis, that 
Government.should try all possible means te inform itself of the true 
‘and correct Mahomedan Law on the question of Wakf and might not 
avoid the question on the ground that the Ptivy Council whose duty 
was to administer the Mahomedan Law must have administered it 
correctly ; and might not abstain from satisfying itself whether the 
- Privy Council has actually administered the law correctly. Other 
European views on the subject, besides those given by Sir Roland 
Wilson are these: See page 193 N, 2 C. L. J. Appendix No. I, being 
the views of Sir Comer Pethgram. See 2 C. b. J. page 197, Ne for 
the view of Lord Stanley expressed in the House of Lords. See also 
page 204 N. on the samo subject. See also page 210 N. again for the 
views of Sir Comer Petheram. ki 
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There having been so many cases decided by the Privy Council 
all in one line Although such decisions are all based in ignorance of thg 
correct principles of Mahomedan J urisprudence or Ooagol-i-F'ikah, it 


is idle fer your memorialists to oxpedt that the Privy Council will go: 


against their own current of decisions even now that the correst 
principles of Jurisprudence have been brought within reach of the. 
English knowing public by means of the article referred to above. 
printed in 2 C. L. J. page 109 N. Your memorialists therefore most 
humbly approach the Government of India and submit that the 
Government should not allow the prerogative given to the Mahome- 
dans by legislative enactments in regard to the making of Wakfs 
which are valid according to Mahomedan Law, to be frittered away 
by a side wind by means of wrong decisions of the Privy Couneil, 
that is to say by such decisions of the Privy Oouncil as your mqa- 
morialists contend to be wrong and as they hope will be proved to be 
so by an enquiry and research which the Government will,be pleased 


to make. * 
13. As already submitted at page 118 N. of the 2nd voL of the 
C. L. Je tho decision of the Divisional Bench in 2 O. L. J. page 116 


to which the Hoif'ble Mr. Justic Dr. Ashutosh Mukerji was a party, . 


has given supreme satisfaction to the Mahomedan Community as au 


b . 
"e 4 |] j 


0 ' — aed 


e t . 
eitempb to decide*the Mahomedan Wakf cases according to the 
express and plain texta and the correct and real. spirit of "the 


* 


Mahomedan Law, so far as the question for decision in that case * 


does not procoed on & common ground. That decision of fhe Hon'ble 
Gourt recognises & principle which was ignored, by the Privy Coun- 
cil, namely, thé principle of Sawab or benefit of the soul which waa 
not at all considered by the Privy Council Thus there is judicial 
decision of the Calcutta High Court, upon a principle ignored by the 
P.O; so that morally speaking the authority of the Privy Council 
is considerably shaken. But this last decision is not sufficient for 
the purposes of your memorialists because it cannot be taken to have 
the effect of reversing the Privy Council ruling although it 
indicates and acts upon correct source of efquiry and proceeds 
upon a principle wholly disregarded by the Priny OCounoil This 
decision of the Hon'ble Court should also have the effect of 
inducing your Excellency to re-open the question decided by the 
Priv? Council for the purpose of the Ggvernment being informed as 
to “what the correct principles of law are on the subject of the 
Mahomedan Wakfs. 

14. Your memorialists beg to draw your Hxoellenoy's attention 
to the circumstance that under the Mahomedan Law there is an 
institution called pre-emption which is against public policy according 
to modern civilised notions: but it is in full force fn India according 
to the Mahomedan Law; and fhe Hindus have been declared by 
High Court decisions to be entitled to the benefit of the rule of pre- 
emption. The Anglo-India Law might, if the law is to be recast, dis- 
allow pre-emption but it has thought proper to recognise it, because 
it is & necessary supplement to the provisions of Mahomedan Law and 
a, salutary check to the minute divisions and sub-divisions which the 

"Law of Inheritance provides. In 8, S. W. B. p. 309, Justices Bayley 
and Phear.sgy:—'' The right to pre-emption is very special in its 
character. It is founded on the supposed necessities of a Mahomedan 
family, arising out of their minute sub-divisions and inter-divisions 
of.ancestral property ; and as the results of its exercise is generelly 
adverse to public interest, it certainly will not be recognised by this 
court beyond the limits to which those necessities have Ion judi- 
cially decided to extend." In I.L. R. 7 All. series p. 790, Mr. 
Justice Mahmood in delivering the judgment of the F., B. says as 
follows :—“ The law of pre-emption is essentially a part at Mahomedan 
Jurisprudence, It was introduced into India by Mehomedan’ Judges 
who were bound to administer the Mahomédan Law.’ At p. 782 he 
had observed as follows ;— And although I canto? add much to the 
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fohsens given by Mr. Justice Spankie, I may here observe that pre- 
‘emption is closely connected with the Mahomedan Law of Inheritance. 
^ The law was founded by the Prophet upon republican principles, 
at atime when the modern democratic conception of equality and 
division of property was unknown even in the most advanced coun- 
tries of Europe. It provided that upon the death of an’ owner, his 
‘property is to be divided into: numerous fractions accor ding to 
extremely rigid rules, so rigid as to practically exclude all power of 
testamentary disposition and to prevent any division of the property 
mado even with the conser of the beirs, unless that consent is given 
after the owner’s death, when the reason is, not that the bestower 
had power to defeat the Law of Inheritance, but that the heirs, 
having become owners qf the property, could deal with it as they 
liked and could therefore ratify the act of the heir’s ancestor. No 
Mahomedan is allowed to make’s!will in faveur of one of them and 
a bequest to a stranger is allowed only to the extent of one-third of 
the property. Under these circumstances to allow the Mahomedan 
Law of Inheritance and} to disallow the Mahomedan Law of Pre-empiton - 
would %e to carry out the law in an imperfect manner, for the latter 4s tn 
reality a complement of the former, tnd one department of the Law 
cannot be admintstered without taking cognisance of the other. Among 
Aryan systems, which favour the notion of the inchoate rights of 
heirs, the rule of “primogeniture, the just representations and the 
exclusion of females from inheritance xcept in special cases, tho 
property is not so completely split up on the owner's death; but under 
the Mahomedan system upon a man’s death nob only his children 
aroventitled to succeed to his property but also his wife, mother, 
father and other heirs according to well-defined rules; and I myself 
know of a case in which, after a Mahomedan’s death, his proporty 
was divided into twenty-three shares, each “heir having a separate 
share in'every parcel. Lf such a Law of Inheritance were not miti- 
gated by the Law of Pre-emption, the result would be serious in- 
convenience aud possibly even disturbance. É . 


15. Your memorialista submit that the nocessiby for the Law e 
of Inheritance and Will to be controled by the Law of Wakf is 
much greater than the neccessity that the same should be centrolled 
by the institution of pre-emption : and the words of Justices Phear 
and Mahmood apply with hundred-fold force in -favour of tha. 
continuation of te Mahomedan Law of Wakf ; their Lordships of the 
Privy Oouneil have taken an isolated view of the Law of Wakf and 
have not considered the effect’ of its presence and of its absence onthe  * 
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‘other bramohds of Mabomedan Law, confining themselvas simply to 
comparing the Law of Wakf with that of Gift. The measure which 
induced the Government of India in, its early days to secure to the 
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Mahomedans the entirety of the Mahomedan Law in all its eng 


including the Law of Wakf as propounded by the Mahomedan Law 
was full of wisdom and prudence and prescience and to interfere with 
ono breach of the Mahomedan Law is to disturb the equilibrium of 
the whole with the certainty of disastrous end to the system ASA 
whole. If in the face of liberal ideas and civilised notions the Msh- 
medan Law of Pre-emption was capable,of being tolerated, what 
reason is there why the same Law of Wakf should not be tolerated : 
both are branches of the Mahomedan Law which in its SEM: is 
secured to the Mahomedans by Statutes. » 


16. Your memorialists therefore beg to submit this memorial 


praying that the Government will he pleased to take ‘proper and 


exhaustive measures, to inform itself of the correct Mahomedan Law 
bofh Soonnee and Shea, uponythe | question of Mahomedan Wakís 
upon which a great deal of light has been thrown hy the Review of 
the'Law of Wakf as printed ini 240. L. J. page 109 N.; and to find 
‘out if necessary where the reasoning contained]in that article is 
wrong, if at all, and if the reasoning contained in the same is right 
. and correct then your memorialista pray that due steps be taken by 
Government to have restoredjtolyour memorialists that Mahomedan 
Law of Wakf which wad socnred to jthem by regulations and 
statutes and of, which they have been deprived by the judge! made 
law of the Privy Council which whilst only professing to construe the 
law has set it aside. Your memorialists therefore submit this petition 
with much the same prayer as was contained in their former me- 
moral to be found at page 193 N. Vol. I of the Calcutta Law Jour- 
nal. Your memorialists are ready te send theix representative men 
well versed in the Law of, Wakf to explain the same to any member 
of the Government to whom the question might be referred for 
enquiry. Your memorialists pray that should the Government deem 
*gach a step necessary then the Government wil be pleased to direct 
& commission to enquire into the correct state of the Law of Wak 
according to Mahomedan Law and if the Government does this then 
tle Mahomedans of India will have revived to them the memory of 


"Une days of Aurungzeb when a Collage of Mahomedan Law Doctors, 


and Ooleomas was brought together for the purposé df the Fatawa- 
Alumgiri being compiled by collecting texts from various scattered 
sources ; your memorialists are certain that anybody of lawyerg 
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or] trained men of whatever nationality they may bd, if the’ view of 
fhe question of Wakf with the light thrown upon the same by the 
‘article in 2 Oalcutta Law Journal page 309 N. be presented to them 
would take the same view as the writer, of that article. Your me- 
morialists further pray that the Government will be pleased not to: 
hesitate to make as far-reaching enquirieseas possible ; becauge your 
memorialists will then havo at least the consolation that the Govern- 
ment has done its best to inform itself of the correct position of the 
Mahomedam Law. on the Wakf question under consideration ; the- 
rest they will attribute io Kismut or faté: they will not: then sbbri-- 
buie inaction to a feeling of welcome that the hated institution of 
perpetuities though secured by statutes has been done away with 
by judicial machinery which brings no odium on the Government.. 


Your memorialists’ further prayer is this: the idea that & Civil Court ' 


is bound by precedents (which are human in their origin and not 


.divine likgithe Mahomedan Law), being a non-Mahomedan idéa, and 


the correct "Mahomedan idea (as pointed out in 2 Cal. L. Journal” p. 
292 n, p. 289 n., p. 288 n.) being,—that the governing principle iA» 
each case, is to be looked for in tha rules to be found in the works of 
Aboo Haneefa, Mahomed and Yusoof and Zoofur and others, according 
toa graduated scale laid down with precision im al details in 
Soonnee Law Books, and also in the rules to be found in Shea Works- e 
strictly according, to Mahomedar Lawa the Privy Oóuncil decisions: 
are nob admissible as authority on the “ination of the Mahomedan- 
Law of Wakf, much less-are they conclusive authority : that being go- 
if the result of the further enquiry prayed for by your memorialists 
by means of this memorial were to tarw out (as they are certain 
it will turn out) in favor of the views submitted by them in this 
memorial then it is prayed that the Government will be pleased 


- either to enact that the precedents constituting the decisions andi. 
rulings of the Privy Council on the law of Wakf in question, are of ' 


no authority upon questions of Mahomedan. Law’ beyond the place 
recognised for them by the Mahomedan Law: or the Government 


will be pleased to devise other means to secure’ that Wakf quesiiom | 


should not be governed by wrong rulings ; er the Government will 
be pleased “to grant such other relief as my after due daliberation be 


considered expedient. 


- " "Dated the 7th June 1907. 


, i baat 
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à $ (Copy) | 
VicEREGAL LODGE, SEA, 
* 7 e 1UÀ ane 1907. e 


SE 
Iam directed to acknowledge the receipt of your letter of the 


7ih June 1907 and to say that His Excellency the Viceroy will give 
the merforial his best consideration when it is submitted to him by 
the Home Department to whom it has been transferred. 


Yours faithfully, 
(Sd)' J? R. DuxroP Sura, 
Lieut. Ool, * 
Private Secy. to tha Viceroy. 


To 


Moulvi Mahomed Yusoof, K. B. 


(Oopy)- 
° No. 2079 J. D. 


4 4 
JUDICIAL DEPARTMENT, JUDICIAL BRANCH. 
Ld 
From 


W. S. Milne, Esquire, I. C. S., Under Secy. to the Government 
ef Bengal. : 
eTo * t 
Moulvi Mahomed Yusogi Pleader, High Court, Calcutta. 
Darjeeling, the 24th July 1907. 


Siz, i 
With reference to the further memorial addressed by you to 
His Excellency the Viceroy on the question of Wakfs, Iam directed 
to inform you that the Government of Indis seeno reason for re- 
considering the decision arrived atin 1900 to the effect that they 
are unable to interfere on the subject of the settlement of Mahome- 
. dan family PA, under the namo 9 of Wakt. 


I have the honour to be 
i l Sir; 
! Your most obedient servant, ' 
(Sd) A. Mine? 
Under Secy. to Govt. 
of “Bengal. 


e boa ° 
( Draft.) 5 e . 


: 8, EUROPEAN ASYLUM LANE, 
Dated day of 1907. 








SIR, 


4 
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' I am in receipt of a letter No. 2079 J.D. from Mr. W. S. 

Milne, Esquire Under Secretary to the Government of Bengal, dated 
Darjeeling the 24th J uly 1907, informing me that the Government of 
India saw no reason for reconsideration of the decision arrived at in 
1900 to the offect that they are unable to interfere on the subject of 
settlement of Mahomedan family property under the name of Wakf. 


The reconsideration referred to above isin connection with a. 
memorial which I forwarded to you on the 7th June 1907 and the ` 
receipt of which you acknowledged by a letter, dated Simla the 11th 
June 1907-informing me that “ His Excellency the Viceroy wilbgive 
the memorial his best consideration when it is submitted to him by 
the*Home Department to whom it has been transferred.” 


I venture to submit that the aforesaid letter of Mr. Milne takes 
“mo notice of a very important portion of the memorial vis., that which 
relates to the, question that wrong decisions upon Mahomedan Law 
even by the highest Court are not at all binding and have no effect 
as authority: but merely amount t$ anullity. This question will 
be presented to the Legislative Oouncil upon proper materials. 


I therefore beg to submit that as the questions raised in the me- . 
morial will come to be considered by the Legislative Council in another. 
form, and as the aforesaid order of Mr. Milne does not dispose of the 
whole of the memorial you will be pleased not to treat the memorial 
as finally disposed of by means of the letter of Mr. Milne until 
the Legislative Council has had time to consider the question. which, 
will be put forward before it, because the Legislative Council might 
feel hampered in dealing with the question which will be put before 
1b by. the circumstance that the Wakf memorial has already been 
í finally disposed of by the Government of India ih regard toa por- 
tion of the prayer. The question which will’ be submitted to the 
Legislative Council is that an erroneous decision cf the Civil Court 
on & quesihn of Mahomedan Law is a nullity and has no effect 
“as authority on the question so wrongly decided and this involves 
the questios whether the, Privy Council has taken correct view of ' 
ihe Mahomedan Lar. 
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I also subniit the following aspect of the Tus viz., that if is 
highly probable that the consideration of the memorial, of which the 
result was communicated to me by the letter of Mr. W. S. Milne, was 
unaccompanied with a consideration of that aspect of the subject matter 
which appertains peouliarly to the Legislative Department. I there- 
fore invite a reconsideratiog by the Government of India, of the 
whole of “the question relating to Mahomedan Wakfs in all its aspects 
before any one of the various x d in which the Rosen presents. 
itself be finally decided. ` i 

I have the honor to be 

Sir, 
Your most obedient servant, 
Manon Yusoor. 


* 
To , 
Tae PRIVATE SECRETARY TO His ÉXCHLLENCY TER VIOERBOY. 


x 
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EASY STEPS TO FIND OUT ERRORS OF THE Privy COUNCIL DRCISIONS ° 
IN Warr OASES, ` 


L—Harington's Analysis, Vol. I, page 230, line 2. “If no rule. 

o be found in the Book of God, the Kazee is to decide according to the 

traditions from the prophet." But the P. C. ir L. R. 22 I. A. page 86. 

disregard the authority of Mræditions (or Hudees) by saying as. 

follows :——“ As regards precedents (meaning, traditions, some of 

which are quoted by thei? Lordships,) their Lordships onght to 

. know a great deal more in detail about them before judging whether 

they weuld be applicable at all -*  ,* *.” Here their Lord: 

ships have put the prophets’ tradition to a test wholly inconsistent 

with their conclusive authority. The Privy Council engraft a con- 

dition for the authority of traditions and practically say—the 

. traditions are authority only as far as we are able to understand them. 
(See also 2 Cal. L. J. page 172 N.) 

. i:—There are rules in the works of jurisprudence which are not 
translated laying down principles to find out the anthencticity and 
construction, of the traditions and after these two pofnts have been 
found out the traditions are conclusive and not capable of being cast 
away on the grofind that we “ought to know a great deal more in 
detail about them before judging whether they would be‘applicable at 

_ all.” But “the more” referred to above was known, (if not “to the 
Privy Council), to the text writers on Wikf Law from whose books 
the quotations were given, It was not thatthe Ore ewas brought out 
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ray from ia mine forthe first time : the rough matterg bad Adan 
centuries of purification and process- befores it was brought to the 
Pi Connoil. See Vol. 2 Cal. Law Journal page 214 N. and 215 N. 


* forthe amount of erudition which had®been already bestowed by the 


Moojtuhids before the particular traditions recited before the Privy 
Council were accepted by the Mahomedan Doctors and Legislators as 
relevant and authoritative in Mahomedan Law. (See 2 Qal L.J. 
page 238 N. and 239 N. 


IIL—The ru]e founded on the Traditions had for its basis in- 
‘spiration, the rule acted on by the Privy Council had for its basis 
human logic: there is no comparisen between the two: the major 
premises was absolutely unfounded: so that the argument was some 
thing like Tenterden steeple being the cause of Goodwin Sands; or 
the Wakf Law,contended for must be wrong, otherwise the Peary 
expedition to the North Pole would not have nearly failed. The 
Privy Council assumed that Gift and Wakf are of the same genus 
and therefore what is true of gift must be true of Wakf and vice persa. 
But this argument is wrong af has been shewn in 2 Cal L. J. page 
199 N. Things essehtially dissimilar have been, compared and what 
was based on inspiration has beem discarded on the basis of such a 
oomparisan. e 

IV.—The theory of Sawab governs the Law of Wakf and page 
122 N. Cal. L. J. Vol. 2 (last paragraph) shews a case in which a 
Wakf is valid accerding to the Rule ef the Privy (onncil: but it is: 
void according to Mahomedan Law : this is the case of & male 
apostate : compare the case of a female apostate. 


V.—Without repeating them, I refer to the 20 points to be ' 
found at page 189 N., &o., of 2 Cal L. J. to which the validity and’ 
correctness of the Privy Council decision is open. 


. VI.—The opinion of the following European gentlemen is in 
favour of the validity of a AMahomedan Wakf on himself and 
children. 


À.— Sir Comer Petheram : see 2 Cal L. J. page 198 N. 

B.— Lord Stanley of Alderly Do. page 197 N. and again at Do. 
page 204 N. 6 
- C. Sir Comer Petheram again at Do. page 910 N. His 
Lordship regrets that wrong decisions of the Privy Council are binding 
on the Indjfn Courts. He refers to the Statute of 1781 and his utter- 
ance imi? favour of the view that Legislature ought to interfere. 
The present humble attempt is to y the Beene on of the Legig- l 
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Now Civil procedure Code for the anomaly poifted ont by Str Comer 
Pethram. The "Digest of Mohamedan Law by Sir Roland Wilson, is 
in favour of the Mohamedan Wakfs (see his notes to page 866 tp 372 
of his Anglo Mohamedan Law second edition. 


VII. The.comparison of the law of Wakf with that of gitt ‘and 
the deduction, of inferences from such compatision is called Kyas 
accordingsto Mohamedan Law. 2 Calantta L. J. page 234 shews that 
Kyas ranks after Ijma as a source of Mohamedan Law and therefore 
can not over ride the sources of Soonnat and Ijma which ere above it, 
but the Privy Council has made a Kyas to over ride Soonnat. 

VIII. It is not a matter to be wondered at that the attempt of 
the Privy Council to make Kyas should have failed because none but 
& Moojtahid can do so and in order that one should attain the rank 
of a Moojahid he must have the qualification poiyted out in para- 
graphs 1 to 6 of 2 Calcutta L. J. pages 214n and 215n. And the 
failure of the Privy Council to make a right Kyas on the question of 
Wakfg demonstates the justice of the strictness of the injunctions. 
regarding the qualification. ° 


IX. The great complaint is that the Privy Counci?! whilst par- ` 


porting to decide the Wakf cases aacording to Mohamedan Law does 
not avail itself of the sources on which that law ig based but founds 


, itself on Story and Austin though it does not expressly say so. If 


* 
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the decision of the Privy Council had been based gn the sources of 
recognised specially by the Mohamedan Law such sources should have 
been specifically mentioned acedrding to the groduated scale shewn 
in Harington’s Analysis volume I, page 241 and’ elsewhere. 


X. That strictly according to Mohamadan Law decisions of the 
Privy Council are wull and void (Batel) not capable of being enforced. 


XI. The Civil Court Judges as at present constituted are in 
no sense Moofties as required by the penne an Law and the Regu- 
lations. 

XU. The Privy Bani has assumed the function of Moha- 
medan Law giver and nob Mohamedan Law Administrator [see the 
question dealt with elsewhere |. 

XIU. If the question comes to be referred to a Full Bench of 
the High Cotrt the same will have to go over the whole of th ground 
and consider what is the Mohamedan Law according to the original 
authorities and not according to the rulings. lt is therefoxe meet 
that the Legislature should anticipate the matter, a wrong sujing on 


' 5 matter of law not being law. I 


XIV. Tho eseieggt and. most conclusive step. : 
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e The result ofthe Privy Council decision is io pass a pen through 
‘and, erase the following pages of Baillies Digest second edition viz. 
. pages 576 to 585 section second, page 586 section third, page 587 
section fourth, page 589 and 590 of section fifth, page 591 and 592 . 
section sixth. Whole sections and chapters of Original: Arabic Works 
have been rendered useless and all this has taken placo'in spite of the 
following imperative and strict injunctidh viz. if page 576 of Baillies 
book were to be referred to, the little word “approved " appears in 
that page and in the other pages in several places. The Original 
Arabic for “that word igthe term, “This is Mookhtar or adopted,” 
indicating that the rule or principle to which that term applies is the 
approved or accepted rule: one short sentence which exists in the 
Original Futwai Alumgeery is omitted probably as redundant from the 
translation by Mr, Baillie: where at page 576 the word “approved ” 
occurs for the first time in section second the omitted words are * go 
has it been laid down in the Khuzanutool Mooftacen.” This latter work 
is noticed by Harington as a work of authority at page 256 of volume 
I of his Analysis. Now referrifg to the Doorool Mookhtar [see my 
present translation page 33a item XII] the sign or expression, “This 
is [Mookhtar or] adopted;” is laid down for the guidance of the Moofty 
Kazy to bage his Futwe according to the rule so indicated by the sign 
or expression. The Privy Conncil has done just the reverse of what 
the Mooftee or Kazy is bound to do. This disregard by the Privy* 
Council of the plain sign &nd indication laid down for the guidance of 
the Kazy and Mooftee brings the case-Within the remarks made by 
their Lordships in & previous case reported in Moore's Ind appeal 
volume 12 page 435, which though a Hindoo case is relevent and 
apposite to the present discussion as explained by me in 2 Oalentta 
Law Journal page 290n paragraph 68. If the case had been taken 
up by & Mahomedan Moofty, he would not have made such a slip 
involving so serious & mistake ; because he would have been perfectly 
familiar with the meaning of the sign impleed in the word 
* Mookhtar." 
X V.—A conundrum and a dilemma. . : 
Hinta is a" woman of the Wahabee faith : ghe is unmarried and 
of 18 yoarmand therefore of ago. Ona certain day, say Wednesday, 
she in the absence of witnesses marries Zyd: according to Maljky 
, Sect presence of witnesses is not necessary for the validity of g 
pu T 
On Thursday, Umru who is a Hunafee, goes to her and says ta 
her * your Nika of Yesterday was yoid without witnesses, marry me 
. * 


á 
. 

e e 
. ss * ~ 
. * e i3 
e. * 


 bêa : 


to-day ”” she gaya “ véry well I will act aceérding to the Hungfeo 
. rules, and I can-do so:befause Iam a Wahabes, and I am at liberty 
to act at any time as I like according to any of the four Imams.” 


On Friday, Bakur comes to her and says, * Both the udis." 
Nikahs were Batel or void according to my rehgion which is Shafeeg, 
because a woran must have i 2 guardian for marriage whether she be 
of age or not; marry me through your guardian." 


Question.—-Whose wife wil she be ace of all three of 
them ; if not, of which of them. 
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' STRAY TEXTS UPON PRE-EMPTION. 


Part LÀ. 
Baillies Digest of ee Law, Edition of 187! 5, 


Pago 489. 

“The making of this demand is measured bý the ability to do go. 
And when pne is able to make the demand in the presence of one 
or others of these [though only by letter or a messenger—Doorool 
Mookhtar, page 699], and fails to do so, the right of pre-emption is 
annulled to prevent injury to the purchaser. If he leaves the nearest 
to go to the one mors remote, all being in the same city, the right ia 
not annulled on *& favourable construction; otherwise if the more 
remote be in another city, or in one of the villages belonging to tha 
same city. But if they are all actually in one place and the demand 
is made at the more remote, abandoning the nearer, it is still lafrful; 
unless indeed he has arrived at the newrer and then gone on to tha 
mors remote, in which case the right should be cancelled. 3 

Past IB, 
. Translation made from the original [see Futawai Alumgeery. 
Lucknow edition volume 4 page 18] by the undersigned. 

Then [Soomma] the Tuluh-i-Ishhad is measured by the (Tomuk- 
koon or) competency [ofthe Shufeed tq call witnesses, [measured 
means, that Talab-i-Istishhad is necessary when the Shafee haa oppor- 
tunity to call witnesses in the presence of one of these three things : 
and if having that opportunity, he fails to make demand of invoca- 
tion, his Shoofa shall become Batel or void] to negative the injury 
[ Nufeeun-lil-Zurur which may either mean to prevent injury to tha 
purchaser or the purchase not having resulted in an injury to pre- 
emptor; compare this passage with a similar passage in the Tah- ' 
tawee where ib is written Dafaun-lil-Zurur]. And if the Shufee, 
leaves the nearest of these three and goes to the most remote [Abaad] 
then if all of them are in one [ Misror] city, hig Shoofa does not bg- 
come [Batel or] void arguing from Istihsan (or reasoning based 
on grounds mowe applicable than the reasoning of Kyas or, analogy): 
but if the most remote (or Abaad) is in a different city, orin a 


_ village belonging to the villages of this (very) city, then his Shoof« 


shall become void ; because one (and the same) city (or Misr), to- 
gether with its (Nuwakee or) environs and (Maken or) places [or _ 
diyisions|, if doomed i as one and the same [Makan or] place: and it; 


is'olear tRat if eyery one [of those three] had babn in reality in [ong] 
place, and the Tulub had Been made as regards the most remote 
and the nearest had been left out,,that would have been valid [or 
Jaez]: So also here [where the place is not really one but virtually 
one]: but if the pre-emptor arrives at the nearest and [passing it by 
without invocation} fgoes to the most remote; then his right of 
Shufa shall become [Batel orf void. 

And if the property sold has not been taken possession of, then 
the pre-emptor is at libertyjeither to invoke witnesses to his demand 
in the presence of the vendor or of the prqperty sold : *but if the 
property is in the possession of the purchaser then Koorkhy has laid 
down in the Nowadir, that it is not valid to make [invocation of 
witnesses or] Ishad [in the presence of or] against the vendor 
whereas Mohammed has [made Nus or] expressed „himself in the 
Jamai-ool-Kabeer that ib is valid to make Ishhad against him, the 
vendor; after his surrender of the property sold, by way of Istihsan 
and not by way of Kyas. So laid down in the Mooheet-i-Buru zy. 

The pre-emptor comes to know of the sale whilst he is on his 
way to Mecca and he performs the Talub Mowasubut: but hp is 
powerless to make the Talub-j-Ishhal personally: he is to appoint & 
Vakeel so that the latter may claim for him the,right of pre-emption 
but if he fails to do so aud proceeds on his journey (although he 
gets an opportunity to appoint a Vakeel his Shoofa shall become 
Batel (or void); but if he fails to find one whom he might appoint 
a Vakeel, and finds a (Fayoo] or) messenger (or Pyk, that is & peon), 
he shall send a writing through his hands and shall appoint & 
Vakeel in that writing: and if he fails to do so [having au oppor- 
tunity to do so] his Shoofa shall become void: and if he fails to find 
a Vakeel or a messenger, his Shoofa shall not become void, until he 
finds out a messenger. So has it been laid down in the Zahureea. 

€ & t a ^ 4 x 
(Then comes the case ofsinformation during night as # page 490 
- of Baillies Digest.) 
: MAHOMED Yusoor. 


Part ITA. 
(Baillies Dagest page 490. i 


When e pre-emptor receives intelligence of & sale aie the 
night, and is unable to go out and eall upon witnesses to attest his 
demand but does so as soon as it is morning the demand is valid. 
But he should go ont and make his demand*in the morniigeas soon 


6 as people are stirring about their usual avecations. 2 
*. e e 
: + a. 4 
. b 9 


. A . 
i Part HB. , T 
Translation by the undersigned. 
If the Shufeo contes to know at night and has no power (or: 
Koodrut) to go ont and make Ishhad, then if he makes Ishhad 
when morning arrjves, this is valid (“because he bas delayed tke 
Ishhad on account of Oozvor E excuse, See Kazeo Khan dealing 
with the game onse); this is laid down in the Khoolasa. Ibn-i- 
Fazul s&ys—W hen there is time for people to get ‘up for the 
discharge pf their necessities, if the pre-emptor goes out and 
demands (his right of ‘pre-emption by invoking witnesses he: 


 Shall'be “within time). So it is laid down in the Hawee-ul- 


Fatawa. A Jew when hearing of a sale on the Sabbath day makes 
no olaim, his Shoofa Shall become void. So laid down in the Khuz- 
anut-ool-Moof-taten. (See Futawai Kazee Khan Volume 3 page 12 
the reason for this proposition is stated as follows.—‘Beoause the Jew 
has no excuse for the delay.") 

A. person having right of pre-emption based on the grond of 
vicinity, fearing that if he were to. claim his right of pre-emption 
before the (particular) Kazeo, the latter would render the Shufa 
(void or) Batel, does not claim the right (before the Kazee).; he shall 
be on his Shufa, because the same (his abstinence from judicial claim)» 
is abstinence.(turk) for an excuse (or Qozcor). fo laid down in the ° 
Mooheet-i-Sarakhsee. 

When a person who is one of the .ebels, purchases a (Dar or) 
land from & person in his camp, and the pre-emptor is in the camp 
of the right-ful (or royal) party, then if the pre-emptor has not the 
power to send & Vakeel or go personally in their camp and does not - 
demand the claim of Ishhad, he remains on his right of pre-emp- 
ton and-no injury results to him from his abstinence (or Turk) of 
Tulub-i-Ishhad: but if he has the power (Koodrut) to send » Vakeel 
or go personally in their camp and dogs not demand the claim of 
Eshhad: his pre-emption [shall become void. So laid down in the-* 
Mooheet.. ° 


* a * , ge R 
MAHOMED Y U800F: 
e! Parr Til A. : 


Baillie page 492.—W hen he has assigned a valid cause and is not 
exoluded byny other person, the judge is then to ask him when ‘he 
becamepoquainted with the sale and how he acted on the oecasion ; 
for the righé may be annulled by length of time or by some other : 


~ 


« ‘be : 
e . ' " 
objection and thfs should be "unfolded. When this has been ex- 
plained he is to ask him about the Tulub-i-Takreer, or confirmatory 
demand, how it was and before whom he*made the demand end 
whether'the was nearer or more remote,than another, in the manner’ 
already;mentigned. E 
2 Part III B. 

Translation by the under-signed. Then when the pre-emptor 
has clearly made ont a valid cause (or Sabub, in support of his right 
_of pre-emption) and when he does not becomg (Muhjoob of) excluded 
` (by the superior right of, another perssn), the Kazy shall question 
him when he got information and how he acted on getting the 
information, because the right of pre-emption becomes void by length 
of time and by (Airaz or) waiver or that which denotes (Yudoolla) 
the same, it is therefore necessary that all this must be cleared out, 
and when he has cleared all this, then the Kazy must question 
him: with regard to (Tulub-i-Tukreer ow) the demand of Tukreer, 
how it was (managed or done) and *with whom (near whom) it 
was invoked (or witnessed and attested) ; and whether the thing d¢.¢e- 
person or objects) with whonr (or jn whose presence) the witnesses 
were asked, was more near than other thing or mot, according to the 


description given above. 
e 


Thus when all this is cleared up and the canditións of Shoofa 
are nob wanting, then the pre-emptor’s claim is complete and fit to be 
accepted. hien the defendanf and the Kazy shall ask him ; — 
* * 
: Mauoxzp Yusoor. 
Past IV. 


Translation from the Doorool Mookhtar Oal. Edition page 705 
being the text of the Tunweerool Absar which I have marked para- 
graph 69. 

Text.—When & pde. of persons (Jumaat) ‘purchase land, 
and the seller is & Single individual, then the (Akhuz 

. or) taking by right of Shoofa is in numbers which cor- 
respend to the numbers of the purchasers: therefore it 

- is open to the pre-emptor (or Shufee) to*take the 
(Nuseeb or) share of some of the purchasers (only) 


° and abandon the rests: and not the reverse 
B.—Door (page 700) explains what “and zm in the ppverpo" 
means, : e 
b : " g 
3 > kd , * zi " . : 
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And “the Teverse" refers to the caso wifere the sellers are 
many, but the purchaser isthe same, there the taking 
by Shoofa is not more than one (that is not plural or 
` Mootaaddid)'; on the other hand the Shufee must either 
take the whole or give up the whole, because in this 
(that is, if the Shufee is to be allowed to fake a portion) 
there results to the purchase the division of (Saka or) 
bargain, contrary to the first case; where the pur- 
chasers are several (if the Shufee is allowed to take a 
portion), be®ause the pre-emptor (simply) gets into the 
place of one of the purchasers and this]does not result 
in the division of the Salcfa ; * * ^ * 
©.—(Door says). “And if a person purchases two houses or 
two villages in two (Misor or) towns by one (Sukfa or) 
bargain (that is when there was one Hijab and Kubool) 
the Shufee of the two shall take both or shall give up 
both ; he can not, take one of the two; although oe of 
< them might bein the east and the other in the west. 
s So laid down in the Shuruh Majmai Dyatee. 
D.—Tuhtawee page 130 Vélume 4. But ifthe Shufee is the 
&Shufee of one of the two and not of the other, &nd the 
sale has taken place by one (Sakfa or) contract, then i$ * 
is not competent to the Shufee to take except that to 
which heis & jar by @ivisjon (bil hissa); so has it 
been laid down by Mahomed, in the case of two houses 
which are conjoined (or Mootlasik) if the Shufee is jar 
(or neighbour to either of them): but Hussan has 
reported from the Imam (Aboo Huneefa) that (in this 
last case) the Shufee is entitled to take each of the twa 
by right of his Shoofa: Koor Khy has laid down that 
the report of Hussan shews that the Imam retracted 
from his previous view. This i is got out in the Hindeea , 
(4. e. the Futawai Alumgiry). , 
Mapomsep YUBOOF. = 
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PART V A. 
Baiiljp 489.— 1f a part of the purchased property, be separate and 


distinct from an other part of it, as for instance, when two mansions 
are purchased by one bargain, the pro-emptor can not take one of them 
without the ether, if he is Shufee or has a right to the pre-emption of 
the twoattgether. He aust either take or leave both, and that, 

according to Sur three masters, whether the mansious are adjacent , 


* 
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to or separated frém.each other, and whether they are situate in ‘one 
or two cities, E 

Where he is the Shufee of only one of the mansions, it is report-e 
ed as irda Aboo Huneefa that he can not take more than that to 
which he is,neighbour. And there is the like report from Ma- 
homed. , But Husan has reported from Aboo Huneefa, that the 
pre-emptor may take the whole under his right of pre-emption. 
And this appears to indicate, according to another authority, that 
Aboo Huneefa was originally of the same opinion ás Mahomed, but 
that he afterwords changed his opinion and Came to treat the whole 
as one mansion. 

Past V B. 

Fut. Alum. Volume 4, pages 21 and '22. Translation by the 
undersigned. Where the thing purchased is such tlfat some portion. 
of it is (Moomtaz or) distinguishable from other portions—as for 
instance where two houses have been sold by one (and the same) 
barghin (or Sufka that is contract)-—then should the pre-emptor 
intond to take one of the portions, and not-the other (or others), 
(the rule 18 this that) if he 1s & pre-emptor in respact of all the por- 
tions, he has no right to do so (that is to take one particular portion 
and not all of them) ; on the other hand he must either take all the 
portions or give up all of them: (see Futawai Kazee Khan page 573: 
Volume 3, for the same rule): and this is the view taken by all 
three of our (Ashabs or) oowipam&ions, whether all the houses (ren- 
dered above by the word “‘portion”) be contiguous (or Mootlasik) or 
[Mootfurrak or] separately situated, and whother they be in one 
[Misr or] town or in several towns. But if the pre- emptor has pre- 
emption as to one of them and not as to other Lor others], and the sale 
has taken place by one [Sufka or] contract [or bargain], then whe- 
ther he is entitled to take all by reason of pre-emption—it is reported 
from Aboo Huneefa, that the pre-emptor is not entitled to any except 
to that in regard to which hea is [Jar or] neighbour, proportionately 
[Missa]; so has it been reported from Mahomed in the case of two 
houses which are contiguous |Mootlasik] that should the pre-emptor 
be a [Jar or] neighbour as regards one of the houses, he shall have 
no right of pre-emption except to the adjoining one. * | 

And so has Mahomed laid down, in the case of several Kurha 

' which are [Mootlasik or] contiguous and one of them borders 
[or adjoins] the land (or Arz) of a person (Insan), the faet ; being that 
between the Kurhas or way ora (Nuhun or) water passage does 
* nob exist, but there is & Moosnnt or : that thers is no right 
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of pre- -emption to. that person except to that (Karha) “which is 
specially adjoining ; 80 also in the case of (Kureea or) village when 
the same has been sold with its houses and its land (or Arazy), 
“(the rule is) that every 'pre- emptor has this right that he should 
take that Karha or which is specially adjoining. W- e 

And Hussan has.reported from Aboo Huneefa that the pre- 
emptor has the right to take the whole [or all] in all these gases by 
right of pre-emption. 

Koorkhy has laid down that the report of Hassan indicates that 
the view of Aboo Huneefa was [at first] the same as that of Mahomed 
but that he gave up that view and rendered the transaction as if the 
same was in regard to one house [or Dar]. So has it been laid down 
in the Budaya. 


e 
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MauoMzD Yusoor. 


Part VI A. 
Huse OR INHIBITION. 

Grady’s Hedaya page 527. 

If the prodigal in question*emancipate his slave, itis valid and 
effedtual and the slave becomes free according to the two desciples. 
Whereas according to Shafei it is not effectual. In short itis a rule 
with the two desciple$ that every act lable to be affected by jesting 
is also liable to be affected by inhibition ; as (on the contrary) any 
act not affected by jesting is not effected by inhibition, for a prodigaf 
is in effect a jeator, in as much as the words of a jestor spoken to an 
unwise or absurd effect proceed from mére passion or waywordness, 
not from a want of understanding, and the same also of a prodigal ; 
and as manumissioh is one of those things not affected by jesting, but 
valid even spoken in jest, so in the same manner manumission pros 
nounced by æ prodigal is valid. 


Parr VI B. ^. 
FA RANSLATION BY THE UNDERSIGNED. 

[And if he (the Sufeeh) sets free a slave, then that setting free 
takes effect according to the two desciples.] But according £o 
Shafei, the same does not take effect, And the Asal (or genera] 
rule) according to the two desciples is this: that every Tusurroof 
(or sotion in words taken by the Sufeeh) in which Hazl (or jest) 
(is operative or) has effect, (that is every formula or word uttered 
by him which could be defeated in its operation on the ground that 
it was uttered with Hazl or jest and nob with jidd or seriousness ; ; 
that is te say in which the plea of Hazlis admissible to defeat the 


operation), if of & nature, in which Haje has (also) effect (or opera-, 
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tion: gnd what is not so is not so, (that is the effeob' of words 
uttered could’ nbt be defeated on the ground that they had Deon 
uttered by way of Huzl or jest, but on the other hand those word are 
productive of their natural effect even if uttered in jest and not ine 
seriousness, in such a case Hujror inhibition has no effect and the 
words spoken shall have effect given to them according to their obvious 
and natural ineaning): becquse (the reason of this rule is this that) 
the Sufech is in the place (Maanee) ‘of an (Hazil or) jestor, from 
this point of view that the (real) Hazil (or jestor) gives utterance 
io his words on the footing of words uttered by “those who have 
intelligence, but the Hazil does so in p*rsusnce of bent of (Hawa 
or) passion and (Mooksburut or) waywardness of intelligence (or 
Akl), and not from any (real) defect in his intelligence): so also 
the Sufeeh. But setting a sluve free (or fnanumission) belongs to 
the class in which Hazl (or jest) has no effect (or operation that is 
to say if a man utters the formula of manumission, he cannot after- 
words be heard to. say ‘I used the words by way of jest; so also 
if a Sufeeh uses that formula the same is effective and the effect can 
not be negatived on the ground that he was afflicted with Bufha: 
this is so because the Sufeeh is nothing more than a Hazil and if the 
latters words cannot be nullifie®? in a certain case, the former’s 
words could not be also nullified.) z 
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MAHOMED Yusoor. 
Part VII. e 
Grady page 75. 

eres sor does this circumstance (compulsion) - forbid the 
efficiency of his sentence (pronouncing the formula of divorce): as in 
the case of a jestor: that is to say if & man pronounces ẹ divorce in 
dest, it takes effect, although he be not desirous that it should, and so , 
likewise the divorce of one who is compelled. i 


w Part VIII. 
Kudoory page 79.—Lucznow EDITION. 

Annotation on the words “If he (the Sufeeh) „gives freedom to 
has slave." 
e The principle accarding to them, (8. e., the two desciples) is this, 
vis., every Tusurroof (or act consisting of words or formula) which 
it is open tp a Mahomedan to pronounce according to Mphomedan 
Law), in which* Huzl (or jest) is operative, is one in which Hajr is 
operative, and when not then nob: because the Sufeeh is in the Manes 


ee 9 
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* See p. 139n Vol. 2 Oalentta L. Journal, as regards the principle 
- on which Haz] operates. - i 
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(or — ofan flazil (or jestor) : then if ibebesaid that if thé- 
Sufeeh is Muhjoor (or under inhibition)’ it is proper_that manumis- 
sion by him should have no effect, as the same has no effect in the 
case of a Tunatic and an ‘infant: the answer (to this objection) is that 
(the effect of)' Sufha has resemblance to infancy in some ‘partioulars, 
because from the Sufeeh there is apprehension of (Tubseor or) waste of 
property, in the same way as the apprehension arises from an infant : 


and Sufha has resemblance(also) to one who is (Baligh-Akil or) of age 


and intelligence; in that the Sufeeh is (Mookulluf or) one who is liable 
to the dbligations of the Shera, end to whom the Shera is addressed 
(or directed) in-regard to its commandments (or Ahkam). Thus we 


have given effect to both the analogies: so that we have (AtInkan- 


or) deemed some of fho (Tusurroof or) acts of the Sufeeh, 6. e., 
Talak, Atak an@ Nikah, fib to be governed by resemblance to 
maturity of age (or Booloogh); and we have placed him under 
inhibition (or Hajar) in regard to some (of his acts) 'e. g. sale, and 
Ijara, giving effect to the analogy to infancy : and this course is 
preferable to (the adoption of) the reverse, because Talak and Atak 
d not admit of (Nuks or) dissolution: after they had been brought: 
about [Wakoo]: whereas sale*and purchase, admit of dissolution: 
Lor Nuks]. 
] MaHoMED YUSOOH. | * 
Part VIII. 'Moollah M33keen Volume 8, Pago 290. Beit known 
that one who is under inhibitiof on account of Sufha, according to- 
the view of those two (desciples)—and that is the view on which 
Futwa is given—ia like a Sugheer (or minor) in relation to alP 


CAhkams or) rules (and commandments or obligations) except ix^ 
regard to: Nekah, Talak, Itak, Isteelad (or claim of paternity) End- 


(Tudbeer or) masking the slave a (Moodubbur or) freed man and’ 
obligation of Zukat and Huj and (Ibadut or) prayeMPand cessation of 
the guardianship of his father and his grand-father, and the validity: 
of his Ikrar in regard to (Ookoobat or) crimes * * Eo 9 y. 
and in regard to these, he is like (an Akilor) one of sound mind." 
Part IX. - Futawai Kazee Khan volume 3, page 665: . 
And Aboo Yusoof has rendered Hujron asconnt of Sufha like 
Hujr ow account of debt and this cannot take place-except by the 
decree of the Kazy. Aud Mohamed has rendered Hujr on eecount 
of Sufha like Hnjr on account of infancy and lunacy and this (latter) 
takes plgd without the decree of the Kazy; therefore he (Sufeeh 
gets MMuhjoor<or) mlribited, unless permission is (formally) grante 


to him. So also when a'miuor attains majority. . 
e 6 . 


r 


a i 2 , . 
And an infant” mda lunatic get (Muhjoor or) inhibited without 
(actual) inhibition. P 
And Mohamed “has laid down that the» (Muhjoor] or) person) 
inhibited à in the position (Bumunzala) of an infant excépt in four 
[matters]: ono is that the [Tusarroof or] action of the [Wusee or) 
executor is permissible [or Jaiz] in the property of the infants. 
* But it is [Batel or] void in tho ‘property’ of the [Muhjoor or] persox 
` inhibited. Second: the Aitak of the [Muhjoor or] person inhibited 
and his Tudbeer and his Talak and Nikah are [Jaiz or] permissible ; ; 
but the same [acte] aro void from an infant.* 

Third: when the Muhjoor makes a will, his will is valid from 
the third of his proporty but the same on behalf of the infant is not 
valid [or Jaiz]. E. 

Fourth: when the slave PE ofthe Muhjoor, gives birth to “a 
child and he [the Muhjoor] claims the parentage, the Nusub of the 
child is established from tlie Safeoh, but ib is not established from an 
infante 

Then the [Tusurroof or] acts of tho [Muhjoor or] person in- 
hibited are of two kinls: whatover is not [Suheeh or] valid from 
[or by the use of] Huzl e. g. salo and parchase and others: these are 
not valid from the [Mubjoor or] person inhibited and whatever is 
PSuheeh or] valid from a [Hazil or] person using Huzl expressions e.g. 
N okah, Talak, Itek; these are valid [when emanating } from a Muhjoor. 

Part X. Doorgol Mookhtar page 681. 
Ho [the Sufeeh] thus becomes [according to the view of the two 
desciplos] like an infant in regard to rules [Ahkam or commands] 
-applicable for relating] to him. Then the difference [bebween Aboo 
» ELuseefa on the one hand and the two desciples on the other] relates 
to such acts [or Tusurroofat] of the Safech which [are not final and 
conclusive or irregecable but which] admit of [ Fuskh or] cancellation 
(that is nob coming into legal existence at all] and which become 
(Batel or) void by [Huzl or] jest. But such (Tusurroof or] acts (on 


behaaf of the Sufeeh) which do not admit of the same and which do. 


not become (Batel or) vpid by jest, the [Hujur or] inhibition is not 
, applicable to him, according to Ijma. 

Thorefore the ‘author (of the Tanweerool Ábsa:f sags, (the 
Sufeeh is in regard to the rules governing them) like an infant except 
in regard to Nikah, Talak * * + ^ 

The result (Al Hasil] is this :—That in spake to these (acts or 

usurroof) in regard to which Huzl [or jest] ard Jid (or serioufness) 
stand Qn an equal footing, such acts are [Nafis or) operative on behalf 
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of one who is Muhjoor (or undor inhibition); and those acts whick 
are "nob so are notso (i.e. are not operktive) on his behalf, except 
* by the permission of the Kazy. So laid down in the Khaneea. 

Ruddool Moohtar, volume 5, page 97 commenting onthe ex- 
pression (Al Hasilo) says this is (Moostughny or) in sequence to the 
expression “ then this difference &.” ,* i c s g? 

Part XI. Bahrool Raik, volume 3, page 91. 

The two desciples are supported by what God himself has laid 
down:—' If a pérson is one who is afflicted (Alhuka), a Sufeeh or 
weak (Zavef), or is not able fo act (for himself), then his guardian 
shall act (for him) with justice ( Adl). 

And this is (Nuss or) direct authority to establish guardianship 
upon a Sufeeh and whit the prophet kas laid down. 

“And the meahing of Sufha is eo 9 + = +œ 

And in the Asal it is laid down that Hujr on account of Fusad 
and Sufha is of two kinds * +#* ® * * * # 

. There is a dffference of opinion in the case of Hujr on acofunt 
of Fusad and Safha. Aboo Yusoof says, Hujr cannot be established 
except by the decree of the Kazi; but the two have laid down- that 
Hnujr is established from the fact of Sufha it self and does not 
depend on the desree of the Kazi: Ibis laid down in the Mooheet 

x * = * : & 

Page 98. And*if the Sufeeh marries a woman, the Nikah is 
valid, because Hazl has no operation*n Nikah and therefore Sufha 
has no operation in the same (that is in preventing the words used 
from taking effect.] . 
PART XII A. 

Kushfool Bazdawee. T o 
Vol. 4, page 357. 
Section on Hazi. ug 


Then as regards Hazl (or jest); the meaning [Tufseer] of the 
same is that it is [Laab or] levity [or play] and that is that a thing ° 
should be intended [Arada] to mean what it is not designed [ Wazaa'] 
for, 2 * * according to [Akl or] reason 
[or common sense], or according to Shera [or law] ; because [Kalam 
or] speeches intended [mouzoo] according to [common sense and] 
reason to denote its meaning whether the meaning be its original 
[Hukeekut] meaning, or its [Majaz or] metaphorical meaning; and 
the [TusurnoUf or] spoken words relating to a [Sharayeo or] legal. 
dispensatitn is designed [and intended] to produce the effect for . 
which the same [that is the'spoken words] were meant according ta "e 


 * 
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the Shera. But when by the gpeech is intended to maan what the effect - 
is not designed for according to reason (and common sense) and 
that a aka to negativing of any meaning *whatuoever———-——then * 
[it is quito clear that] the intention by the use of the formula is +o® 
produce something different from the effect which that formula was 
intended,to produce according to Shera; and this (latter) amounts 
to non-production of the (Hookm or) legal m whatsoever. This is 





[the mearing of] Hazl _ # 4 kad 
and Hazl is the converse [or opposite) of oy or) seriougness " 
PART KU E 


Do. Page397. (Effect of Hazlon Shoofa.) 
[Text]. And in regard to Surrender of Shoofa (by way of 
Hazl), if the surrender takes place before the Tajub-i-Mowasubut, 
then this is like silence designedly observed and therefore the Shoofa 
becomes void [or batil) ; but if tho surrender takes place after the 
Tal and the Ishhad, then the surronder (it self) is void (or batel) 
because the surrender belongs to that ‘class which is rendered void. 
by (Khyar-i-Shurt or) optional condition. , 
* (Commontary). 
Then as regards the [Tusleem or] surrend$r of Shoofa by way ` 
* Hazl. The Tulab (or demand) of Shoofa is in three ways. (First) 
Talub-i-Mowasabut and that means that the Shoafa is ‘to be claimed. 
as soon as knowledge comes of th» salo ; so that if he (the pre-emptor) 
does not make his claim immediately (or upon fowr), his Shufa be- 
comes void. Second; Tulab-i-Tukreer and Ishhad; and that is 
- that the pre-emptor should get up (Yanhuza) after the Tulab and 
e  ""hould call witnesses on (or against, that is, in the presence of) the 
vendor or on (or against, that is, in the presence of) the purchaser 
or (Inds or) og the land, on it (that is as regards the demand of 
Shoofa ; and say that so and so has purchased this house (or Dar) 
and Iam its pre-emptor and I have verily claimed Shoofa and do 
claim it now; you bear witness to this. And by this demand, hig 
Jight of Shoofe becomes confirmed (Tustukir) so that itis not-render- 
bd void by delay afterwards as in the Zahirool Rawayet. ° 

The third i is the Tulab-i-Khoosoomut and Tamleek. 

, Then if the pre-emptor surrondors the Shoofa by way of Huzl, 
before the Tulub-i-Mowasubut, his Shoofa becomes void; because 
to surrender by way of Huzl is like observing sileg&g designedly 
(Mookhtarun) observed; because the pre-emptors act fhgengaging 

. himself in the (process or act of) surropder by way wf Hazl is to 
* observe silence in regard to (or to omit to) making demand promptly 


| EZ E | 


Cowon. be or immediately) necessarily and the same (that is pre- 
*empéion) gets void [or batel] by actual sijpnee [or abstinence] design- 
edly óbserved after the knowledge of the sale, because such silence is 
° indicative of [Airaz or] refusal: such is also the effect of silence by 


construction (Hookmun). But after the Tulub and Ishhaf thatis ~ 


after the Tulub-i-Motvasubut and Tulub-i-Ishhad, the. surrender [or 

leem] by way of Huzl is void and Sħoofa subsists (in spite of the 
‘surrender) because (Tusleem or) surrender is of the class which be- 
comes void (or batel) by & condition of option; so that if he (the 
pre-emptor$ were to surrender Shoofa after the Tulub-i-Mowasubut 
and Tulub-i-Takreer on condition of having an option for 3 days 
the surronder is void and the Shoofa subsists ; because the surrender 
of Shoofa implies [or is jn the meaning of] traffic, as it amounts to 
the continuance pf one of the two *Áiwazyn [or things exchanged, 
on his [milk or] proprietory right: and for this reason the father, and 
also the executor is the owner of the surrender of Shoofa accord- 


ing to Aboo Haneefa and Aboo Yusoof in the same way as they are — 


the maliks [or proprietor and*owner] of sale by and purchase ‘to the 
- infant: that transaction [the sale and purchase] therefore depend on 
consent [of the father or executog] with the effect [or Hookum of the 
sale or purchase]; aad option prevents the consent with the same and 
therefore the surrender becomes [batel or] void. So likewise Huzl 
prevents consent with the [Hookm or] effect and therefore by the i 
same [that is by the Huzl] the surrender [or Tusleem} becomes void, 
as it the Tusleem becomes void by condition of option, and tho Shoofa 
continues to subsist. 

See Grady page 564 and 505 and 8 Futtehool Kadeer page 347 


to further clear up this abstruse point. See also Doorool Mookhtar ` 
«- 


page 703 para. marked by me as No. 91.) - 
0 . 
. | : ; ^ 
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; . SHORT NOTES. 


| Bengal Tenandy Act, Seco. 1089109, Sub-sec, (3 )— Mal lands —Status—Settlement 1907. 
















Officer, power to revise — Enhancement —Heont-tettlement, Novembgr, 26. 
| Appeal by the Plaintiff in 1083 and by the Defendant in 1081. Shambhu Chandra 
Held, (Maclean C. J. and Geidt J.)—That section 108 of the Bengal Tenancy Hazra 


v, 
Act did not warrant the Settlement Officer iq revising his entries as to mal lands Purna Chandra Pel 


in the record of rights Where the tenants made no objection to the draft 


record, nor did they after final publication institute any suit regarding the mal iiis Dassi 
lands, as well ag to their status, the Settlement Officer has no authority to revise Shambha ‘Chand 
the entries regarding mal lands and status in the record of rights. Hasra, 


Where the Settlement Officer directed that the rent shall not be sakan 
8, A. Nos, on, 9088 and 

80 ag to be in excess of one and a half times the existing rents. 1081 of 1908. 

Heid, that as the order was a decision settling rent, no second appeal lay — 
under section 109 sub-section 8 of the Bengal Tenancy Act, 

Babu Nagendra Nath Ghosh tor the Appellant, 

Babu Sharat Chandra Roy Chowdhury for the Respondent. — i » 
: Appeal No. 1033 allowed in part, — . 


Appeal No, 1081 dismissed, 


ivil Procedure Code, Seo. 881—Resistance or obstruction—Deoree for 1907. * 
partition — Decree for possession — Partition Act, See. 4, ANovember, 13, 

peal by the Defendant, Kal Kumar M ukerji 

d, (Maclean C. J, and Geidt J.)—Where a person is held entitled to the e, 

on ofa share in certain property aftor partition, and a Commissioner Brahmananda 

pointed to partition the property and put him in possession of his share, 

nce to such Commissioner is “resistance or obstruction” "within the Ñ, A. No, 639 of z 

g of section 381 of the Civil Procedure Code to a decree for possession, 4908. : 

Held further, it is only when the suit is for partition, that a member of the 

; family may buy ont the plaintiff, under section 4 of the Partition Act, “He 

entitled to do so when the decree for possession is being executed, 

T, R 16 Mad, 127 followed, i dio s 

a Nilmadhud Bose and Jadu Nath Kanjilal for the Appellant. 

oges Chunder Roy for the Respondent. 






















Appeal dismissed, 





une Code, Sees, 380, 410, a ee Material irregular?. Pomc dia 22. 
ity and illegality, M 
ined by the Plaintiff, Mussamut Hafizan 
t nhd Holmwood JJ.)—The provisions of section 880 of ‘the : Abdul Kar®m. 
ure Code are not applicable to the case of a person to whom 'per- pane 
been granted under the provisions of section 410, of the Civil Pror din gra 24 
eto gne asa pauper, d —— 9 


* . e 


- * 4 


s.. 
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When a Our passed an order under section" 880, of the Civil Procedure 
Code demanding security fróm person who was allowed to sue as a pauper Y 
under section 410 of the Civil Procedure Gode. — .. - 

Held, that it acted in the exercise of its Sosiodiotios illegally and with © 


















» $ 
i materia? irregularity within the meaning of section 622 of the Civil a 
0 Code. ; e 
- 17 W. R, 68 referred to. |, 
d : Babus Baidya Nath Dytt and Chandra Sekhar Prasad Singh for the | 
Petitioner. . 
Moulvi Syed Shamsul Huda for the Opposite Party.  ' * 
Jus i > 2. - Rila hade absolute’: 
^ ' * M 
.. — 190. Ohowkidari Art, See. 51—Chakran land—Resumption, sub-lease Before 
November, 12. ` Resumption, effect of — Collector, lease by. 
*Krishna Kinkar Held, (Mitra and Caspersx Jg.) Where Chowkidari lands were resumed 
Dutt by Government and &ettled with a zemindar, dll rights creatêd in such lands by 
Mohunt Bh agwan the Chowkidar in favour of third parties, came to an end; but if any transfer 
. Das. .  . has been made by the zemindar before the resumption and the land is settled 
5 ai AOE with him by the Collector, the transferee ‘would be entitled to the benefit of’ 
i . 1906. . , , Sach settlement, If any transfer is made bf the Collector, acting for and on 
—— '' behalf of the Chowkidar, such transfer alsó ceases to have effect. aftemthe’ 
ges settlement, 
. Babus Digambar Chatterji and Gobind Chunder Doy ` Roy for thë 
| Appellants. 1 
i "uw Haous er Mohua Dus and DES Krishna Dutt for thé Respondent, 
9 e ae ; Appeal dismissed 
| REVIEWS. 
AMA Law and Practice of Diverce—by.G. L. Harpy. —E 
"E * ^" HAM WILSON, LONDON, 1907— 55 net.— This is one of several 
ay - "legal Manuals for which the Publishers are well-known, 


profession is familiar with more than one expensive and amb 

; work on the Law of Divorce. Ihe present volume, on the 

| BE hand, gives a condensed account of that law within a mode 

: compass, and, in ordinary practice, will be found far, more use 

' The first part of the book deals with the substantive . law, 

E *rules of which are stated with a precision and suppotte 

references to the more important decisions. The sec 

deals with'the procedure, and herein details are given w 

nof fail to be of use to the practitioner. The Appen 

*' hé Statutes’ and the standard Rules and Forms. Or 

ume ums - though the work does not profess to supersede -standar 

" it will be found sufficient for, all practical purposesp 

E 2i . country, will be found a useful adjunct to the Commer 
"..7  ' McRaé and Rattigan. s tod > 


Vou. V] . 200 pv. . 898 ° 
@ : e. 
Marine Insurance—by LAWRENCE DUCKWORTH —EFMNG- 
HAM WILSON, LONDON, 1907—35-6d net.—This is a second edition 
of Mr. Duckworth’s well-known epitome of the Law of Marine 
“nsurance. This edition, like the previous one, is characterised by 
its accurate statements of propositions of law which are illustrated 
by copious quotations from leading dacisions on the subject. 
‘he Index in this edition is very full, and the work will be found a 
useful guide to the leading authorities upon the principal questions. 

Indian Merchandise Marks Act—Edited by ANANDRAM 
MEWARAM JAGTIANI—second edition —K. ARACHI, 1907, Rs, 6.— 
This is a revised and enlarged edition of a Commentary on the 
Indian Merchandise Marks Act, which on its first publication, six 
years ago, was warmly received, both by the Merchantile commu- 
nity and the legal * profession. To the former, it is exceedingly 
useful, as a handy and reliable guide to the law on the subject ; 
to the latter, it is indispensable, as it brings together a number 
of important decisions which dt would otherwise be difficult t$ 
trace and apply. The most valuable part of the book is the 
Appendices which include the Government Rules, Orders, Cir- 
wars and Notificatiogs, and further gives a summary, and in 
some cases, a full re- production of many important Trade-mark 
' cases. We trust, the present edition will be as warmly welcomed , 
as its predecessor. 

The Consolidated Digest of Indian Cases, 1901-1905— 
by SRINIVASA Aryar, Madras, 1907—This handy volume—handy, 
though it covers more than a thousand pages—consolidates the 
previously published Digests of Mr. Aiyar for 1901, 2, 3, 4 and 5 i 
the utility of those volumes is familiar to every lawyer who had "** 
óccasiori to use them daily. That utility is now considerably 
enhanced by reason of the fact, that it will henceforth be neces- 
sary to refer, instead of several volumes, to only one, which brings 
up Woodman’s Digest to 1905. Itis hardly necessary to add, that 
the statements of law contained in this Digest have a conciseness* 
and lucidity which is characteristic of the author, and its value is e 
increased by the fact, that it analyses not merely cases, in what 
are called“Official Reports,’but also all the cases in the Nen-official 
Reports in the different Provinces which, as is well-known, report 
cases of great value and importance, which for some unexplained , 
reason, escape the attention of the Official Reporters. The 
present volume i$ indispensable to all members of the Profession. 

Guardians and Wards Act—by SURENDRA Nata Roy— e 
ee & Co, Calcutta, 19ope- Re. I As. 8.—This is a useful : 


e , 
* e 
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editjon of *th® Guardians and Wards Act. It gives a short intro- 
duction, followed by tht text of the Act which is copiously anno- 
tated by reference to judicial decisions. So far, as we have 
® ( om P. able to test the various parts of the book, all recent decisions 


My panan s carefully nqted. There are some | 


$ er E senttidds Ef ol Gea} Dya a full Index which makes the; 
e Corirhentà easily available. On the whole, the edition will 


found i reading of prepa: in "practice. i 
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s Mindi School—Corporal punishment, « 
As between the parent ‘of a child and a teacher in a public 
Griffin elementary school, the ordinary authority of the head teacher 





T in the school to inflict corporal punishment on a child extends 
* [1907] ip the responsible teachers who have charge of a class. The 
Nov.9.  "teacherof a class is entitled to use the ordinary means of punish- 
24 T. L. R. ment, provided that the punishment inflicted is moderate, i is 
ác 07 not dictated by a bad motive, and is such x is usually adminis; 
e tered in schools, and is such as thé parent nay expect his child 

” — f to receive: : 

° ° í 


e N E . E 
| Powell Morigage—Sqlicitor—Morigage by chent. 
| FN pix A solicitor induced the plaintiff, who was a client of his, to | 

execute a mortgage of certain property to him in order to pro- 


| * Browne 





vide a sum of £2,500 for the purpose, as he alleged, of being 

e e.lent to another client at an increased rate of interest, The 

mortgage deed stated that 4 2,500 had been lent by the solicitor 

to the plaintiff, but in fact no sum at all was lent. The solicitor 

then’ executed a sub-mortgage of the property for £1,200 in 

favour of the defendant, who had no notice of the fraud, and 

eabsconded. The plaintiff claimed that the mortgage and sub- 

pi mortge were void, and that the property should be reconveyed 
to him ; 


far the purpose of its being used for raising money for his own 
advantage, and as money was raised upon it from the. defendant, 
the plaintiff was estopped by the receipt from saying, "as against 
the defendant, that he had not received the money. { 
. . Decision of Joyce, J, (23 T. L. R. 504), reversed. 
s. € 


Heid, that aş the plaintiff had executed the mortgage deed 


